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PREFACE. 


No  previous  writer  on  magisterial  law  has  cited  the  cases 
decided  in  Canada,  either  as  to  the  practice  or  the  law  with  which 
the  magistracy  have  to  deal.  Besides,  the  ever  active  legislators 
have  wrought  considerable  alteration  in  the  statute  law  since  the 
last  publication  on  the  subject. 

The  within  work  cites  all  the  cases  which  have  been  decided  in 
Canada,  in  any  way  relating  to  the  rights,  powers,  and  duties  of 
Justices  of  the  Peace.  So  far  as  applicable,  the  English  cases, 
down  to  the  first  day  of  January,  1878,  have  also  been  given. 
Several  Canadian  cases,  in  advance  of  the  regular  reports,  have 
been  kindly  furnished  me  by  H.  C.  W.  Wethey,  Esquire,  reporter 
to  the  Court  of  Queen's  Bench  in  Ontario.  My  thanks  are  also 
due  to  Mr.  Wethej^  for  the  care  and  labour  bestowed  on  the  pre- 
paration of  the  table  of  cases. 

It  is  hoped  that  this  work  will  meet  with  the  approval  of 
those  for  whom  it  has  been  written.  No  pains  have  been  spared 
in  its  preparation,  and  the  requirements  of  the  magistracy  have 
been  kept  constantly  in  view. 

It  has  been  my  aim  to  make  the  work  concise  and  to  compress 
it  within  moderate  compass.  I  have  not  thought  it  necessary  to 
print  the  statute  law  in  full,  assuming  that  the  magistrates  are 
already  supplied  with  the  Acts  relating  to  criminal  law.  But 
I  have  referred  to  the  statutes  so  as  to  indicate  the  nature  of 
their  provisions,  and  have  noted  all  the  amending  and  repealing 
statutes. 


IV  PREFACE. 

It  must  be  remembered  that  the  work  does  not  embrace  the 
local  laws  of  any  Province,  but  only  the  laws  of  Canada. 

The  elaborate  works  on  the  same  subject  in  England  contain 
much  that  is  wholly  inapplicable  in  Canada.  In  reference  to 
Canadian  law,  it  is  believed  that  this  work  deals  with  every  mat- 
ter of  importance  contained  in  the  English  works,  whilst  its 
moderate  size  will  render  the  different  subjects  of  easy  reference. 
In  the  summary  of  the  criminal  law,  the  various  offences  have 
been  alphabetically  arranged,  and  the  latest  cases  in  England  and 
Canada,  more  particularly  such  as  elucidate  any  principle  or  are 
of  general  application,  have  been  cited. 

Should  the  work  supply  the  want  which  I  have  reason  to 
believe  has  been  long  felt  by  the  magistracy,  my  aim  and  ambi- 
tion will  be  abundantly  satisfied. 

S.  R.  C. 

TOKONTO, 

22nd  January,  1878. 
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MAGISTRATES'  MANUAL. 


INTRODUCTORY  CHAPTER. 

Justices  of  the  Peace  may  be  divided  into  two  classes,  namely,, 
those  appointed  by  Commission,  and  those  who  are  such  for  the 
time  being  merely  by  virtue  of  holding  some  other  office.  Thus,  in 
Ontario,  the  head  of  every  council,  the  police  magistrate  of  every 
city  and  town, and  the  reeve  of  every  town,  township,  and  incorpor- 
ated village,  shall,  ex  officio^  be  Justices  of  the  Peace  for  the  whole 
county  or  union  of  counties  in  which  their  respective  municipal- 
ities lie ;  and  aldermen  in  cities  shall  be  Justices  of  the  Peace  for 
such  cities.  Rev.  Stat.  (Ont.),  chaps.  72,  s.  4,  and  174,  s.  395 ;  see 
also  R.  V.  Mosier,  4  P.R.  (Ont.)  64. 

Every  police  magistrate  shall  also  be  ex  officio  a  Justice  of  the 
Peace  for  the  city  or  town  for  which  he  holds  office.  lb.  chap. 
72,  s.  4. 

The  power,  office,  and  duty  of  a  Justice  of  the  Peace  depend  on 
his  Commission,  and  on  the  several  statutes  which  have  created 
objects  of  his  jurisdiction.  His  Commission  first  empowers  him 
simply  to  conserve  the  peace,  and  thereby  gives  him  all  the 
power  of  ancient  conservators  at  the  common  law  in  suppressing 
riots  and  affrays,  in  taking  securities  for  the  peace,  to  commit 
felons  and  other  inferior  criminals.  It  also  empowers  any  two  or 
more  of  them  to  hear  and  determine  felonies  and  misdemeanors, 
which  is  the  ground  of  their  jurisdiction  at  sessions.  When  a 
statute  enables  two  Justices  to  do  an  act,  the  Justices  sitting  in 
quarter  sessions  may  do  the  same  act ;  for  they  are  not  the  less 
Justices  of  the  Peace  because  they  are  sitting  in  court  in  that 
capacity.     Fraser  v.  Dickson,  5  Q  B.  (Ont.),  233. 

The  mere  appointment  as  Justice  will  not  authorize  the  person 
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appointed  to  act,  until  he  has  duly  qualified.  But  if  any  person 
act  as  a  Justice  of  the  Peace  without  being  qualified,  his  acts  are 
not  invalid  ;  his  name  being  in  the  Commission,  and  he  being 
therefore  a  Justice  of  the  Peace  {Margate,  P.  v.  Hannan,  3  B.  & 
A.,  266) ;  but  he  is  liable  to  a  penalty  of  one  hundred  dollars. 
Rev.  Stat.  (Ont.),  chap.  71,  s.  12. 

Under  the  Con.  Stat.  Can.,  chap.  100,  s.  3 ;  Rev.  Stat.  (Ont.), 
chap.  71,  s.  7,  a  Justice  must  have  an  interest  in  land  in  his  actual 
possession  to  the  value  of  $1,200.  But  this  statute  does  not  re- 
quire him  to  have  a  legal  estate  in  the  property  ;  it  is  sufiicient  if 
the  land,  though  mortgaged  in  fee,  exceeds  by  $1,200  the  amount 
of  the  mortgage  money.  Fraser  q.t.,  v.  McKenzie,  28  Q.  B.  (Ont.), 
255. 

The  object  of  the  statute,  as  to  the  qualification  of  Justices  of 
the  Peace,  was  twofold  :  first,  that  the  Justices  should  be  of  the 
most  sufiicient  persons ;  secondly,  that  they  should  be  worth  in 
unencumbered  real  estate  to  the  value  of  $1,200,  at  least,  to  satisfy 
any  one  who  should  be  wronged  by  their  proceedings.  In  an 
action  against  defendant  for  acting  as  a  Justice  of  the  Peace  with- 
out sufficient  property  qualification,  where  the  e\ddence  oflfered  by 
the  plaintifi"  as  to  the  value  of  the  land  and  premises  on  which 
defendant  qualified,  was  vague,  speculative^  and  inconclusive,  one 
of  the  witne.sses,  in  fact,  having  afterwards  recalled  his  testimony 
as  to  the  value  of  a  portion  of  the  premises,  and  placed  a  higher 
estimate  upon  it ;  while  the  evidence  tendered  by  the  defendant 
was  positive,  and  based  upon  tangible  data,  it  was  held  that  the 
jury  were  rightly  directed,  "  that  they  ought  to  be  fully  satisfied 
as  to  the  value  of  the  defendant's  property  before  finding  for  the 
plaintiff,  that  they  should  not  weigh  the  matter  in  scales  too 
nicely  balanced,  and  that  any  reasonable  doubt  should  be  in 
favour  of  the  defendant."  Squier,  q.t.  v.  Wilson,  15  C.  P.  (Ont.), 
284  ;  1  U.  C.  L.  J.,  N.S.,  152. 

Prior  to  the  passing  of  the  29  Vic.  chap.  12,  the  oath  of  quali- 
fication by  a  Justice  of  the  Peace  had  to  be  taken  before  some 
Justice  of  the  Peace  of  the  county  for  which  he  intended  to  act. 
It  could  not  be  administered  by  the  Clerk  of  the  Peace  for  such 
county  under  the  Writ  of  Dedimus  Potestatem,  issued  with  the 
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Commission  of  the  Peace.  Herbert,  q.t.  v.  Dowswell,  24  Q.B. 
(Out.),  427. 

The  29  Yic.chap.l2,  recites  that  certain  Justices  had  theretofore, 
in  error,  taken  and  subscribed  the  oath  of  qualification  before  a 
Clerk  of  the  Peace  of  the  district  or  county,  or  before  a  Com- 
missioner authorized,  by  Bedimus  Potestatem,  to  administer  oaths 
and  declarations,  and  it  confirms  such  oaths  so  taken,  and  indem- 
nifies the  Justice  from  all  penalties  and  forfeitures  in  respect 
thereof.  The  Act  also  prescribes  before  whom  oaths  shall  here- 
after be  taken. 

The  oath  of  qualification  is  as  follows  : — 

"  I,  A.B.,  do  swear  that  I,  truly  and  hona  fide,  have  to  and  for 
my  own  proper  use  and  benefit,  such  an  estate  as  qualifies  me  to 
act  as  a  Justice  of  the  Peace  for  the  county  {or  as  the  case  may  be) 
of  ,  according  to  the  true  intent  and  meaning  of  the  Act 

respecting  the  qualification  and  appointment  of  Justices  of  the 
Peace  to  wit  (nature  of  such  estate,  ivhether  land,  and  if  land 
designating),  and  that  the  same  is  lying  and  being  (or  issuing  out 
of  lands,  tenements,  and  hereditaments  situate),  within  the  Town- 
ship (or  in  the  several  Townships,  or  as  the  case  r)iay  be)  of 
.     So  help  me  God." 

A  certificate  of  such  oath  is  then  to  be  deposited  in  the  office  of 
the  Clerk  of  the  Peace  for  the  County.  Rev.  Stat.  (Ont.),  chap. 
71,  s.  9. 

A  certificate  purporting  to  be  under  the  hand  and  seal  of  the 
Clerk  of  the  Peace,  that  he  did  not  find  in  his  office  any  qualifi- 
cation filed  by  the  Magistrate,  is  not  sufficient  evidence  that  the 
Magistrate  is  not  properly  qualified  to  take  a  recognizance.  R.  v. 
White,  21  C.  P.  (Ont.)  354. 

A  person  assuming  to  act  as  a  Justice  of  the  Peace,  not  under 
any  commission  as  a  Justice,  but  as  an  Alderman  of  .a^city,  is  not 
as  such  Alderman  legally  qualified  to  act  as  a  Justice  until  he  has 
taken  the  oath  of  qualification  required  by  the  Municipal  Acts 
Rev.  Stat.  (Ont.)  chap.  174  (R.  v.^Boyle,  4  C.  L.  J.,  N.  S.  256  ;  4 
P.  R.  (Ont.)  256). 

But  having  taken  such  oath  he  is  not  required  to  have  any  ad- 
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ditional  property  qualification  or  to  take  any  further  oath  to  en- 
able him  to  act  as  a  Justice  of  the  Peace.  Rev.  Stat.  (Ont.) 
chap.  174,  s.  397.  As  to  the  qualification  of  Mayors,  Reeves, 
Aldei-men,  &c.,  see  Rev.  Stat.  (Ont.)  chap.  174,  s.  70. 

No  Attorney  or  Solicitor  in  any  Court  whatever  shall  be  a 
Justice  of  the  Peace  during  the  time  he  continues  to  practise  as  an 
Attorney  and  Solicitor.  Rev.  Stat.  (Ont.)  chap.  71,  s.  5.  No  per- 
son having,  using  or  exercising  the  office  of  Sherifi"  or  Coroner, 
shall  be  competent  or  qualified  to  be  a  Justice  of  the  Peace.  Ih. 
s.  6. 

The  Statute  1st  Mary,  sess.  2,  chap.  8,  s.  2,  which  provides  that 
no  person  exercising  the  ofiice  of  Sheriff  of  any  county  shall  use 
or  exercise  the  office  of  J  ustice  of  the  Peace  by  force  of  any  com- 
mission or  otherwise  in  any  county  where  he  shall  be  Sheriff',  dur- 
ing the  time  of  his  exercising  the  office  of  Sheriff,  has  not  been 
affected  by  any  subsequent  addition  to  the  duties  of  Justices  of 
the  Peace,  and  continues  to  disqualify  a  Ju.stice  from  acting  as 
such  while  he  holds  the  office  of  Sheriff.  Exj)ayie  Colville,  L.  R.  1 
Q.  B.  D.  133. 

The  acts  of  a  Justice  of  the  Peace  are  either  '^ministerial  or 
judicial.  He  acts  ministerially  in  preserving  the  peace,  receiv- 
ing complaints  against  persons  charged  with  indictable  offences, 
issuing  summonses  or  waiTants  thereon,  examining  the  informant 
and  his  witnesses,  binding  over  the  parties  to  prosecute  and  give 
evidence,  bailing  the  supposed  offender,  or  committing  him  for 
trial.  He  acts  judicially  in  all  cases  of  summary  jurisdiction. 
His  conviction,  drawn  up  in  due  form  and  unappealed  against,  is 
conclusive,  and  cannot  be  disputed  by  action,  though  if  he  act 
illegally,  maliciously  or  corruptly,  he  is  punishable  by  information 
or  indictment  as  we  shall  hereafter  see. 

All  offences  cognizable  by  a  Justice  of  the  Peace,  are  divided 
into  two  general  classes,  namely,  firstly,  those  which  the  law  re- 
quires to  be  sent  to  a  higher  tribunal  for  trial,  wherein  he  acts 
ministerially,  and  secondly,  those  over  which  the  Justice  has 
summary  jurisdiction,  wherein  he  SiCts  judicially.  (MacNabb,  4, 5.) 

It  is  necessary  that  the  number  of  Justices  required  by  the  Act 
or  law  on  which  the  information  or  complaint  is  framed,  should 
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hoar  and  decide  the  case,  but  in  the  absence  of  any  provision  in 
the  Act  or  law  on  wliich  the  proceedings  are  founded,  requiring 
two  or  more  Justices,  then  one  Justice  may  hear,  try,  and  deter- 
mine the  case.     32  &  33  Vic,  chap.  31,  ss.  27  &  28. 

In  the  case  of  a  person  charged  with  felony  one  Justice  cannot 
admit  to  bail.     32  &  33  Vic,  chap.  30,  s.  52. 

Under  the  Commission  of  the  Peace,  Justices  have  a  general 
power  for  conservation  of  the  peace  and  the  apprehension  and 
commitment  of  felons.  The  commission  gives  them  jurisdiction 
in  all  indictable  offences  to  discharge,  admit  to  bail,  or  commit  for 
trial.     Connors  v.  Darling,  23  Q.  B.  (Ont.)  548. 

The  maxim  omnia  prcBsumuntur  rite  esse  actu  does  not  apply 
to  give  jurisdiction  to  Justices  or  other  inferior  tribunals.  R.  v. 
Atkinson,  17  C.  P.  (Ont.)  302.  On  this  principle  in  a  prosecu- 
tion for  a  penalty  under  a  by-law  of  a  corporation,  the  by-law 
must  be  proved,  for  it  must  appear  on  the  face  of  the  proceediiij^ 
that  there  is  jurisdiction.  R.  v.  Wartman,  4  Allen,  73  ;  R.  v. 
All  Saints,  7  B.  &  C.  785. 

Before  proceeding  in  any  matter  the  Justice  should  consider 
1st,  whether  he  has  jurisdiction — this  is  given  by  his  commis- 
sion, or  by  the  particular  statute  under  which  the  proceedings 
are  taken  ;  2nd,  If  more  than  one,  or  any  particular  description  of 
Justice  is  required.  In  indictable  cases  one  Justice  may  do 
everything  required  to  be  done  out  of  sessions,  except  admit  to 
bail.  (See  section  52  of  32  &  33  Vic,  chap.  30.)  In  summary 
proceedings  one  Justice  may  receive  the  information  and  issue 
the  summons,  or  warrant  and  process  for  enforcing  judgment, 
even  when  the  statute  requires  the  case  to  be  heard  by  more  than 
one  Justice.  (32  &  83,  Vic,  chap.  31,  s.  85.)  3rd,  Whether  a  time 
is  limited  for  any  of  the  proceedings.  In  indictable  cases,  with 
very  few  exceptions,  there  is  none.  In  summary  cases  the  in- 
formation must  be  laid  within  three  month*^  (See  32  &  83  Vic, 
chap.  31,  s.  26.) 

In  general  the  authority  of  Justices  is  limited  to  the  district 
for  which  they  are  appointed,  and  they  can  only  exercise  their 
powers  while  they  are  themselves  within  that  district,  for  their 
authority  is  local  rather  than  personal,  but  it  seems  that  acts  purely 
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ministerial,  such  as  receiving  informations,  taking  recognizances, 
&c.,  may  be  done  elsewhere,  though  anything  founding  proceed- 
ings of  a  penal  nature,  and  any  coercive  or  judicial  act  is  utterly 
void  unless  done  within  the  district.  Dalton,  c.  25  ;  see  Neiv- 
hold  V.  Coltman,  6  Exch.  189. 

A  Justice's  jurisdiction  is  limited  to  the  county  or  place  for 
which  he  is  appointed,  and  to  give  him  jurisdiction  the  offence 
must  be  committed  in  that  county  or  place,  and  the  offender  must 
reside  there,  or  if  not  so  committed  the  offender  must  reside  or 
be  in  such  county  or  place.  (32  &  33  \^ic.,  chap.  30,  s.  1 ;  lb.,  chap. 
31,  s.  1. 

The  Imperial  Statute  (28  Geo.  3,  chap.  4.9,  s.  4)  enabling  Jus- 
tices of  the  Peace  for  counties  at  large  to  act  as  such  within  any 
city  being  a  county  of  itself,  situate  therein  or  adjoining  such 
county,  is  local  in  its  character  and  is  not  in  force  in  this  Pro- 
vince. Therefore,  in  the  case  of  a  felony  committed  in  a  county, 
Justices  of  the  Peace  of  that  county  have  no  jurisdiction  to  ad- 
minister oaths  or  examine  witnesses  in  a  city  within  the  county 
in  relation  to  that  felony  so  committed  outside  of  the  city  limits. 
R.  V.  Row,  14  C.  P.  (Ont.)  307.  See  also  Hunt  v.  McArthur, 
24  Q.  B.  (Ont.),  254. 

By  the  32  &;  33  Vic,  chap.  29,  s.  8,  where  a  felony  or  misde- 
meanor is  committed  on  the  boundary  of  two  or  more  districts, 
counties  or  places,  or  within  the  distance  of  one  mile  of  any  such 
boundary,  or  in  any  place  with  respect  to  which  it  may  be  uncer- 
tain within  which  of  two  or  more  districts,  counties  or  places 
it  is  situate,  or  when  any  felony  or  misdemeanor  is  begun  in 
one  district,  county  or  place,  and  completed  in  another,  every 
such  felony  or  misdemeanor  may  be  dealt  with,  inquired 
of,  tried,  determined  and  punished  in  any  one  of  the  said  dis- 
tricts, counties  or  places,  in  the  same  manner  as  if  it  had 
been  actually  and  wholly  committed  therein.  By  section  9,  when 
any  felony  or  misdemeanor  is  committed  on  any  person,  or  on  or 
in  respect  of  any  property  in  or  upon  any  coach,  waggon,  cart, 
or  other  carriage  whatever,  employed  in  any  journey,  or  is  com- 
mitted on  any  person,  or  on  or  in  respect  of  any  property  on 
board  any  vessel,  boat  or  raft  whatever,  employed  in  any  voyage 
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or  journey''iipon  any  navigable  river,  canal,  or  inland  navigation, 
such  felony  or  misdemeanor  may  be  dealt  with,  inquired  of,  tried, 
determined,  and  punished  in  any  district,  county,  or  place, 
through  any  part  whereof  such  coach,  waggon,  cart,  carriage  or 
raft  passed  in  the  course  of  the  journey  or  voyage  during  which 
such  felony  or  misdemeanor  was  committed,  in  the  same  manner 
as  if  it  had  been  actually  committed  in  such  district,  county  or 
place. 

And  by  section  10,  in  all  cases  where  the  side,  centre,  bank,  or 
other  part  of  any  highway,  or  of  any  river,  canal,  or  navigation, 
constitutes  the  boundaiy  of  any  two  districts,  counties,  or  places, 
any  felony  or  misdemeanor  mentioned  in  the  two  last  preceding 
sections  may  be  dealt  with,  inquired  of,  tried,  determined,  and 
punished  in  either  of  such  districts,  coun.ties,  or  places  through  or 
adjoining  to  or  by  the  boundary  of  any  part  whereof  such  coach, 
waggon,  ^cart,  carriage,  or  vessel,  boat,  or  raft,  passed  in  the  course 
of  the  journey  or  voyage  during  which  such  felony  or  misdemeanor 
was  committed,  in  the  same  manner  as  if  it  had  been  actually 
committed  in  such  district,  county,  or  place. 

Where  anypelony  has  been  wholly  committed  within  Canada, 
the  offence  of  any  person  who  is  an  accessory  either  before  or  after 
the  fact  to  such  felony,  may  be  dealt  with  by  any  court  which 
has  jurisdiction  to  try  the  principal  felony,  or  any  felonies  com- 
mitted in  any  place  in  which  the  act,  by  reason  whereof  such- 
person  shall  have  become  such  accessory,  has  been  committed  ; 
and  in  every  other  case  the  offence  of  any  person  who  is  an  acces- 
sory, either  before  or  after  the  fact,  to  any  felony,  may  be  dealt 
with  by  any^court  which  has  jurisdiction  to  try  the  principal 
felony,  or  any  felonies  committed  in  any  place  in  which  such  per- 
son is  apprehended  or  is  in  custody.  81  Vic,  chap.  72,  s.  8.  The 
32  &  83  Yic,  chap.  17,  s.  2,  repealed  so  much  of  the  above  section 
as  related  to  felonies  not  wholly  committed  in  Canada,  and  to 
persons  accessories  to  such  felonies. 

Under  the  32  &  33  Vic,  chap.  21,  s.  121,  persons  having  in 
their  possession  in  any  part  of  Canada,  property  stolen  in  another 
part,  may  be  tried  and  dealt  with  where  they  have  the  property ; 
and  under  s.  112,  where  a  party  has  in  his  possession  in  Canada, 
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property  stolen  in  any  other  country,  he  may  be  tried  and  dealt 
with  where  he  has  the  property.  See  M.  v.  Hennessy,  35  Q.B. 
(Ont.),  603  ;  see  also  ss.  66,  72,  105,  and  106  of  the  32  &  33  Vic, 
chap.  21. 

It  is  to  be  observed,  also,  that  under  sections  24  and  46  of  the 
32  &  33  Vic.  chap.  30,  a  Justice  has  power  to  hear  the  case  and 
discharge,  commit,  or  admit  to  bail  in  cases  where  the  offence  is 
not  committed  in  his  jurisdiction,  but  the  accused  is  within  such 
jurisdiction.  There  is  no  doubt  that  a  statute  may  empower  a 
Justice  to  act  beyond  the  limits  of  his  jurisdiction  as  assigned  by 
his  commission.  Thus  under  section  6  of  the  31  Vic,  chap.  15, 
to  prevent  the  unlawful  training  of  persons  to  the  use  of  arms, 
all  JiLstices  of  the  Peace  for  any  district,  county,  or  place  in  Can- 
ada, have  concurrent  jurisdiction  as  Justices  of  the  Peace  with  the 
Justices  of  any  other  district,  county,  or  place,  in  all  cases  as  to 
carrying  into  execution  the  provisions  of  the  Act  as  fully  and 
effectually  as  if  each  of  such  Justices  was  in  the  Commission  of 
the  Peace  for  such  other  district,  county,  or  place. 

The  Act  32  &  33  Vic,  chap.  20,  s.  9,  provid,es  where  a  person  fel- 
oniously stricken,  poisoned,  or  hurt,  upon  the  sea,  or  any  place  out 
of  Canada,  dies  in  Canada,  or  being  hurt  in  Canada  dies  upon  the 
sea,  or  at  any  place  out  of  Canada,  the  offence  may  be  dealt  with 
in  the  district,  county,  or  place  in  Canada  in  which  such  death, 
stroke,  poisoning,  or  hurt  happens,  in  the  same  manner  in  all  re- 
spects as  if  the  offence  had  been  wholly  committed  in  that  district, 
county,  or  place. 

As  to  the  venue  in  cases  of  coinage  offences,  see  32  &  33  Vic, 
chap.  18,  s.  29. 

In  forgery,  the  offender,  whether  principal  or  accessory,  may  be 
tried  in  the  county  or  place  where  he  is  apprehended  or  is  in  cus- 
tody. 32  k  33  Vic,  chap.  19,  s.  48.  In  the  cases,  also,  of  bigamy 
and  peijury,  the  offender  may  be  tried  and  punished  in  the  county 
or  place  where  he  is  apprehended  or  is  in  custody.  32  &  33  Vic, 
chap.  20,  s.  58 ;  32  &  33  Vic,  chap.  23,  s.  8;  33  Vic,  chap.  26,  s.  3. 
As  to  kidnapping,  see  32  &  33  Vic.  chap.  20,  s.  71. 

See  section  4  of  the  31  Vic,  chap.  14,  as  to  the  venue  under  the 
Act  to  protect  the  inhabitants  of  Canada  against  lawless  aggres- 
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sions.  See  section  88  of  the  81  Vic,  chap.  10,  as  to  the  venue  in 
the  case  of  offences  against  tlie  Act  for  the  regulation  of  the  postal 
service.  See  section  100  of  the  40  Vic,  chap.  10,  as  to  customs 
offences. 

It  is  to  be  observed  that  under  the  Interpretation  Act,  31  Vic, 
chap.  1,  s.  7,  twenty-fifthly,  if  anything  is  directed  to  be  done  by 
or  before  a  magistrate  or  a  Justice  of  the  Peace,  or  other  public 
functionally  or  officer,  it  shall  be  done  by  or  before  one  v/hose 
jurisdiction  or  ])owers  extend  to  the  place  where  such  thing  is  to 
be  done. 

As  the  words,  "  dealt  with,  inquired  of,  tried,  determined,  and 
punished,"  frequently  occur  in  the  statutes,  it  may  be  observed 
that  the  words,  "  dealt  with,"  apply  to  justices  of  the  peace  ;  "in- 
quired of,"  to  the  Grand  Jury ;  "  tried,"  to  the  Petty  Jury ;  and 
"  determined  and  punished,"  to  the  Court.  R.  v.  Muck,  1  Russell, 
757,  note  y. 

In  all  cases  the  first  official  step  to  be  taken  by  the  Justice  is 
to  receive  an  information  or  complaint  in  writing  and  upon  oath 
generally,  from  a  credible  person,  that  an  offence  has  been  com- 
mitted within  his  jurisdiction,  such  information  or  complaint 
stating  as  near  as  may  be,  the  name  of  the  ofender  (if  known), 
the  nature  of  the  offence,  the  person  against  whom,  and  the  tirme 
when,  and  the  place  where  the  said  offence  was  perpetrated. 

Although  the  statutory  form  of  information  given  by  the  32 
&  83  Vic,  chap.  80,  schedule  A,  does  not  contain  a  prayer  for 
the  issue  of  a  summons  or  warrant,  it  is  usual  after  the  statement 
of  the  offence  to  add,  "  and  the  said  informant  prays  that  a  war- 
rant may  issue  to  apprehend  the  said  A.  B.,  and  to  cause  him  to 
be  brought  before  the  said  Justice,  or  such  other  Justice  as  may 
then  be  there  ;  or  that  a  summons  may  issue  requiring  the  said 
A.  B.  to  appear  before  the  said  Justice,  or  such  other  Justice  as 
may  then  be  there,  that  justice  may  be  done  in  the  premises." 

Upon  receiving  this  information,  the  Justice  should  refer  to  the 
statute  or  by-law  creating  the  offence,  as  to  the  mode  of  proced- 
ure ;  and  if  it  is  one  over  which  he  has  summary  jurisdiction, 
whether  the  complaint  is  made  within  the  time  prescribed  by  such 
statute  or  by-law ;  and  if  no  time  is  limited,  must  be  guided  by 
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the  32  &  33  Vic,  chap.  31,  s.  26,  which  directs  that  the  prosecu- 
tion of  offences  shall  be  commenced  xvithin  three  unonths  after  the 
commission  of  the  offence. 

It  is  recommended  that  the  Justice  should  on  all  occasions,  when 
taking  informations,  carefully  read  over  and  explain  them  to  the 
informants,  so  as  to  satisfy  himself  that  they  are  perfectly  undei- 
stood  ;  because  it  not  unfrequently  happens  that  ignorant  persons 
undesignedly  mis-state  and  confuse  the  facts,  so  as  to  mis-lead  the 
Justice,  and  cause  the  information  to  be  incorrectly  prepared. 

If  it  appear  to  the  Justice,  that  the  offence  was  committed 
within  his  jurisdiction,  or  that  the  person  charged  is  within  such 
jurisdiction,  and  that  the  application  is  made  in  due  time,  he  should 
at  once  issue  his  summons  or  warrant  to  bring  the  accused  before 
him,  describing  the  offence  in  such  summons  or  warrant,  from  the 
information  or  complaint  sworn  to.  If  a  summons  be  issued,  rea- 
sonable time  should  be  given  the  defendant  to  appear ;  if  a  war- 
rant be  issued,  it  must  be  executed  forthwith.  A  summons  should 
be  issued  in  all  cases  over  which  the  law  gives  a  Justice  summary 
jurisdiction,  in  the  first  place,  unless  some  good  and  sufficient 
reason  should  exist  for  issuing  a  warrant.  In  all  cases  of  felony 
and  in  most  indictable  misdemeanors,  a  warrant,  and  not  a  sum- 
mons, should  be  granted  in  the  first  instance.  Warrants  for 
felony,  or  breach  of  the  peace,  and  search  warrants,  may  be  granted 
and  executed  on  Sunday,  or  any  other  day  or  night.  32  &  33 
Vic.  chap.  30,  s.  8. 

We  will  now  suppose  the  complainant  and  defendant  to  be  in 
attendance  with  their  witnesses  on  the  day  when,  and  at  the 
place  where,  it  was  appointed  to  hold  the  Court.  If  the  offence 
complained  of  be  one  over  which  the  Justice  or  Justices  has  or 
have  summary  jurisdiction,  the  Court  is  an  open  one,  to  which  the 
public  have  the  right  of  access.     32  &  33  Vic,  chap.  31,  s.  29. 

The  Court  having  been  opened  by  the  constable  announcing  such 
opening,  and  calling  for  order,  the  names  of  the  parties  should 
then  be  called,  and  the  information  or  complaint  read  to  the  ac- 
cused by  the  Justice,  and  in  cases  of  summary  jurisdiction,  the 
question  asked,  if  he  admit  the  truth  of  the  complaint,  or,  if  he 
have  any  cause  to  shew  why  he  should  not  be  convicted,  or  why 
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ail  order  should  not  be  made  against  him,  as  the  case  may  he.  32  & 
33  Vic.  chap.  31,s.37. 

If  he  vohintarily  admit  it,  and  offer  no  defence,  the  Court  has 
only  to  consider  the  amount  of  punishment  to  be  inflicted.  76.  s. 
38.  As  to  cases  arising  under  the  Act  respecting  the  prompt  and 
summary  administration  of  criminal  justice  in  certain  cases,  see 

32  &  83  Vic,  chap.  32,  ss.  3  &  4. 

It  is  always  desirable  to  take  the  defendant's  admission  in 
writing,  and  signed  by  him  if  he  will.  If  the  offence  be  not  ad- 
mitted, the  Justice  must  proceed  to  take  the  evidence  of  the  com- 
plainant and  his  witnesses,  and  afterwards  that  of  the  witnesses 
for  the  defendant.  In  cases  of  indictable  offences  there  is  no 
right  to  examine  witnesses  for  the  accused,  though  the  statement 
of  the  accused  himself  is  taken.  See  32  &  33  Vic,  chap.  30,  s.  31. 
In  the  case  of  summary  convictions  the  defendant  has  a  right  to 
give  evidence  both  of  himself  and  witnesses.  32  &  33  Vic,  chap. 
31,  s.  39. 

The  evidence  should  be  taken  down  in  writing, (see  R.  v.  FUmni- 
gan  32  Q.  B.  (Ont.)  593,  599,)  as  near  as  may  be  in  the  words  of 
the  witnesses ;  the  evidence  of  each  to  be  signed  by  him,  as  also 
by  the  Justice  or  presiding  Justice.  Before  the  witness  signs  the 
evidence  he  has  given,  it  should  be  read  over  to  him,  to  ascertain 
whether  it  has  been  correctly  taken  down,  or  that  his  right  mean- 
ing has  been  expressed  :  any  mistake  should  be  corrected  before 
he  signs  it.  If  the  Justice  should  see  any  good  cause  for  so  doing, 
he  may  adjourn  the  hearing  of  the  case  to  some  future  day,  and 
in  the  meantime  commit  the  defendant  to  the  common  gaol,  or 
may  discharge  him,  upon  his  entering  into  a  recognizance,  with  or 
without  sureties,  for  his  appearance  at  the  time  appointed.    32  & 

33  Vic,  chap.  31,  ss.  22  &  46.  Persons  charged  with  indictable 
offences  may  be  remanded  by  warrant  from  time  to  time  for  any 
period  not  exceeding  eight  days  at  any  one  lime,  or  may  be 
verbally  remanded  for  any  time  not  exceeding  three  clear  days. 
32  &  33  Vic,  chap.  30,  ss.  41  &  42. 

In  many  cases,  particularly  in  indictable  offences,  it  is  desirable 
for  the  Justice  to  order  the  witnesses  on  both  sides  to  leave  the 
Court ;  but  it  is  important  to  observe,  that  if  any  witness  should 
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remain  in  Court,  notwithstanding  any  such  order,   his  evidence 
cannot  be  safely  refused. 

In  the  case  of  indictable  offences  after  the  first  examination  of 
witnesses,  they  may  be  cross-examined  by  the  prisoner  ;  and  when 
theii-  evidence  is  completed,  their  depositions  are  to  be  read  by 
the  Justice  to  the  accused ;  and  then  any  statement  he  may  make, 
after  being  duly  cautioned,  as  directed  in  the  32  &  33  Vic,  chap. 
30,  ss.  31  &  32,  is  to  be  taken  down  in  wi-iting  as  nearly  as 
possible  in  his  own  words,  signed  by  him,  if  he  will,  as  well  as  by 
the  acting  Justice  or  Justices. 

The  Justice  or  Justices  having  heard  the  evidence  on  both 
sides,  the  first  question  to  determine  is,  whether  the  charge  is 
sustained  by  the  evidence  ;  or,  in  indictable  offences,  although  the 
offence  may  not  be  clearly  proved,  whether  there  is  suflicient 
doubt  to  send  the  case  to  another  tribunal ;  or  the  case  may  be 
adjourned  for  further  hearing.  If  the  case  can  be  disposed  of 
summarily,  the  Justice  or  Justices  will  adjudge  the  amount  of  the 
penalty  to  be  imposed,  under  the  limitations  of  the  statutes 
creating  the  offence,  together  with  the  costs,  which  should  be  re- 
corded on  the  ])roceedings,  together  -svith  the  period  of  imprison- 
ment, with  or  without  hard  labour,  to  be  awarded  in  case  of  non- 
payment of  fine  and  costs  ;  a  minute  of  which  should  be  served 
on  the  defendant,  if  he  have  ^to  pay  money,  for  which  no  fee 
should  be  paid  ;  before  which  service  no  warrant  of  distress  or 
commitment  shall  be  issued.     32  &  33  Vic.,  chap.  31,  s.  52. 

If  more  than  one  Justice  be  acting,  the  judgment  should  be  ac- 
cording to  the'  opinion  of  the  majority,  and  when  two  or  more 
Justices  are  required  they  must  be  present  and  acting  together 
during  the  whole  of  the  hearing  and  determination  of  the  case. 
32  k  33  Vic,  chap.  31,  s.  88. 

Though  all  Justices  who  choose  to  attend  at  petty  sessions  may 
act  and  take  part  in  the  business,  if  one  comes  into  Court  in  the 
middle  of  a  case  and  takes  part,  the  proceedings  should  be  com- 
menced de  novo  unless  the  parties  choose  to  waive  the  objection. 
Re  Jeferys,  34  J.  P.  727.  The  chairman  or  presiding  Justice  may 
vote,  but  he  is  not  entitled  to  a  double  or  casting  vote.  If  the 
Justices  are  equally  divided  in  opinion,  there  should  be  no  adjudi- 
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cation,  but  the  Justices  should  adjourn  the  ease  to  a  future  day, 
and  then  entirely  rehear  the  case,  when  other  magistrates  may 
be  present,  or  further  evidence  adduced.  If  no  adjudication  be 
made,  nor  the  case  postponed,  the  information  may  be  laid  again, 
if  the  time  for  doing  so  has  not  expired,  and  the  proceedings  be 
wholly  recommenced.  If  the  judgment  be  given,  it  may  be  altered 
durino-  the  same  sittins',  but  not  afterwards.  Two  or  more 
Justices  may  lawfully  do  whatever  any  one  Justice  may  do 
alone. 

With  respect  to  indictable  offences,  where  the  Justice  or  Jus- 
tices intend  to  commit  the  prisoner  for  trial,  he  should  not  be  spe- 
cially covmiitted  for  tried  to  any  particular  court,  hut  to  the  next 
court  of  competent  crmiinal  jurisdiction.  In  every  case,  where  a 
person  is  committed  for  trial,  or  bailed  to  answer  to  a  criminal 
charge,  the  Justice  of  the  Peace  so  committing  or  bailing  shall 
deliver,  or  cause  to  be  delivered,  the  informations,  depositions,  ex- 
aminations, recognizances  and  papers  connected  with  the  charge, 
to  the  proper  officer  of  the  Court  in  which  the  trial  is  to  be  had, 
before  or  at  the  opening  of  the  Court,  on  the  first  day  of  the  sit- 
ting thereof     32  &  33  Vic,  chap.  30,  s.  38. 

When  a  Justice  commits  a  prisoner  to  gaol,  or  holds  him  to  bail 
to  take  his  trial,  the  Justice  should  at  once,  and  before  the  parties 
leave  his  presence,  or  the  proceedings  be  considered  as  concluded, 
bind  over  the  prosecutor  and  the  witnesses  to  prosecute  and  give 
evidence  at  the  next  court  of  competent  criminal  jurisdiction  at 
which  the  accused  is  to  be  tried  ;  in  which  case  the  Justice  must 
at  the  same  time  give  a  notice  of  such  binding,  signed  by  him,  to 
the  several  persons  bound.     32  &  33  Vic,  chap.  30,  ss.  36  &  37. 

It  is  not  unusual  for  persons,  on  conviction,  to  request  the  Jus- 
tices to  allow  time  for  payment  of  the  fine,  at  the  same  time  offer- 
ing to  pay  down  part  immediately.  Such  applications  cannot  be 
safely  granted,  as  it  is  conceived  that  after  part  payment  the  right 
of  commitment  would  be  gone,  the  Justice  having  no  power  to 
apportion  the  period  of  imprisonment.  The  law  does  not  intend 
or  provide  for^a  man  to  suffer  two  modes  of  punishment,  i.  e.,  by 
purse  and  person,  for  the  same  offence  ;  and  on  this  principle, 
when  the  goods  of  an  offender  are  not  sufficient  to  satisfy  a  dis- 
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tress,  they  ought  not  to  be  taken,  but  the  ulteHor  'punishment  re- 
sorted  to. 

Justices  ai  e  sometimes  requested  to  re-hear  a  case  after  the  deci- 
sion has  been  pronounced,  on  the  ground  of  the  parties  having 
been  taken  by  surprise  by  the  evidence,  or  of  having,  subse- 
quently to  the  hearing,  discovered  testimony  which  might  have 
affected  the  judgment.  Justices  have,  however,  no  power  to  re- 
open the  investigation  after  they  have  once  given  judgment,  and 
after  the  Court  is  closed.  The  only  way,  then,  of  impeaching  their 
judgment  is  by  appeal  or  by  certiorari. 

Justices  are  not  obliged  to  fix  the  fine  or  imprisonment  at  the 
time  of  conviction,  but  may  take  time  either  for  the  purpose  of 
informing  themselves  as  to  the  legal  penalty,  or  of  taking  advice 
as  to  the  law  applicable  to  the  case. 

The  parties  are  not  entitled  to  copies  of  depositions  in  cases  of 
summary  conviction,  and  their  only  mode  of  compelling  the  pro- 
duction of  the  original  is  by  certiorari.  Neither  is  a  person  com- 
mitted for  default  of  sureties,  and  discharged  at  the  sessions,  en- 
titled to  a  copy  of  the  depositions  on  which  his  commitment  pro- 
ceeded ;  but  they  should  be  furnished  by  the  Justice  if  paid 
therefor. 

In  indictable  cases,  however,  at  any  time  after  the  examinations 
have  been  completed,  and  before  the  first  sitting  of  the  Court  at 
which  any  person  is  to  be  tried,  such  person  may  require,  and 
shall  be  entitled  to  have,  copies  of  the  depositions  on  pajdng  a 
reasonable  sum  for  the  same,  not  exceedinof  five  cents  for  one 
hundred  words.     32  &  33  Vic,  chap.  30,  s.  58. 

But  this  section  only  gives  the  right  to  such  copies  after  all  the 
examinations  have  been  completed,  and  only  in  the  event  of  the 
prisoner  being  committed  for  trial,  or  released  on  bail  to  appear 
for  trial.     R  v.  Fletcher,  13  L.  J.  (N.S.),  M.  C.  67. 

Justices  of  the  Peace  should  refrain  from  taking  part  in  any 
matters  in  which  they  individually  have  a  personal  interest,  how- 
ever small.     E.  V.  Hammond,  27  J.P.  793. 

If  any  one  of  the  Justices  be  interested,  it  will  invalidate  the 
decision  of  all,  even  although  there  have  been  a  majority  for  the 
decision  without  counting  the  vote  of  the  interested  party,  and 
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where  such  Justice  took  part  in  the  discussion,  but  retired  from 
the  bench  before  the  other  Justices  came  to  the  vote,  the  Court 
held  that  it  invalidated  the  decision,  it!,  v.  Hertfordshire,  6 
Q.B.  758.  But  where  the  Magistrate  did  not  know,  and  from  the 
nature  of  the  proceedings  could  not  know  that  he  was  interested 
in  the  matter,  this  rule  has  been  holden  not  to  apply.  R.  v.  8ur- 
rei/,  21  L.  J.  M.  C.  195. 

If  the  Justice  is  interested,  it  is  immaterial  that  he  takes  no 
part  in  the  matter.  If  there  is  a  disqualifying  interest,  the  Jus- 
tice should  not  sit  in  the  case,  and  the  Court  will  not  enter  into 
the  question  as  to  whether  his  interest  affected  the  decision.  A 
disqualifying  interest  is  not  confined  to  pecuniary  interest,  but 
the  interest  if  not  pecuniary  must  be  substantial.  Pecuniary 
interest,  however  small,  disqualifies  the  Justice,  so  does  real  bias 
in  favour  of  one  of  the  parties  ;  but  the  mere  possibility  of  bias 
does  not  ipso  facto  avoid  the  Justice's  decision.  R.  v.  Meyer, 
L.  R.,  1  Q.  B.  D.  178  ;  R.  v.  Rand,  L.  R.  1  Q.  B.  280-3. 

If  the  Justice  is  interested  in  the  prosecution,  as  where  he  is  a 
member  of  a  Division  of  the  Sons  of  Temperance,  by  which 
a  prosecution  for  selling  liquor  is  carried  on,  he  is  incompetent  to 
try  the  case,  and  a  conviction  before  him  is  bad.  R.  v.  Simmons,  1 
Pugsley,  159. 

An  attachment  has  been  granted  against  Commissioners  of  a 
Court  of  Requests,  for  trying  causes  in  which  they  were  inter- 
ested, though  the  interest  was  remote.  R.  v.  Mclntyre,  Taylor,  22. 

On  application  for  a  certiorm^i  to  quash  an  order  or  conviction 
for  interest  in  the  Justices,  it  should  clearly  appear  that  the  appli- 
cant did  not  know  of  such  interest,  and  did  not  acquiesce  in  the 
jurisdiction.  Ex  'parte  Ilchester,  25  J.  P.,  56,  Wakefield  v.  West 
Riding,  35,  L.  J.,  M.  C,  69. 

If  any  person  assault  a  Justice,  the  latter  might,  at  the  time  of 
the  assault,  order  him  into  custody,  but  when  the  act  is  over,  and 
time  intervenes,  so  that  there  is  no  present  disturbance,  it  be- 
comes, like  any  other  ofience,  a  matter  to  be  dealt  with  upon  pro- 
per complaint  upon  oath  to  some  other  Justice,  who  might  issue 
his  warrant,  for  a  magistrate  is  not  allowed  to  act  officially  in  his 
own  case,  except  flagrante  delictu,  while  there  is  otherwise  dan- 
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ger  of  escape,  or  to  suppress  an  actual  disturbance,  and  enforce 
the  law  while  it  is  in  the  act  of  being  resisted.  Poivell  v.  Wil- 
liamson, 1  Q.  B.  (Ont.),  156. 

Where  a  Justice  acts  in  his  office  with  a  partial,  malicious,  or 
corrupt  motive,  he  is  guilty  of  a  misdemeanor,  and  may  be  pro- 
ceeded against  b}^  indictment  or  information. 

The  Court  will  in  general  grant  a  criminal  information  against 
Justices  for  any  gross  act  of  oppression  committed  by  them  in  the 
exercise  or  pretended  exercise  of  their  duties  as  Justices,  and 
whenever  there  can  be  shown  any  vindictive  or  corrupt  motive. 
(See  R.  V.  Cozens,  2,  Doug.  426  ;  R.  v.  Somersetshire,  1  D.  &  R.  442. 
The  misconduct  must  have  arisen  in  connection  with  his  public 
duties.  R.  v.  Arrowsmith,  2  Dowl.,  N.  S.  704.  And  where  a  crimi- 
nal information  is  applied  for  against  a  magistrate  for  improperly 
convicting  a  person  of  an  offence  the  Court  will  not  entertain 
the  motion,  however  bad  the  conduct  of  the  magistrate  may  ap- 
pear, unless  the  party  applying  make  oath  that  he  is  not  really 
guilty  of  the  offence  of  which  he  was  convicted.  R.  v.  Webster, 
3  T.  R.,  388.  And  indeed  in  all  cases  of  an  application  for  a  crimi- 
nal information  against  a  magistrate  for  anything  done  by  him 
in  the  exercise  of  the  duties  of  his  office,  the  question  has  always 
been  not  whether  the  act  done  might,  upon  a  full  and  mature  in- 
vestigation, be  found  strictly  right,  but  from  what  motive  it  had 
proceeded,  whether  from  a  dishonest,  oppressive  or  corrupt  motive, 
or  from  mistake  or  error,  in  the  former  case  alone  they  have  be- 
come the  objects  of  punishment.     R.  v.  Brown,  3  B.  &  Aid.,  432-4, 

It  is  to  be  observed  that  the  32  &  33  Vic,  chap.  31,  s.  82,  does 
not  prevent  the  prosecution  by  indictment  of  a  Justice  of  the 
Peace  for  any  offence,  the  commission  of  which  would  subject  him 
to  indictment  at  the  time  of  the  coming  into  force  of  this  Act. 

No  application  can  be  made  against  a  Justice  for  anything  done 
in  the  execution  of  his  office  without  previous  notice.  It.  v.  Heni- 
Ing,  5  B.  &  A.  666.  The  Justice  is  entitled  to  six  days'  notice  of 
motion  for  a  criminal  information.  R.  v.  Heustis,  1  James  101  ; 
Re  Bustard  v.  Schojield,  4  0.  S.  11.  The  affidavit  in  support  of 
the  motion  should  not  be  entitled  in  a  suit  pending  (ih). 

Where  the  notice  is  to  answer  the  application  within  four  days 
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after  the  service  of  the  notice,  it  will  not  suffice,  though  the 
motion  is  not  actually  made  until  the  six  days  have  expired. 
The  application  must  not  (when  the  misconduct  occurs  before  the 
term)  be  made  so  late  in  the  term  that  the  magistrate  cannot 
answer  it  the  same  term,  because  the  pendency  of  such  a  motion 
might  affect  his  influence  as  magistrate  in  the  meantime.  R.  v, 
HeiLstis,  1  James,  101. 

Justices  of  the  Peace  acting  judicially,  in  a  proceeding  in  which 
<iliey  have  power  to  fine  and  imprison,  are  Judges  of  Record, 
and  have  power  to  commit  to  prison  orally  without  warrant  for 
contempt  committed  in  the  face  of  the  Court.  Armstrong  v.  Mc- 
Caffrey, 1  Hannay,  517  ;  Ovens  v.  Taylor,  19  C.P.  (Ont.),  53.  Thus 
if  the  Justice  be  called  "  a  rascal  and  a  dirty  mean  dog,"  "  a 
damned  lousy  scoundrel,"  "  a  confounded  dog,"  &c.,  the  Justice 
has  a  right  to  imprison  as  often  as  the  offence  is  committed.  R.  v. 
Scott,  2  U.  C.  L.  J.,  N.S.,  323.  The  Justice,  while  discharging  his 
duty,  has  power  to  protect  himself  from  insult  and  to  repress  dis- 
order, by  committing  for  contempt  any  person  who  shall  violently 
or  indirectly  interrupt  his  proceedings,  and  the  Justice  may,  upon 
view  and  without  any  formal  proceedings,  order  at  once  into  cus- 
tody any  person  obstructing  the  course  of  justice,  or  he  may  com- 
mit him  until  he  find  sureties  for  the  peace.  But  the  Justice  has 
no  power  at  the  time  of  the  misconduct,  much  less  on  the  next 
day,  to  make  out  a  warrant  to  a  constable,  and  to  commit  the 
party  to  gaol  for  any  certain  time  by  way  of  punishment  with- 
out adjudging  him  formally  after  a  summons  to  appear  for  hear- 
ing to  such  punishment  on  account  of  his  contempt,  and  a  hear- 
ing of  his  defence  and  making  a  minute  of  the  sentence.  Re 
Clarke,  7  Q.B.  (Ont.),  223 ;  See  also,  Jones  v.  Glasford,  R.  &  J. 
Dig.  1974. 

A  prisoner  was  convicted  three  several  times  the  same  day  for 
insolent  conduct  to  a  magistrate  on  the  bench,  and  detained  in 
prison  under  three  several  warrants,  all  dated  the  same  day,  the 
periods  of  imprisonment  in  the  two  last  commencing  from  the 
expiration  of  the  one  j)receding  it,  but  the  first  to  be  computed 
"  from  the  time  of  his  arrival  and  delivery  (by  the  baihff)  into 
your  (the  gaoler's)  custody,  thence  forward."  It  was  held  that 
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the  Magistrate  had  the  right  to  convict  for  the  contempt,  and  to 
sentence  for  continuing  periods,  but  that  the  periods  of  imprison- 
ment depending  on  the  will  of  the  officer  who  was  to  deliver  him 
to  the  gaoler  were  uncertain,  and  the  prisoner  was  therefore  enti- 
tled to  his  discharge.     R  v.  Scott,  2  U.  C.  L.  J.,  N.S.,  323. 

It  has  been  doubted  whether  a  Justice  of  the  Peace  executing 
his  duty  in  his  own  house,  and  not  presiding  in  any  court,  can 
legally  punish  for  a  contempt  committed  there.  McKenzie  v. 
Mewhurn,  6  O.S.,  486. 

The  32  &  33  Vic,  chap.  31,  s.  92,  expressly  gives  to  any  Judge 
of  Sessions  of  the  Peace,  Police  District,  or  Stipendiaiy  Magis- 
trate, sitting  at  any  police  court  or  other  place,  such  and  the  like 
powers  and  authority  to  preserve  order  in  said  courts  ;  and  by  the 
like  ways  and  means  as  now  by  law  are  or  may  be  exercised  and 
used  in  like  cases  and  for  the  like  purposes  by  any  court  of  law 
in  Canada,  or  by  the  Judges  thereof  respectively  during  the  sittings 
thereof ;  and  by  section  93  in  all  cases  where  any  resistance  is 
offered  to  the  execution  of  any  summons,  warrant  of  execution,  or 
other  process,  the  due  execution  thereof  may  be  enforced  by  the 
means  pi'ovided  by  the  law  for  enforcing  the  execution  of  the 
process  of  other  courts  in  like  cases. 

Justices  should  be  careful  not  to  abuse  their  position ;  and  by 
either  knowing  their  powers  or  in  ignorance  of  them  inflict  a 
wrong  upon  a  party  or  witness,  or  maliciously  punish  him  by  the 
use  of  insulting  and  improper  language.  Where  language  of  this 
character  is  used  without  any  legal  justification,  exemplary  dam- 
ages will  be  given  against  the  Justice.  Clissold  v.  Machell,  25 
Q.  B.  (Ont.),  80,  affirmed  in  appeal,  26  Q.  B.  (Ont.),  422. 

A  magistrate  charged  with  the  preservation  of  the  peace  in  a 
city,  who  causes  the  military  to  fire  upon  a  person,  whereby  the 
latter  is  wounded,  is  not  liable  in  an  action  of  damages  at  the  suit 
of  the  injured  party,  if  it  be  made  to  appear  that  though  there 
was  no  necessity  for  the  firing,  yet  the  circumstances  were  such 
that  a  person  might  have  been  reasonably  mistaken  in  his  judg- 
ment as  to  the  necessity  for  such  firing.  Stevenson  v.  Wilson,  2 
L.  C.  J.,  254.     In  this  case  the  Riot  Act  was  read  before  the  firing. 

An  action  for  damages  will  lie  against  any  person  who  in  the 
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presence  of  the  magistrate,  and  while  the  Courtis  sitting, assaults 
any  of  the  parties  concerned,  or  accuses  such  party  of  crime  in  the 
face  of  the  Court.  See  Belanger  v.  Gravel,  1  L.  C.  L.  J.,  98  ; 
Gravel  v.  Belanger,  3  L.  C.  L.  J.,  69. 

An  action  will  not  lie  against  a  Judge  for  anything  done  by 
him  in  his  judicial  capacity,  and  within  his  jurisdiction,  although 
there  may  be  an  improper  exercise  of  jurisdiction.  (See  Dicker- 
)ion  V.  Fletcher,  Stuart,  276  ;  Gugy  v.  Kerr,  Stuart,  292  ;  Garner 
V.  Coleman,  19  C.P.  (Ont.),  106;  Agnew  v.  Stewart,  21  Q.B. 
(Ont.),  306.  And  from  the  opinion  of  the  Court  in  Garner  v.  Gole- 
man,  supra,  and  Scott  v.  Stansjield,  L.  R.  3  Ex.,  320  ;  18  L.  T.  N. 
S.,  572 ;  it  would  seem  that  no  action  at  law  can  be  maintained 
against  a  Judge  of  a  Court  of  Record  for  anything  done  in  his 
judicial  capacity  though  there  is  malice  and  a  want  of  reasonable 
and  probable  cause.  The  Court  do  not  say  that  the  Judge  is  not 
amenable  to  punishment  by  impeachment  in  Parliament,  but  seem 
disposed  to  protect  him  from  an  action  before  a  Jury.  The  gene- 
ral rule  is  that  a  Justice  like  other  Judges  is  not  liable  for  any 
mistake  or  error  of  judgment,  or  for  anything  he  does  judicially 
when  acting  within  his  jurisdiction,  though  he  may  be  wrong. 
Garnett  v.  Farrand,  6  B.  &  C,  611 ;  Mills  v.  Collett,  6  Ring.,  85. 

Where  a  Justice  of  the  Peace  acts  judicially  in  a  matter  in 
which  by  law  he  has  jurisdiction,  and  his  proceedings  appear  to  be 
good  upon  the  face  of  them,  no  action  will  lie  against  him  or  if 
an  action  be  brought  the  proceedings  themselves  will  be  a  suffi- 
cient justification.  See  Brittain  v.  Kinnaird,  1  Brod.  &  B.,  432 ; 
Fawcett  v.  Fowles,  7  B.  &  C,  394.  If,  therefore,  an  action  of  tres- 
pass be  brought  against  magistrates  for  convicting  a  person  and 
causing  him  to  be  imprisoned  in  a  case  where  the  magistrate  had 
jurisdiction,  the  plaintiif  must  be  non-suited  if  a  valid  and  sub- 
sisting conviction  be  adduced  and  proved.  Stamp  v.  Sweetland, 
14  L.  J.  M.  C,  184 ;  Mould  v.  Williams,  5  Q.B.,  469  ;  or,if  the  con- 
viction has  been  quashed,  then  case,  not  trespass,  is  the  form  of 
action  that  ought  to  be  adopted.  Baylis  v.  Strickland,  1  Man  & 
Gr.,  59.  All  this  is  now  fully  declared  in  Ontario,  by  the  Rev. 
Stat.  chap.  73,  s.  1,  et  seq.,  see  notes  to  this  Statute,  post. 

What  we  have  hitherto  been  considering  have  been  actions 


20  magistrates'  manual. 

against  Justices  for  something  done  by  them  in  their  judicial 
character.  For  what  they  do  in  their  ministerial  character  with- 
out reference  to  their  judicial  authority,  their  power  of  justifying 
will  depend  in  a  great  measure  upon  the  legality  of  the  proceed- 
ings upon  which  these  acts  are  founded,  see  Weaver  v.  Price,  3  B. 
&  Ad.,  409.  Thus,  if  the  Justice  exceeds  the  authority  the  law 
gives  him  in  his  ministerial  acts,  he  thereby  subjects  himself  to  an 
action  as  if  he  commit  a  prisoner  for  re-examination  for  an  un- 
reasonable time,  although  he  do  so  from  no  improper  motive,  he  is 
liable  to  an  action  for  false  imprisonment.  Davis  v.  Capper,  10 
B.  k,  C,  28.  So  if  he  commit  a  man  for  a  supposed  crime  where 
there  has  in  fact  been  no  accusation  against  him,  he  is  liable  to 
an  action  of  trespass  for  false  imprisonment  (Morgan  v.  Hughes, 
2  T.  R.,  225) ;  but  if  he  commit  him  for  a  reasonable  time,  although 
the  statute  under  which  he  is  acting  gives  him  no  authority  to  do 
so,  he  is  not  liable  to  an  action,  for  authority  so  to  commit  is  given 
to  Justices.  32  &  33  Vic,  chap.  30,  s.  47 ;  Gelan  v.  Hall,  27  L.  J. 
M.C.,  78  ;  Haylock  v,  SparJce,  4  E.  &  B.,  471 ;  Linford  v.  Fitzroy, 
13Q.B.,240. 

When  property  or  title  is  in  question,  the  jurisdiction  of 
Justices  of  the  Peace  to  hear  and  determine  in  a  summary 
manner  is  ousted,  and  when  a  bona  Jide  claim  is  made  the 
Justices  have  no  jurisdiction  and  ought  not  to  convict.  R.  v. 
Cridland,  7  E.  k,  B.,  853.  It  is  not  sufficient  to  take  away 
their'jurisdiction  that  the  defendant  bona  fide  believed  that  he 
had  a  right,  it  is  for  the  Justices  to  decide,  if  the  claim  of  right 
is  fair  and  reasonable,  and  if  they  hold  that  it  is  not,  they  are 
bound  to  go  .on  and  decide  the  case  {R  v.  Mussett,  26  L.  T.,  N.  S., 
429),  but  if  the  matter  is  doubtful,  it  will  be  enough  to  stop  their 
proceedings,  and  they  cannot  give  themselves  jurisdiction  by  a 
false  decision.  R.  v.  Xunnely,  E.  B.  &  E.,  852.  But  although 
as  a  rule  Justices  have  no  power  to  enquire  into  a  case  involving 
a  title  to  real  property  yet,  when  the  title  is  itself"  the  question 
which  they  have  to  decide,  their  jurisdiction  remains.  Williams 
V.  Adams,  2  B.  &  S.,  312. 

A  bona  fide  claim  of  right  which  cannot  exist  in  law  will  not 
oust  the  Justice's  juiisdiction.     Hargreaves  v.  Diddams,  L,  R.- 
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10  Q.  B.,  582.     Hudson  v.  Macrae,  4  B.  &  S.,  585,  followed.     See 
also  Watkins  v.  Major,  L.  R.,  10  C.  P.,  662. 

The  jurisdiction  of  the  Justice  is  not  ousted  by  the  mere  bona 
Jide  belief  of  the  person  offending  that  his  act  was  legal  (White 
V.  Feast,  L.  R.,  7  Q.  B.,  351),  but  it  is  restricted  to  cases  where 
the  Justices  are  satisfied  of  the  fairness  and  reasonableness  of 
the  claim  of  right.     R.  v.  Mvussett,  26  L.  T.,  N.  S.,  429. 
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32  &  33  VIC,  CHAP.  XXX. 

An  Act  respecting  the  duties  of  Justices  of  the  Peace,  out   of 
Sessions,  in  relation  to  persons  charged  with  Indictable  Offences. 

\_Assented  to  22nd  June,  1869.] 

Whereas  it  is  expedient  to  assimilate,  amend  and  consolidate  the  Statute 
Laws  of  the  several  Provinces  of  Quebec,  Ontario,  Nova  Scotia  and  New 
Brunswick,  respecting  the  duties  of  Justices  of  the  Peace  out  of  sessions  in 
relation  to  persons  charged  with  indictable  oflfences,  and  to  extend  the  same 
as  so  consolidated  to  all  Canada  :  Therefore,  Her  Majesty,  by  and  with  the 
advice  and  consent  of  the  Senate  and  House  of  Commons  of  Canada,  enacts 
as  follows  : 

It  will  be  seen  that  the  Act,  as  originally  framed,  applied  only  to 
the  Provinces  of  Quebec,  Ontario,  Nova  Scotia,andNew  Brunswick. 
It  was  extended  to  the  Province  of  British  Columbia  by  the  37 
Vic,  chap  42  ;  to  Manitoba  by  the  34  Vic,  chap.  14 ;  to  Prince 
Edward  Island,  by  the  40  Vic,  chap.  4  ;  to  the  District  of  Keewa- 
tin  by  the  39  Vic,  chap.  21,  so  far  as  respects  indictable  offences  com- 
mitted in  the  said  District,  and  triable  in  Manitoba,  or  committed 
in  some  Province  in  Canada,  and  the  offender  apprehended  in  the 
said  District.  The  Act  was  also  extended  to  the  North-West  Terri- 
tories by  38  Vic,  chap.  49,  schedule  B,  so  far  as  respects  indictable 
offences  committed  in  the  North-West  Territories  and  triable  in 
Manitoba  or  committed  in  some  Province  of  Canada,  and  the 
offender  apprehended  in  the  North -West  Territories. 

1.  In  all  cases  where  a  charge  or  complaint  (A)  is  made  before  any  one  or 
more  of  Her  Majesty's  Justices  of  the  Peace  for  any  Territorial  Division  in 
Canada,  that  any  person  has  committed,  or  is  suspected  to  have  committed, 
any  treason  or  felony,  or  any  indictable  misdemeanor  or  offence  within  the 
limits  of  the  jurisdiction  of  such  Justice  or  Justices  of  the  Peace,  or  that 
any  person  guilty  or  suspected  to  |be  guilty  of  having  committed  any  such 
crime  or  offence  elsewhere  out  of  the  jurisdiction  of  such  Justice  or  Justices, 
is  residing  or  being,  or  is  suspected  to  reside  or  be  within  the  limits  of  the 
jurisdiction  of  such  Justice  or  Justices,  then,  and  in  every  such  case,  if  the 
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person  so  charged  or  complained  against  is  not  in  custody,  such  Justice  or 
Justices  of  the  Peace  may  issue  his  or  their  warrant  (B)  to  apprehend  such 
person,  and  to  cause  him  to  be  brought  before  such  Justice  or  Justices,  or  any 
other  Justice  or  Justices  for  the  same  Territorial  Division. 

Without  an  information  properly  laid,  a  Justice  has  no  jurisdic- 
tion over  the  person  of  an  oftender ;  and  if  he  issues  a  warrant 
without  any  information  being  laid,  he  is  liable  in  trespass 
{Appleton  V.  Lepper;  20  C.  P.  (Ont.),  138)  ;  so  if  a  Justice,  after  an 
offender  is  brought  before  him  on  a  warrant,  commits  him  for  trial 
where  there  is  no  prosecutor,  no  examination  of  witnesses,  and  no 
confession  of  guilt  under  the  statute,  he  is  liable  in  trespass  {lb., 
138,  citing  Connors  v.  Darling,  23  Q.B.  (Ont.),  541). 

To  give  the  magistrate  jurisdiction  there  must  either  be  an  in- 
formation for  a  criminal  offence,  or  the  information  must  be  waived 
by  the  accused.  Gmivford  v.  Beattie,  39  Q.  B.  (Ont.),  26  ;  Caudle 
V.  Seymour,  1  Q.B.,  889  ;  R.  v.  Shaw,  12  L.  T.,  N.  S., 470-3  ;  R  v. 
Fletcher,  L.  R.,  1  C.  C.  R,  320. 

Even  where  an  information  is  properly  laid,  if  the  offence  is  not 
committed  within  the  limits  of  the  Justice's  jurisdiction,  the 
offender  must  reside  or  be  within  such  limits  (see  sections  1  and  4). 
The  commission  of  an  offence  within  the  Justice's  jurisdiction 
gives  him  authorit}^  on  an  information  properly  laid,  to  issue  his 
summons  or  warrant,  though  the  offender  at  the  time  the  infor- 
mation is  laid  have  departed  from  the  county  or  place  in  which 
the  Justice  acts.  In  case  of  fresh  pursuit  the  offender  may  be 
apprehended  at  any  place  in  the  next  adjoining  territorial  division, 
and  within  seven  miles  of  the  border  of  the  first-mentioned  terri- 
torial division  (see  section  19).  In  other  cases  the  warrant  may 
be  backed  so  as  to  authorize  the  apprehension  of  the  offender  at 
any  place  in  Canada,  out  of  the  jurisdiction  of  the^ Justice  issuing 
the  warrant  (see  section  23). 

The  form  of  information  given  in  the  schedule  to  this  Act  does 
not  contain  any  statement  of  the  offence.  The  author  has,  there- 
fore supplemented  the  Form  A,  with  statements  of  offences  in 
different  cases.  As  we  have  already  seen,  the  information  should 
also  contain  a  prayer  for  the  issue  of  a  summons  or  warrant.  The 
information  need  not  be  written  on  parchment,  nor  does  it  require 
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the  statement  of  any  venue  in  the  body  thereof,  but  the  district, 
county,  or  place  named  in  the  margin  thereof,  shall  be  the  venue 
for  all  the  facts  stated  in  the  body  of  the  information. 

Where  it  is  necessaiy  to  state  the  ownership  of  property  be- 
longing to  partners  in  trade,  joint  tenants,  parceners,  or  tenants  in 
common,  it  is  sufficient  to  name  one  of  such  persons,  and  to  state 
the  property  to  belong  to  the  person  so  named  and  another  or 
others,  as  the  case  may  be.  See  R.  v.  Cavanagh,  27  C.  P.  (Ont.), 
537 ;  32  &  33  Vic,  chap.  29,  ss.  13,  15,  17.  As  to  the  descrip- 
tion of  property  in  the  infonnation  in  different  cases,  and  when  it 
is  unnecessary  to  lay  it  in  any  person,  see  32  &  33  Vic,  chap.  29, 
ss.  19-22. 

The  information  is  not  to  be  held  insufficient  for  want  of  the 
averment  of  any  matter  unnecessary  to  be  proved,  nor  for  the 
omission  of  the  words,  "  as  appears  upon  the  record,"  or  "  as 
appears  by  the  record  ;"  or  of  the  words,  "  with  force  and  arms  ;" 
or  of  the  words,  "  against  the  peace  ; "  or  for  the  insertion  of  the 
words,  "  against  the  form  of  the  statute,"  instead  of  the  words, 
"  against  the  form  of  the  statutes,"  or  vice  versa,  or  for  the  omis- 
sion of  such  words,  or  for  the  want  of  an  addition,  or  for  an 
imperfect  addition  of  any  person  mentioned  in  the  information,  or 
for  that  any  person  mentioned  in  the  information  is  designated  by 
a  name  of  office  or  other  descriptive  appellation  instead  of  his 
proper  name ;  or  for  omitting  to  state  the  time  at  which  the 
offence  was  committed,  in  any  case  where  time  is  not  of  the 
essence  of  the  offence,  or  for  stating  the  time  imperfectly,  or  for 
stating  the  offence  to  have  been  committed  on  a  day  subsequent  to 
the  laying  of  the  information,  or  on  an  impossible  day,  or  on  a 
day  that  never  happened,  or  for  want  of  a  proper  or  perfect  venue, 
or  for  want  of  a  proper  or  formal  conclusion,  or  for  want  of  or 
imperfection  in  the  addition  of  any  defendant,  or  for  want  of  the 
statement  of  the  value  or  price  of  any  matter  or  thing  or  the 
amount  of  damage,  injury,  or  spoil,  in  any  case  where  the  value  or 
price,  or  the  amount  of  damage,  injury,  or  spoil  is  not  of  the  essence 
of  the  offence.    32  &  33  V.,  chap.  29,  s.  23.    Section  24  provides  :— 

Whienever  it  is  necessary  to  make  an  averment  in  an  informa- 
tion as  to  any  instrument,  whether  the  same  consists  wholly  or  in 
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part  of  writing,  print  or  figures,  it  shall  be  sufficient  to  describe 
such  instrument  by  any  name  or  designation  by  which  the  same 
may  be  usually  known,  or  by  the  purport  thereof,  without  setting 
out  any  copy  or  fac-simile  of  the  whole  or  of  any  part  thereof. 
Section  25  provides  :  Whenever  in  any  information  it  is  necessary 
to  make  an  averment  as  to  any  money  or  to  any  note  of  any 
bank,  or  Dominion  or  Provincial  note,  it  shall  be  sufficient  to  de- 
scribe such  money  or  note  simply  as  money,  without  any  allega- 
tion (so  far  as  regards  the  description  of  the  property),  specifying 
any  particular  coin  or  note,  and  such  averment  shall  be  sustained 
by  proof  of  any  amount  of  coin,  or  of  any  such  note,  although  the 
particular  species  of  coin  of  which  such  amount  was  composed, 
or  the  particular  nature  of  the  note  be  not  proved.  See  R.  v. 
Cavanagh,  27  C.  P.  (Ont.),  537 ;  as  to  informations  for  offences 
committed  after  a  previous  conviction,  see  32  &  33  Vic,  chap. 
29,  s.  26. 

Informations  before  Magistrates  must  be  taken  as  nearly  as  pos- 
sible in  the  language  used  by  the  party  complaining.  See  Cohen 
V.  Morgan,  6  D.  &  R.,  8  ;  McNeills  v.  Garthshore,  2  C.  P.  (Ont.), 
464. 

If  by  reasonable  intendment  the  information  can  be  read  as  dis- 
closing a  criminal  offence,  the  rule  is  so  to  read  it.  See  Lmvren- 
son  V.  Hill,  10  Ir.  C.  L.  R,  177. 

An  information  charging  the  plaintiff  with  having  unlawful!}-' 
taken  away  a  pair  of  shutters  belonging  to  the  plaintiff,  and  hav- 
ing converted  the  same  to  his  own  use  against  the  form  of  the 
statute,  does  not  charge  a  felony.  TemiJest  v.  Chambers,  1  Stark., 
67. 

An  information  charging  that  the  plaintiff  did  "  abstract  from 
the  table  in  the  house  of  John  Evans,  a  paper  being  a  valuable 
security  for  money,"  does  not  charge  a  felony.  Smith  v.  Evans, 
18  C.  P.  (Ont.),  60. 

An  information  that  "  the  said  Ellen  Kennedy  has  the  key  of  a 
house  in  her  possession,  the  property  of  the  complainant,  and 
would  not  give  it  up"  to  the  complainant's  agent,  contains  nothing 
which  by  reasonable  intendment  can  be  construed  as  charging 
criminality.     Lawrenson  v.  Hill,  10  Ir.  C.  L.  R.,  177. 
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An  information  which  stated  that  A.  B.  had  neglected  to  re- 
turn a  gun  which  had  been  lent  to  him,  and  for  which  he  had 
•been  repeatedly  asked,  was  not  construed  as  charging  criminality. 
McDonald  v.  Buhoer,  11  L.  T,  N.  S,  27. 

If  the  information  discloses  no  offence  in  law,  it  will  not 
authorize  the  issue  of  a  warrant  by  a  magistrate  as  there  is  no- 
thing to  found  the  magistrate's  jurisdiction.  Stephens  v.  Stephens, 
24  C.  P.  (Ont.),  424. 

The  warrant  mentioned  in  this  section  must  be  under  the  hand 
and  seal  of  the  Justice,  and  directed  as  in  form  B.  It  may  be 
issued  on  a  Sunday  as  well  as  on  any  other  day.  See  section  8. 
The  information  must  also  be  in  writing  and  on  oath  when  it  is 
intended  to  issue  a  warrant  in  the  first  instance.  Friel  v.  Fergu- 
son, 15  C.  P.  (Ont.),  584.  See  sec.  9,  as  to  the  cases  in  which  a 
warrant  may  issue  in  the  first  instance.     See  sec.  27. 

The  warrant  of  a  magistrate  is  only  prima  facie, not  conclusive, 
evidence  of  its  contents,  and  though  a  warrant  recites  the  laying 
of  an  information,  and  though  in  an  action  against  the  magistrate 
it  is  put  in  on  behalf  of  the  plaintifi*,  still  the  recital  of  the  infor- 
mation is  not  conclusive,  and  evidence  may  be  given  to  show  that 
such  information  was  not  in  fact  laid.  Friel  v.  Ferguson,  15  C. 
P.  (Ont.),  584. 

2.  In  all  cases  the  Justice  or  Justices  to  whom  the  charge  or  complaint  is 
preferred,  instead  of  issuing  in  the  first  instance  Jiis  or  their  warrant  to  ap- 
prehend the  person  charged  or  complained  against,  may,  if  he  or  they  think 
fit,  issue  his  or  their  summons  (C)  directed  to  such  person,  requiring  him  to 
appear  before  the  Justice  or  Justices,  at  the  time  and  place  to  be  therein 
mentioned,  or  before  such  other  Justice  or  Justices  of  the  same  TeiTitorial 
Division  as  may  then  be  there,  and  if,  after  being  served  with  the  summons 
in  manner  hereinafter  mentioned,  he  fails  to  appear  at  such  time  and  place, 
in  obedience  to  such  summons,  the  Justice  or  Justices,  or  any  other  Justice 
or  Justices  of  the  Peace  for  the  same  Territorial  Division,  may  issue  his  or 
their  warrant  (D)  to  apprehend  the  person  so  charged  or  complained  against, 
and  cause  such  person  to  be  brought  before  him  or  them,  or  before  some  other 
Justice  or  Justices  of  the  Peace  for  the  same  Territorial  Division  to  answer 
to  the  charge  or  complaint,  and  to  be  further  dealt  with  according  to  law  ;  but 
any  Justice  or  Justices  of  the  Peace  may,  if  he  or  they  see  tit,  issue  the 
warrant  hereinbefore  first  mentioned,  at  any  time  before  or  after  the  time 
mentioned  in  the  summons  for  the  appearance  of  the  accused  party. 
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Under  this  section  it  would  appear  that  the  power  to  finally 
dispose  of  the  case  does  not  belong  exclusively  to  the  J  ustice  who 
issues  the  summons,  though  in  this  Act  there  is  no  provision 
similar  to  that  contained  in  sections  85,  86  and  87  of  the  Act  re- 
lating to  summary  convictions  and  orders,  see  R.  v.  Milne,  25  C. 
P.  (Ont.),  94. 

3.  In  all  cases  of  indictable  offences  committed  on  the  high  seas,  or  in  any 
creek,  harbour,  haven  or  other  place,  m  which  the  Admiralty  of  England 
have  or  claim  to  have  jurisdiction,  and  in  all  cases  of  offences  committed  on 
land  beyond  the  seas  for  which  an  indictment  may  be  preferred,  or  the  offen- 
der may  be  arrested  in  Canada,  any  one  or  more  Justice  or  Justices  for  any 
Territorial  Division  in  which  any  person  charged  with  having  committed,  or 
being  suspected  to  have  committed  any  such  offence,  shall  be  or  be  suspected 
to  be,  may  issue  his  or  their  warrant  (D  2)  to  apprehend  such  person,  to  be 
dealt  with  as  therein  and  hereby  directed. 

The  great  inland  lakes  of  Canada  are  within  the  Admiralty 
jurisdiction,  and  offences  committed  on  them  are  as  though  com- 
mitted on  the  high  seas,  and  therefore  any  magistrate  of  this 
Province  has  authority  to  inquire  into  offences  committed  on  said 
lakes,  although  in  American  waters.  R.  v.  Sharp,  5  P.  R  (Ont.), 
135. 

As  to  the  jurisdiction  of  the  Admiralty,  see  R.  v.  Keyn,  L.  R.,  2 
Ex.  D.,  63. 

See  also  on  the  above  section,  R.  v.  Eyre,  L.  R.,  3  Q.  B.,  487. 

The  Statute  32  &  33  Vic,  chap.  29,  s.  136,  enacts,  when  any 
felony  punishable  under  the  laws  of  Canada  has  been  committed 
within  the  jurisdiction  of  any  Court  of  Admiralty  in  Canada,  the 
same  may  be  dealt  with,  inquired  of,  tried,  and  determined  in  the 
same  manner  as  anj'  other  felony  committed  within  that  jurisdic- 
tion. 

4.  In  case  an  indictment  be  found  by  the  Grand  Jury  in  any  Court  of  Crim- 
inal Jurisdiction,  against  any  person  then  at  large,  and  whether  such  person 
has  been  bound  by  any  recognizance  to  appear  to  answer  to  any  such  charge, 
or  not,  and  in  case  such  person  has  not  appeared  and  pleaded  to  the  indict- 
ment, the  person  who  acts  as  Clerk  of  the  Crown  or  Chief  Clerk  of  such  Court, 
shall,  at  any  time  at  the  end  of  the  term  or  sittings  of  the  Court  at  which  the 
indictment  has  been  found,  upon  application  of  the  prosecutor,  or  of  any  per- 
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son  on  his  behalf,  and  on  payment  of  a  fee  of  twenty  cents,  grant  to  such 
prosecutor  or  person  a  certificate  (F)  of  such  indictment  having  been  found  ; 
and  upon  production  of  such  Certificate  to  any  Justice  or  Justices  of  the  Peace 
for  the  Territorial  Division  in  which  the  offence  is  in  the  indictment  alleged 
to  have  been  committeil,  or  in  which  the  person  indicted  resides,  or  is  sup- 
posed or  suspected  to  reside  or  be,  such  Justice  or  Justices  shall  issue  his  or 
their  warrant  (G)  to  apprehend  fhe  person  so  indicted,  and  to  cause  him  to 
be  brought  before  such  Justice  or  Justices,  or  any  other  Justice  or  Justices 
for  the  same  Territorial  Division,  to  be  dealt  with  according  to  law. 

This  certificate  can  only  be  obtained  after  the  assizes  or  sessions, 
for  during  the  assizes  or  sessions  the  prosecutor  may  obtain  a 
Bench  warrant  (see  section  17).  But  it  is  not  only  in  cases  where 
the  prosecutor  has  omitted  to  apply  for  a  Bench  warrant  during 
the  assizes  or  sessions,  but  also  where  he  has  applied  and  got  it, 
that  this  mode  of  obtaining  a  Justice's  warrant  to  apprehend  a 
party  indicted  may  be  useful — for  it  may  often  happen  that 
whilst  the  Bench  warrant  is  in  the  possession  of  a  constable  in 
another  county,  or  in  a  distant  part  of  the  same  count}^,  there 
may  be  an  opportunity  of  apprehending  the  defendant  in  another 
part  of  the  county  or  in  another  county. 

An  indictment  may  be  preferred  for  any  offence,  at  the  Court 
having  jurisdiction  to  try  it,  without  any  preliminary  inquiiy  be- 
fore Justices,  except  in  cases  provided  by  the  32  &  33  Vic,  chap. 
29,  s.  28,  as  amended  by  the  40  Vic,  chap.  26. 

If  the  Justices  before  whom  any  person  is  charged  with  any  of 
the  offences  named  in  these  statutes  refuse  to  commit,  the  prose- 
cutor, if  he  desire  it,  may  enter  into  a  recognizance  to  prefer  an 
indictment  for  the  offence ;  and  such  recognizance,  with  the  in- 
fonnation  and  depositions,  if  any,  shall  be  returned  to  the  Court  in 
which  the  indictment  is  to  be  preferred.  32  &  33  Vic,  chap. 
29,  s.  29. 

The  finding  of  an  indictment  in  the  cases  mentioned  m  the 
fourth  section  of  this  Act,  gives  the  Justice  jurisdiction  to  issue 
his  warrant  to  apprehend  the  person  against  whom  such  indict- 
ment is  found. 

5.  If  the  person  be  thereupon  apprehended  and  brought  before  any  such 
Justice  or  Justices,  such  Justice  or  Justices,  upon  its  being  proved  upon  oath 
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or  aflirmation  before  him  or  them  that  the  person  so  apprehended  is  the  person 
charged  and  named  in  the  indictment,  shall,  without  further  inquiry  or  exa- 
mination, commit  (H)  him  for  trial  or  admit  him  to  bail  in  manner  hereinafter 
mentioned . 

6.  If  the  person  so  indicted  is  confined  in  any  gaol  or  prison  for  any  other 
offence  than  that  charged  in  the  indictment  at  the  time  of  such  application 
and  production  of  such  certificate  to  the  Justice  or  Justices,  such  Justice  or 
Justices,  upon  its  being  proved  before  him  or  them  upon  oath  or  affirmation, 
that  the  person  so  indicted  and  the  person  so  confined  in  prison  are  one  and 
the  same  person,  shall  issue  his  or  their  warrant  (I)  directed  to  the  gaoler  or 
keeper  of  the  gaol  or  prison  in  which  the  person  so  indicted  is  then  confined, 
commanding  him  to  detain  such  person  in  his  custody  until,  by  Her  Majesty's 
Writ  of  Habeas  Cori^us,  or  by  order  of  the  proper  Court,  he  be  removed  there- 
from for  the  purpose  of  being  tried  upon  the  said  indictment,  or  until  he  be 
otherwise  removed  or  discharged  out  of  his  custody  by  due  course  of  law. 

7 .  Nothing  in  this  Act  contained  shall  prevent  the  issuing  or  execution  of 
Bench  Warrants,  whenever  any  Court  of  competent  jurisdiction  thinks  proper 
to  order  the  issuing  of  any  such  warrant. 

8 .  Any  Justice  or  Justices  of  the  Peace  may  grant  or  issue  any  Warrant  as 
aforesaid,  or  any  Search  Warrant,  on  a  Sunday  as  well  as  on  any  other  day. 

This  section  does  not  authorize  the  issue  of  a  summons  on  a 
Sunday ;  but  all  persons  guilty  of  indictable  offences  may  be 
arrested  on  Sunday.  Rawlins  v.  Ellis,  16  M.  &  W.,  172  ;  29  Car. 
2,  chap.  7,  s.  6. 

9.  In  all  cases  when  a  charge  or  complaint  for  an  indictable  offence  is  made 
before  any  Justice  or  Justices,  if  it  be  intended  to  issue  a  warrant  in  the  first 
instance  against  the  party  charged,  an  information  and  complaint  thereof  (A) 
in  writing,  on  the  oath  or  affirmation  of  the  informant,  or  of  some  witness  or 
witnesses  in  that  behalf,  shall  be  laid  before  such  Justice  or  Justices. 

10.  When  it  is  intended  to  issue  a  summons  instead  of  a  warrant  in  the 
first  instance,  the  information  and  complaint  shall  also  be  in  writing,  and  be 
sworn  to  or  affirmed  in  manner  aforesaid  except  only  in  cases  where  by  some 
Act  or  law  it  is  specially  provided  that  the  information  and  complaint  may  be 
by  parole  merely,  and  without  any  oath  or  affirmation  to  sujjport  or  substan- 
tiate the  same. 

A  summons  issued  under  the  4  &  5  Vic,  chap.  26,  for  mali- 
cious injuries  to  property,  must  be  upon  complaint  under  oath. 
Ex  parte  Hook,  3  L.  C.  R.,  496. 
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11.  No  objection  shall  be  taken  or  allowed  to  any  information  and  com- 
plaint for  any  alleged  defect  therein,  in  substance  or  in  form,  or  for  any  vari- 
ance between  it  and  the  evidence  adduced  on  the  part  of  the  prosecution, 
before  the  Justice  or  Justices  who  take  the  examination  of  the  witnesses  in 
that  behalf. 

A  man  accused  of  crime  before  a  magistrate,  who  raises  no  ob- 
jection to  the  form  of  the  information,  and  is  tried  and  convicted, 
is  by  the  operation  of  this  section  much  in  the  same  position  as  a 
man  indicted  for  crime  who  omits  to  demur  to  or  quash  the  indict- 
ment, pleads  not  guilty,  is  tried  and  convicted.  All  defects 
apparent  on  the  face  of  the  information  are  waived.  Crawford  v. 
Beattie,  39  Q.  B.  (Ont.),  28  ;  R.  v.  Cavanagh,  27  C. P.  (Ont.),  537  ; 
32  &  33  Vic,  chap.  29,  s.  32.  In  R.  v.  Cavanagh,  supra,  it  was 
held  that  an  information  for  an  offence  punishable  on  summary 
conviction,  might  be  amended  ;  and  in  Crawford  v.  Beattie,  supra, 
it  seemed  to  be  assumed  that  the  same  course  might  be  pursued  in 
the  case  of  an  information  for  an  indictable  offence.  On  objec- 
tion, therefore,  taken  to  an  information,  the  magistrate  may  allow 
it  to  be  amended  in  the  same  manner  as  an  indictment  under  32 
&  33  Vic,  chap.  29,  s.  32  ;  see  also  Re  Conklin,  31  Q.  B.  (Ont.), 
160. 

This  section  was  framed  not  only  to  meet  the  case  of  a  variance 
between  the  information  and  the  evidence  (see  Whittle  v.  Frank- 
land,  5  L.  T.,  N.  S,,  639)  ;  but  to  cure  defects  in  the  information 
either  in  "  substance  or  in  form,"  where  the  evidence  discloses  an 
offence.  But  it  does  not  enable  the  Justice  to  summon  a  person 
for  one  offence  requiring  a  particular  punishment,  and  without  a 
fresh  information,  convict  him  of  a  different  offence  requiring  a 
different  punishment.  Martin  v.  Pridgeon,  1  E.  &  E.,  778  ;  R.  v. 
Brickhall,  10  L.  T.,  N.  S.,  385.  The  plaintiff  was  brought  before 
defendant  and  another  magistrate  on  the  2nd  of  January,  1875, 
under  a  summons  issued  by  defendant,  on  an  information  that  he 
did  on  &c  "  obtain,  by  false  pretences,  from  complainant,  the  sum  of 
five  dollars  contrary  to  law,"  omitting  the  words  "  with  intent  to 
defraud,"  which,  by  the  Statute  32  &  33  Vic,  chap.  21,  s.  93,  is 
made  part  of  the  offence.  The  plaintiff  did  not,  when  before  the 
magistrate,  pretend  ignorance  of  the  charge,  or  take  any  objection 
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to  the  information,  and  it  was  held  that  the  defendant  had  juris- 
diction, for  the  information  might,  by  intendment,  be  read,  as 
charging  the  statutable  offence,  and  if  not,  the  plaintiff  should  have 
taken  his  objection  before  the  magistrate,  when  the  information 
might  have  been  amended  and  re-sworn,and  that  he  was  precluded 
from  raising  it  in  this  action.  Crawford  v.  Beattie,  39  Q.  B. 
(Ont.),13. 

12.  If  a  credible  witness  proves  upon  oath  (E  1)  before  a  Justice  of  the 
Peace,  that  there  is  reasonable  cause  to  suspect  that  any  property  whatsoever, 
on  or  with  respect  to  which  any  larceny  or  felony  has  been  committed,  is  in 
any  dwelling  house,  outhouse,  gai'den,  yard,  croft  or  other  place  or  places, 
the  Justice  may  grant  a  Warrant  (E  2)  to  search  such  dwelling  house,  garden, 
yard,  croft  or  other  place  or  places,  for  such  property,  and  if  the  same,  or  any 
part  thereof  be  then  found,  to  bring  the  same  and  the  person  or  persons  in 
whose  possession  such  house  or  other  place  then  is,  before  the  Justice  grant- 
ing the  Warrant,  or  some  other  Justice  for  the  same  Territorial  Division. 

By  the  Act  respecting  larceny  and  other  similar  offences,  32  & 
33  Vic,  chap.  21,  s.  117,  if  any  credible  witness  proves  upon  oath, 
before  a  Justice  of  the  Peace,  a  reasonable  cause  to  suspect  that 
any  person  has  in  his  possession,  or  in  his  premises,  any  property 
whatsoever,  on  or  with  respect  to  which  any  offence  punishable, 
either  upon  indictment  or  upon  summary  conviction,  by  virtue  of 
this  Act  has  been  committed,  the  Justice  may  grant  a  warrant  to 
search  for  such  property,  as  in  the  ca^e  of  stolen  goods. 

In  cases  of  forgery,  express  provision  is  also  made  for  the  issue 
of  a  search  warrant,  32  &  33  Vic.  chap.,  19,  s.  53.  So  in  the  case 
of  larceny  from  mines,  or  of  ores,  minerals  or  quartz,  a  general 
search  warrant  may  be  issued  by  a  Justice  of  the  Peace  as  in  the 
case  of  stolen  goods,  32  &  33  Vic,  chap.  21,  s.  33.  So  in  the  case 
of  making  gunpowder,  &c.,  to  commit  offences,  32  &  33  Vic ,  chap. 
22,  s.  63. 

The  party  requiring  a  search  warrant  must  go  before  a  Justice 
of  the  Peace  of  the  county  or  other  jurisdiction  where  the  pre- 
mises intended  to  be  searched  are  situate,  and  make  oath  of  cir- 
cumstances, showing  a  reasonable  ground  for  suspecting  that  the 
goods  are  upon  these  premises.  He  must  also  shew,  upon  oath, 
either  that  the  goods  were  stolen  or  that  he  has  reason  to  suspect 
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that  they  have  been  stolen,  for  a  positi\'e  oath  that  a  felony  was 
committed,  of  goods,  is  not  necessary  to  justify  a  magistrate  in 
granting  a  search  warrant  for  them.  Elsee  v.  Smith,  1  Dowl.  & 
Ry.  97.  The  wan*ant  may  be  issued  on  a  Sunday.  32  &  33  Vic, 
chap.  30,  s.  8. 

13.  Upon  information  and  complaint  as  aforesaid,  the  Justice  or  Justices 
receiving  the  same  may,  if  he  or  they  think  fit,  issue  his  or  their  summons  or 
warrant  as  hereinbefore  directed,  to  cause  the  person  charged  to  be  and  ap- 
pear as  therein  and  thereby  directed  ;  and  every  summons  (C)  shall  be  direc- 
ted to  the  party  so  charged  by  the  information,  and  shall  state  shortly  the 
matter  of  such  information,  and  shall  require  the  party  to  whom  it  is  directed 
to  be  and  appear  at  a  certain  time  and  place  therein  mentioned,  before  the 
Justice  who  issues  the  summons,  or  before  such  other  Justice  or  Justices  of 
the  Peace  for  the  same  Territorial  Division  as  may  then  be  there,  to  answer  to 
the  charge,  and  to  be  further  dealt  with  according  to  law. 

The  words  in  this  section,  "  if  he  or  they  think  fit,"  give  the 
Justices  a  discretion  in  the  issuing  of  the  summons  or  warrant ; 
but  they  are  bound  to  exercise  this  discretion  on  the  evidence  of 
a  criminal  offence,  which  the  information  discloses,  and  if,  on  a 
consideration  of  something  extraneous  or  extra  judicial,  they  re- 
fuse the  summons  or  warrant,  the  Court  will  order  them  to  issue 
it.    R.  V.  Adamson,  L.  R.,  1  Q.  B.  D.,  201. 

14.  Eveiy  such  Summons  shall  be  served  by  a  Constable  or  other  Peace 
Officer  upon  the  person  to  whom  it  is  directed,  by  delivering  the  same  to 
the  party  personally,  or  if  he  cannot  conveniently  be  met  with,  then  by 
lea\'ing  the  same  for  him  with  some  person  at  his  last  or  usual  place  of  abode. 

15.  The  Constable  or  other  Peace  Officer  who  serves  the  same  shall  at- 
tend at  the  time  and  place,  and  before  the  Justice  or  Justices  in  the  Sum- 
mons mentioned,  to  depose,  if  necessary,  to  the  service  of  the  Summons. 

16.  If  the  person  served  does  not  appear  before  the  Justice  or  Justices, 
at  the  time  and  place  mentioned  in  the  Summons,  in  obedience  to  the  same, 
the  Justice  or  Justices  may  issue  his  or  their  Warrant  (D^  for  apprehending 
the  party  so  summoned,  and  bringing  him  before  him  or  them,  or  before  some 
other  Justice  or  Justices  for  the  same  Territorial  Division  to  answer  the 
charge  in  the  information  and  complaint  mentioned,  and  to  be  further  dealt 
with  according  to  law. 

17.  Every  Warrant  (B)  hereafter  issued  by  any  Justice  or  Justices  of  the 
Peace  to  apprehend  any  person  charged  with  any  indictable  offence,  shall  be 
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\iiulor  the  hand  and  seal,  or  liands  and  soals,  of  tliu  .Jtistiou  or  Justices  issu- 
ing tho  same,  and  may  bo  directod  to  all  or  any  of  the  Ooiistahles  or  other 
Peace  Officers  of  the  Territorial  Division  within  which  tho  same  is  to  be  ex- 
ecuted, or  to  any  snch  Constable  and  all  other  Constables  or  Peace  Officers 
in  the  Territorial  Division  within  which  the  Justice  or  Justices  issuing  the 
same  has  jurisdiction,  or  generally  to  all  the  Constables  or  Peace  Officers 
within  such  last  mentioned  Territorial  Division  ;  and  it  shall  state  shortly 
the  ott'ence  on  which  it  is  founded,  and  shall  name  or  otherwise  describe  the 
offender,  and  it  shall  order  the  person  or  persons  to  whom  it  is  directed  to 
apprehend  the  offender,  and  bring  him  before  the  Jvistice  or  Justices  issuing 
the  Warrant,  or  before  some  other  Justice  or  Justices  of  the  Peace  for  the 
same  Territorial  Division,  to  answer  to  the  charge  contained  in  the  informa- 
tion, and  to  be  further  dealt  with  according  to  law. 

If  the  warrant  is  directed  to  any  person,  not  a  constable,  he  is 
not  bound  to  execute  it,  and  is  not  punishable  if  he  does  not 
execute  it,  but  a  constable  is  bound  to  execute  it  if  directed  to 
him. 

Under  this  section  the  warrant  may  be  directed  to  all  or  any 
of  the  constables  or  other  peace  officers  of  the  tenitorial  division 
within  which  the  same  is  to  be  executed.  This  would  meet  the 
case  of  the  offence  having  been  committed  within  the  Justices' 
jurisdiction  and  of  the  offender  having  fled  therefrom,  and  where 
the  intention  is  to  have  the  warrant  backed  under  the  23rd  sec- 
tion. The  warrant  may  also  be  directed  to  any  such  constable 
(as  above  mentioned)  and  all  other  constables  in  the  territorial 
division  within  which  the  Justice  has  jurisdiction.  The  latter 
direction  of  the  warrant  is  recommended.  It  enables  the  con- 
stable to  execute  the  warrant  within  the  jurisdiction  of  the  Jus- 
tice granting  it,  though  it  is  not  directed  specially  to  such  con- 
stable by  name,  and  though  the  place  within  which  such  warrant 
is  executed  be  not  within  the  place  for  which  he  is  constable  or 
peace  officer.  See  section  20.  It  also  authorizes  the  execution 
of  the  warrant  (in  case  of  its  being  backed  under  the  23rd  sec- 
tion), in  any  place  in  Canada  where  the  offender  may  be  found. 
The  23rd  section  authorizes  the  execution  of  the  warrant  by  the 
person  bringing  it,  and  all  others  to  whom  the  same  was  origin- 
ally directed,  and  all  constables  of  the  territorial  division  in  which 
the  warrant  has  been  endorsed. 
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Where  a  warrant  was  directed  to  the  Constable  of  Thorold,  in 
the  Niagara  District,  authorizing  him  to  search  the  plaintiff's 
house,  at  the  Township  of  Louth,  in  the  same  district,  it  not 
appearing  that  there  was  more  than  one  pei'son  appointed  to  the 
office  of  Constable  of  Thorold,  it  was  held  that  the  direction  to 
the  Constable  of  Thorold,  not  naming  him,  to  execute  the  waiTant 
in  the  Township  of  Louth  was  good,  for  although  a  warrant  to  a 
peace  officer,  by  his  name  of  office,  gives  him  no  authority  out  of 
the  precincts  of  his  jurisdiction,  yet  such  authority  may  be  ex- 
pressly given  on  the  face  of  the  warrant,  as  in  this  case.  Jones 
V.  Ross,  3  Q.  B.  (Ont.),  328. 

18.  It  shall  not  be  necessary  to  make  the  Warrant  returnable  at  anj'  parti- 
cular time,  but  the  same  may  remain  in  force  until  executed. 

19.  Such  Warrant  may  be  executed  by  apprehending  the  offender  at  any 
place  in  the  Territorial  Division  within  which  the  Justice  or  Justices  issuing 
the  same  have  jurisdiction,  or  m  case  of  fresh  pursuit,  at  any  place  in  the 
next  adjoining  Territorial  Division,  and  within  seven  miles  of  the  border  of 
the  first  mentioned  Territorial  Division,  without  having  the  Warrant  backed, 
as  hereinafter  mentioned . 

The  seven  miles  are  measured,  not  by  the  nearest  practicable 
road  but,  by  a  straight  line  from  point  to  point  on  the  horizontal 
plane,  "  as  the  crow  flies."  Lake  v.  Butler,  24  L.  J.,  N.S.,  Q.B.,  273 ; 
R.  v.  Walden,  9  Q.  B.,  76. 

20.  In  case  any  Warrant  be  directed  to  all  Constables  or  other  Peace  Offi- 
cers in  the  Territorial  Division  within  which  the  Justice  or  Justices  have 
jurisdiction,  any  Constable  or  other  Peace  Officer  for  any  place  within  such 
Territorial  Division  may  execute  the  warrant  at  any  place  within  the  jurisdic- 
tion'for  which  the  Justice  or  Justices  acted  when  he  or  they  granted  such 
Warrant,  in  liki;  manner  as  if  the  Warrant  had  been  directed  specially  to  such 
Constable  by  name,  and  notwithstanding  the  place  within  which  such  War- 
rant is  executed  be  not  within  tJie  place  for  which  he  is  Constable  or  Peace 
Officer. 

Where  an  offence  was  committed  in  the  county  of  G.,  and  war- 
rants were  issued  for  the  arrest  of  the  guilty  parties,  persons  from 
another  county  who  came  to  assist  the  Constables  of  the  county 
of  G.  in  making  arrests,  were  held  entitled  to  the  same  protection 
as  the  constables.     R.  v.  Chasson,  3  Pugsley,  546. 
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21.  No  objection  shall  be  taken  or  allowed  to  any  Summons  or  Warrant  for 
any  defect  therein,  in  substance  or  in  form,  or  for  any  variance  between  it  and 
the  evidence  adduced  on  the  part  of  the  prosecution,  befoi-e  the  Justice  or 
Justices  who  takes  the  examinations  of  the  Witnesses  in  that  behalf  as  here- 
inafter mentioned. 

22.  But  if  it  appears  to  the  Justice  or  Justices  that  the  party  charj^ed  has 
been  deceived  or  misled  by  any  such  variance,  such  Justice  or  Justices,  at  the 
request  of  the  party  charged,  may  adjourn  the  hearing  of  the  case  to  some 
future  day,  and  in  the  meantime  may  remand  the  party,  or  admit  him  to  bail 
as  hereinafter  mentioned. 

23.  If  the  person  against  whom  any  Warrant  has  been  issued,  cannot  be 
found  within  the  jurisdiction  of  the  Justice  or  Justices  by  whom  the  same 
was  issued,  or  if  he  escapes  into,  or  is  supposed  or  suspected  to  be  in,  any 
place  within  Canada,  out  of  the  jurisdiction  of  the  Justice  or  Justices  issuing 
the  Warrant,  any  Justice  of  the  Peace  within  the  jurisdiction  of  whom  the 
person  so  escapes,  or  in  which  he  is  or  is  suspected  to  be,  upon  ^jroof  alone 
being  made  on  oath  or  affirmation  of  the  handwriting  of  the  Justice  who 
issued  the  same,  without  any  security  being  given,  shall  make  an  endorsement 
(K)  on  the  Warrant,  signed  with  his  name,  authorizing  the  execution  of  the 
Warrant  within  the  jurisdiction  of  the.  Justice  making  the  endorsement,  and 
such  endorsement  shall  be  sufficient  authority  to  the  person  bringing  such 
Warrant,  and  to  all  other  persons  to  whom  the  same  was  originally  directed, 
and  also  to  all  Constables  and  other  Peace  Officers  of  the  Territorial  Division 
where  the  Warrant  has  been  so  endorsed,  to  execute  the  same  in  such  other 
Territorial  Division  and  to  carry  the  person  against  whom  the  Warrant  issued, 
when  apprehended,  before  the  Justice  or  Justices  of  the  Peace  who  first  issued 
the  Warrant,  or  before  some  other  Justice  or  Justices  of  the  Peace  for  the  same 
Territorial  Division,  or  before  some  Justice  or  Justices  of  the  Territorial 
Division  in  which  the  offence  mentioned  in  the  Warrant  appears  therein  to  have 
been  committed. 

If  the  person  against  whom  the  warrant  is  issued  cannot  be 
found  in  the  county  in  which  it  has  been  backed,  it  may  be  again 
backed  in  the  same  manner  in  any  other  county,  and  so  from 
county  to  county  until  the  offender  is  apprehended,  and  notwith- 
standing such  backings  of  the  warrant,  the  offender  may  be  after- 
wards apprehended  thereon  in  the  county  in  which  it  originally 
issued. 

24.  If  the  Prosecutor  or  any  of  the  witnesses  for  the  prosecution  be  then 
in  the  Territorial  Division  where  such  person  has  been  apprehended,  the 
Constable,  or  other  person  or  persons  who  have  apprehended  him  may,  if  so 
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directed  by  the  Justice  backing  the  Warrant,  take  hiin  before  the  Justice  who 
backed  the  Warrant,  or  before  some  other  Justice  or  Justices  for  the  same 
Territorial  Division  or  place  ;  and  the  said  Justice  or  Justices  may  thereupon 
take  the  examination  of  such  prosecutor  or  witnesses,  and  proceed  in  everj'- 
respect  in  manner  hereinafter  directed  with  respect  to  persons  charged  before 
a  Justice  or  Justices  of  the  Peace,  with  an  offence  alleged  to  have  been  com- 
mitted in  another  Territorial  Division  than  that  in  which  such  persons  have 
been  apprehended. 

25.  If  it  be  made  to  appear  to  any  Justice  of  the  Peace,  by  the  oath 
or  affirmation  of  any  creditable  person,  that  any  person  within  the  Dominion 
ia  likely  to  give  material  evidence  for  the  prosecution  and  will  not  voluntar- 
ily appear  for  the  purpose  of  being  examined  as  a  witness  at  the  time  and 
place  appointed  for  the  examination  of  the  witnesses  against  the  accused,  such 
Justice  shall  issue  his  Summons  (L  1)  to  such  person,  requiring  him  to  be 
and  appear  at  a  time  and  place  therein  mentioned,  before  the  said  Justice, 
or  before  such  other  Justice  or  Justices  of  the  Peace  for  the  same  Territorial 
Division  as  may  then  be  there,  to  testify  what  he  knows  concerning  the 
charge  made  against  the  accused  jjarty. 

It  will  be  observed  that  under  this  section  only  the  witnesses 
for  the  prosecution  can  be  subpoenaed.  The  witness  must  be 
within  the  Dominion ;  it  must  appear  that  he  is  likely  to  give 
material  evidence  for  the  prosecution,  and  will  not  voluntarily 
appear  to  do  so. 

The  provisions  of  the  section  cannot  be  invoked  until  an  infor- 
mation is  laid  against  the  accused,  and  a  summons  or  warrant 
is  issued  against  him. 

The  Act  39  Vic,  chap.  36,  makes  provision  for  the  attendance 
of  witnesses  at  criminal  trials.  The  subpoena  or  summons  to  a 
witness  should  be  addressed  to  him  by  his  name  and  description. 
The  day  on  which  he  is  thereby  ordered  to  appear  should  be 
stated  as  well  as  the  place,  giving  such  a  designation  or  descrip- 
tion thereof  as  that  he  can  easily  find  it,  if  in  a  city,  town,  village 
or  parish.  It  should  also  be  dated,  signed,  and  sealed  by  the 
Justice.  In  the  event  of  the  person  served  with  a  subpoena 
neglecting  or  refusing  to  appear,  the  Justice  can  issue  a  warrant 
for  his  apprehension.  The  formalities  to  be  observed  before  such 
warrant  can  be  issued  are  the  same  as  prescribed  by  section  2,  to 
precede  the  issue  of  the  wan-ant  where  the  person  has  failed  after 
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service  to  appear  on  an  ordinary  summons,  and  such  warrant  can 
bo  backed  as  provided  by  section  23.  See  s.  26,  Kerr's  Acts,  74-5. 
A  witness  cannot  refuse  to  attend  on  being  served  with  a  sum- 
mons or  subpoena,  until  his  expenses  are  paid.  R.  v.  James,  1  C. 
.V  P.,  322. 

26.  If  any  person  so  summoned  neglects  or  refuses  to  appear  at  the  time 
and  place  appointed  by  the  Summons,  and  no  just  excuse  be  oifered  for  such 
neglect  or  refusal  (after  proof  upon  oath  or  afhrmation  of  the  Summons  hav- 
ing been  served  upon  such  person,  either  personally  or  left  with  some  pei'son 
for  him  at  his  last  or  usual  place  of  abode),  the  Justice  or  Justices  before 
whom  such  person  should  have  appeared  may  issue  a  Warrant  (L.  2)  to  bring 
such  person,  at  a  time  and  place  to  be  therein  mentioned  before  the  Justice 
who  issiied  the  Summons,  or  before  such  other  Justice  or  Justices  of  the 
Peace  for  the  same  Territorial  Division  as  may  then  be  there,  to  testify  as 
aforesaid,  and  the  said  Warrant  may,  if  necessary,  be  backed  as  hereinbefore 
mentioned,  in  order  to  its  being  executed  out  of  the  jurisdiction  of  the  Justice 
who  issued  the  same. 

27.  If  the  Justice  be  satisfied  by  evidence  upon  oath  or  affirmation  that  it 
is  probable  the  person  will  not  attend  to  give  evidence  unless  compelled  so 
to  do,  then,  instead  of  issuing  such  Summons,  the  Justice  may  issue  his  War- 
rant (L  3)  in  the  first  instance,  and  the  Warrant,  if  necessary,  may  be  backed 
as  aforesaid. 

28.  If  on  the  appearance  of  the  person  so  summoned,  either  in  obedience 
to  the  Summons  or  by  virtue  of  the  Warrant,  he  refuses  to  be  examined  upon 
oath  or  affirmation  concerning  the  premises,  or  refuses  to  take  such  oath  or 
affirmation,  or  having  taken  such  oath  or  affirmation,  refuses  to  answer  the 
questions  concerning  the  premises  then  put  to  him  without  giving  any  just 
excuse  for  such  refusal,  any  Justice  of  the  Peace  then  present  and  there  hav- 
ing jurisdiction,  may,  by  Warrant  (L  4),  commit  the  person  so  refusing  to  the 
common  gaol  or  other  place  of  confinement,  for  the  Territorial  Division  where 
the  person  so  refusing  then  is,  there  to  remain  and  be  imprisoned  for  any 
time  not  exceeding  ten  days,  unless  he  in  the  meantime  consents  to  be  ex- 
amined and  to  answer  concerning  the  premises. 

29.  In  all  cases  where  any  person  appears  or  is  brought  before  any  Justice 
or  Justices  of  the  Peace  charged  with  any  indictable  otience,  whether  com- 
mitted in  Canada  or  upon  the  high  seas,  or  on  land  beyond  the  sea,  and 
whether  such  person  appears  voluntarily  upon  Summons  or  has  been  appre- 
hended, with  or  without  Warrant,  or  is  in  custody  for  the  same  or  any  other 
offence,  such  Justice  or  Justices  before  he  or  they  commit  such  accused  per- 
son to  prison  for  trial,   or  before  he  or  they  admit  him  to  bail,  shall,  in  the 
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presence  of  the  accused  person  (who  shall  be  at  liberty  to  put  questions  to 
any  witness  produced  against  him),  take  the  statement  (M)  on  oath  or  affinna- 
tion  of  those  who  know  the  facts  and  circumstances  of  the  case,  and  shall  put 
the  same  in  writing,  and  such  depositions  shall  be  read  over  to  and  signed  re- 
spectively by  the  witnesses  so  examined,  and  shall  be  signed  also  by  the 
Justice  or  Justices  taking  the  same. 

It  will  be  observed  that  the  depositions  under  this  section  must 
be  taken  in  the  presence  of  the  accused  person,  and  there  is  there- 
fore no  power  to  proceed  ex  ])arte  in  indictable  cases. 

In  England,  the  manner  of  taking  depositions  varies ;  in  some 
places  it  is  usual,  in  all  indictable  cases,  to  take  down  the  evi- 
dence in  the  form  of  a  deposition  at  once  ;  in  others,  abbreviated 
notes  are  taken  of  the  examination  before  the  magistrate,  copied 
verbatim, and  afterwards  read  over  to  the  witnesses  in  the  presence 
of  the  magistrate  and  the  accused;  the  accused  having  every  oppor- 
tunity of  cross-examining  the  witnesses,  and  of  objecting  as  well 
as  the  witnesses  if  the  evidence  is  taken  down  incorrectly.  The 
former  mode  is  the  more  correct,  but  the  latter  has  been  approved, 
and  depositions  so  taken  have  been  held  admissible.  R.  v.  Bates, 
2  F.  &  F.,  817.  If  the  latter  plan  is  adopted,  the  deposition  should 
be  merely  a  plain  copy  of  the  notes,  and  the  clerk  should  not  in 
the  absence  of  the  magistrate  ask  the  witnesses  any  questions  to 
complete  the  depositions  {R.  v.  Christopher,  1  Den.  CO.,  536), 
though  the  accused  be  present  at  the  time  (jR.  v.  Watts,  9  L.T., 
N.S.,453);  for  that  will  make  the  depositions  inadmissible,  even  if 
they  are  subsequently  read  over  to  the  witnesses  in  the  presence 
both  of  the  magistrate  and  the  accused. 

The  evidence  should  be  taken  down  as  nearly  as  possible  in 
the  witness's  own  words,  and  the  depositions  should  contain  the 
full  evidence,  cross-examination  as  well  as  examination -in  chief. 
Any  interruption  by  the  accused  should  be  taken  down,  and  may 
be  evidence  against  him.     R.  v.  Stripp,  Dears.,  648. 

At  the  close  of  the  witness's  examination,  it  would  be  well  for 
the  Ju.stice  to  put  any  questions — answers  to  which  would  in  his 
opinion  tend  to  throw  light  on  the  facts  and  circumstances  of  the 
case.  The  accused  person  should  then  be  asked  by  the  Justice  if  he 
has  any  questions  in  cross-examination  to  put  to  the  witness ;  if  he 
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declares  that  he  does  not  wish  to  cross-examine,  that  fact  should 
he  noted  in  the  deposition,  but  if  he  declares  that  he  desires  to 
cross-examine,  his  questions,  when  pertinent  to  the  matter  in  issue, 
must  be  answered  by  the  witness,  and  must  be  reduced  to  writing 
by  the  Justice  together  with  the  answers  of  the  witness  thereto. 
Care  must  be  taken  to  distinguish  between  the  examination  and 
cross-examination  of  the  witness ;  if  necessary,  the  witness  can 
be  re-examined,  the  deposition  must  then  be  read  over  to  and 
signed  by  the  witness  and  by  the  Justice  taking  the  same,  all  in 
the  presence  of  the  accused.  R.  v.  Watts,  9  L.T.,  N.S.,  453  ;  Kerr's 
Acts,  78-9. 

The  Justice  is  bound  to  examine  all  the  parties  who  know  the 
facts  and  circumstances  of  the  case.  The  depositions  of  the  wit- 
ness should  be  taken  carefully;  as  far  as  possible,  the  very  words 
made  use  of  should  be  preserved.  It  is  not,  however,  necessary 
to  take  down  all  that  a  witness  may  state,  since  that  which  is 
clearly  irrelevant  or  not  admissible  as  evidence,  ought  not  to  be 
admitted.  If,  however,  any  doubt  should  arise  as  to  admissibil- 
ity, the  better  plan  is  to  take  it  and  leave  it  to  another  tribun:d 
to  decide  whether  it  shall  be  used  or  not  (i6.). 

Under  this  section,  it  is  not  necessary  that  each  deposition 
should  be  signed  by  the  Justice  taking  it.  Therefore,  where  a 
number  of  depositions  taken  at  the  same  hearing  on  several  sheets 
of  paper,  were  fastened  together,  and  signed  by  the  Justices  tak- 
ing them,  once  only,  at  the  end  of  all  the  depositions,  in  the  forui 
given  in  the  Schedule  M,  it  was  held  that  one  of  these  deposi- 
tions was  admissible  in  evidence  under  section  30  of  the  Act,  after 
the  death  of  the  witness  making  it,  although  no  part  of  it  was  on 
the  sheet  signed  by  the  Justice.  R.  v.  Parker,  L.R.,  1  C,  C.  R., 
225  ;  R.  V.  Richards,  4  F.  &  F.,  860,  overruled. 

Although  the  prisoner  be  cautioned,  as  provided  by  the  31st 
section,  before  he  makes  his  statement,  yet  if  his  statement  amount 
to  a  confession,  and  he  was  induced  to  make  it  by  any  previous 
promise  of  favour  or  threat,  it  cannot  be  read  in  evidence  against 
him  ;  unless,  indeed,  before  he  made  the  statement  he  had  been 
undeceived  as  to  the  threat  or  promise,  and  told  that  he  has  no- 
thing to  fear  from  the  one  or  hope  from  the  other.     The  32nd  sec- 
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tion  of  the  statute  was  intended  to  remove  this  difficulty,  and 
compliance  with  its  provisions  is  only  necessary  in  cases  where 
such  a  threat  or  promise  has  been  holden  out ;  and  in  order  to 
undeceive  the  prisoner  in  respect  to  it,  and  make  his  confession 
evidence  against  him  notwithstanding.  In  all  other  cases  it  is 
sufficient  to  give  the  caution  required  by  the  31st  section,  after 
which  any  confession  not  induced  by  threat  or  promise  may  be 
given  in  evidence  against  the  prisoner.  R.  v.  Sansome,  1  Den 
C.  C,  545;  R.  v.  Bond,  ib.  517. 

Under  the  30th  section  the  deposition  of  a  witness  who  is  dead 
may  be  read  before  the  Grand  Jury  for  the  purpose  of  finding  a 
bill,  as  well  as  before  the  Petty  Jmy  at  the  trial.  R.  v.  Clements, 
20  L.J.,M.C.,193.  The  presence  of  the  accused  and  the  Justice  is 
indispensable.  R.  v.  Watts,  33  L.  J.,  M.C.,  63.  Although  the  cases 
of  death,  illness,  and  absence  from  Canada  are  alone  expressly 
stated  in  this  section  as  those  in  which  the  deposition  of  a  witness 
may  be  read  against  a  prisoner  on  his  trial,  it  is  probable  that 
such  deposition  may  also  be  read  in  evidence  if  the  witness  be 
bed-ridden,  though  otherwise  not  in  ill-health  (R.  v.  Stephenson, 
31  L.  J.,M.C.,  147),  or  if  he  have  become  insane,  or  if  he  be  kept 
out  of  the  way  by  the  prisoner  (R.  v.  Scaife,20  L.  J.,M.C.,  229  ;  17 
Q.  B.,  238),  or  by  some  person  on  his  behalf  at  the  time  of  the 
trial ;  and  it  is  admissible  where  the  witness,  having  been  struck 
by  paralysis,  is  unable  to  speak  though  still  able  to  travel 
(R.  V.  Cockhurn,  Dears.  &  B.  203);  but  it  must  relate  to  the  charge 
on  which  the  prisoner  is  being  tried.  R.  v.  Langbridge,  1  Den. 
CO.,  448. 

It  was  proposed  to  read  the  deposition  of  a  witness,  on  the 
ground  that  the  witness  was  so  ill  as  not  to  be  able  to  travel.  The 
evidence  upon  that  point  was  as  follows: — The  medical  attendant 
of  the  witness  was  called  and  said,  "  I  know  M.  L.,  she  is  very 
nervous  and  seventy -four  years  of  age.  I  think  she  would  faint 
at  the  idea  of  coming  into  Court,  but  I  think  that  she  could  go  to 
London  to  see  a  doctor  without  difiiculty  or  danger.  I  think  the 
idea  of  seeing  so  many  faces  would  be  dangerous  to  her,  and  that 
she  is  so  nervous  that  it  micjht  be  dangerous  to  her  to  be  examined 
at  all.     I  think  she  could  distinguish  between  the  Court  going  to 
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her  house,  and  she  herself  coining  to  the  Court."  The  witness,  whose 
deposition  it  was  proposed  to  read,  lived  not  far  from  the  Court. 
The  deposition  was  held  inadmissible.  R.  v.  Farrell,  L.  R.,  2  C.  C. 
R.,116. 

Upon  the  trial  of  the  prisoner  for  obtaining  money  by  false  pre- 
tences, it  was  proved  by  a  female  servant  and  the  brother  of  the 
prosecutrix,  that  she  was  daily  expecting  her  confinement,  and  the 
latter  stated  that  she  was  "  poorly  otherwise,"  and  was  therefore 
too  ill  to  travel,  it  was  held  upon  this  evidence,  the  Statute  82  & 
33  Vic.  chap.  30,  s.  30,  authorized  the  presiding  Judge  to  receive 
the  depositions  of  the  prosecutrix  taken  before  the  committing 
magistrate;  that  there  may  be  incidents  in  regard  to  parturition, 
to  bring  the  case  within  the  statute  ;  that  it  is  in  the  discretion  of 
the  presiding  Judge  to  determine,  whether  the  evidence  of  illness 
is  sufficient  that  it  is  not  necessary  in  such  case  to  produce  medi- 
cal evidence.     R.  v.  Stevenson,  L.  &  C,  165. 

Formerly  depositions  were  receivable  only  when  the  indictment 
was  substantially  for  the  same  offence,  as  that  which  the  defendant 
was  charged  with  before  the  Justice.  Now  by  the  32  &  33  Vic,  chap. 
29,  s.  58,  depositions  taken  in  the  preliminary  or  other  investiga- 
tion, of  any  charge  against  any  person  may  be  read  as  evidence  in 
the  prosecution  of  such  persoi^  for  any  other  offence  whatsoever. 

The  statement  of  a  deceased  witness  taken  on  oath  by  a  magis- 
trate, detailing  the  circumstances  under  which  a  felony  was  com- 
mitted, is  admissible  in  evidence  on  the  trial  under  the  (N.  B.) 
1  Rev.  Stat.  chap.  156,  s.  7,  though  it  is  headed  "  t-he  complaint  of" 
&c.,  instead  of  "  the  examination  "  of  the  deceased,  and  does  not 
state  on  its  face  to  have  been  taken  in  the  presence  of  the  accused, 
it  being  proved  that  it  was  taken  in  his  presence.  Ji.  v.  Miller, 
5  Allen,  87. 

Justices  of  the  Peace  are  liable  in  damages  for  illegal  and  malici- 
ous commitment,  made  without  previous  examination  of  witnesses 
before  them,  in  the  presence  of  the  accused,  as  required  by  this 
(29th)  section.     Ldcomhe  v.  Ste.  Marie,  15  L.  C.  J.,  276. 

30.  The  Ju.stice  or  Justices  shall,  before  any  witness  is  examined,  administer 
to  such  witness  the  usual  oath  or  affirmation,  which  such  Justice  or  Justices 
are  hereby  empowered  to  do  ;  and  if  upon  the  trial  of  the  person  accused,  it 
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be  proven  upon  the  oath  or  affirmation  of  any  credible  witness,  that  any 
person  whose  deposition  has  been  taken  as  aforesaid  is  dead,  or  is  so  ill  as 
not  to  be  able  to  travel,  or  is  absent  from  Canada,  and  if  it  be  also  proved 
that  such  deposition  was  taken  in  presence  of  the  person  accused,  and  that  he, 
his  Counsel  or  Attorney,  had  a  full  opportunity  of  cross-examining  the  wit- 
ness, then  if  the  deposition  ptirports  to  be  signed  by  the  Justice  by  or  before 
whom  the  same  purports  to  have  been  taken,  it  shall  be  read  as  evidence  in 
the  prosecution  without  further  proof  thereof,  unless  it  be  proved  that  such 
deposition  was  not  in  fact  signed  by  the  Justice  purporting  to  have  signed  the 
same. 

The  deposition  is  not  admissible  on  the  ground  merely  that  the 
prosecutor,  after  using  every  possible  endeavour,  cannot  find  the 
witness. 

The  Justice  must  proceed  in  the  manner  pointed  out  by  this 
section.  A  defendant,  arrested  on  a  warrant,  was  brought  before 
a  Justice  who  examined  him,  but  took  no  evidence  either  of  the 
prosecutor  or  witnesses,  and  committed  defendant  to  gaol,  saying 
he  could  not  bail.  The  defendant  did  not  ask  to  have  any  hear- 
ing or  investigation,  or  produce  or  offer  to  produce  any  evidence, 
or  to  give  bail.  It  was  held  that  the  commitment,  without  the 
appearance  of  the  prosecutor,  or  examination  of  any  witnesses, 
or  of  the  defendant,  according  to  this  section,  or  any  legal  con- 
fession, was  an  act  wholly  in  excess  of  the  jurisdiction  of  the 
magistrate  and  illegal.     Connors  v.  Darling,  23  Q.  B.  (Ont.),  541. 

31.  After  the  examinations  of  all  the  witnesses  for  the  prosecution  have 
been  completed,  the  Justice,  or  one  of  the  Justices  by  or  before  whom,  the 
examinations  have* been  completed,  shall,  without  reqxxiring  the  attendance 
of  the  witnesses,  read  or  cause  to  be  read  to  the  accused,  the  depositions 
taken  against  him,  and  shall  say  to  him  these  words,  or  words  to  the  like 
e&ect :  "  Having  heard  the  evidence,  do  you  wish  to  say  anything  in  answer 
"to  the  charge  ?  You  are  not  obliged  to  say  anything  unless  you  desire  to  do  so, 
' '  but  whatever  you  say  will  be  taken  down  in  writing,  and  may  be  given  in 
"  evidence  against  you  upon  your  trial ;"  and  whatever  the  prisoner  then 
says  in  answer  thereto  shall  be  taken  down  in  writing  CN)  and  read  over  to 
him,  and  shall  be  signed  by  the  Justice  or  Justices,  and  kept  with  the  depo- 
sitions of  the  witnesses,  and  shall  be  transmitted  with  them  as  hereinafter 
mentioned. 

When  a  prisoner  is  willing  to  make  a  statement,  it  is  the  mag- 
istrate's duty  to  receive  it,  but  he  ought,  before  doing  so,  entirely 
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to  get  rid  of  any  impression  tliat  may  have  been  on  the  pri- 
soner's mind  that  the  statement  may  be  used  for  liis  own  benefit, 
and  he  ought  also  to  be  told  that  what  he  thinks  fit  to  say  will 
be  taken  down,  and  may  be  used  against  him  on  the  trial.  The 
mode  of  doing  this  is  now  prescribed  in  terms  by  the  82  &  83 
Vic,  chap.  30,  ss.  31  »fc  82.  The  caution  contained  in  s.  32  is  not 
necessary,  unless  it  appears  that  some  inducement  or  threat  had 
previously  been  held  out  to  the  accused.  R.  v.  Sansome,  1  Den., 
545. 

The  66th  section  of  the  statute  declares  that  the  several  forms 
given  in  the  schedule,  or  forms  to  the  like  effect  shall  be  good, 
valid,  and  sufficient  in  law.  The  form  (N)  of  the  statement  of 
the  accused  before  the  magistrate  contains  the  cautions  specified 
in  s.  81,  and  not  that  in  s.  82.  Therefore  a  statement  returned, 
purporting  to  be  signed  by  the  magistrate,  and  bearing  on  the 
face  of  it  the  caution  provided  for  by  s.  81,  is  admissable  by  s. 
34,  without  further  proof.      R.  v.  Bond,  1  Den.,  517. 

The  object  of  taking  depositions  under  the  32  &  33  Vic,  chap. 
80,  is  not  to  afford  information  to  the  prisoner,  but  to  preserve 
the  evidence,  if  any  of  the  witnesses  is  unable  to  attend  the 
trial,  or  dies.  This  being  the  ground  on  which  they  are  taken, 
until  recently  the  prisoner  had  no  right  to  see  them.  R.  v.  Ham- 
ilton, 16  C.  P.  (Ont.),  864. 

Now  he  is  entitled  to  inspect  the  depositions,  that  he  may  know 
why  he  is  committed.     See  32  &  38  Vic,  chap.  29,  s.  46. 

The  caution  required  to  be  given  by  this  section  is,  by  its  terms, 
applicable  to  accused  persons  only,  and  has  no  application  what- 
ever to  witnesses.  Therefore,  the  depositions  of  a  witness,  reg- 
ularly taken,  but  without  any  caution,  may  be  used  against  him 
if  he  afterwards  becomes  the  accused.  R.  v.  Coote,  18  L.  C.  J., 
108.    L.R,  4P.  C.  App.,  599. 

The  caution  does  not  apply  to  questions  which  criminate  (ib). 

32.  Tlie  Justice  or  Justices  shall,  before  the  accused  person  makes  any 
statement,  state  to  him  and  give  him  clearly  to  understand  that  In;  has 
nothing  to  hope  from  any  promise  of  favour,  and  nothing  to  fear  from  any 
threat  which  may  have  been  held  out  to  him  to  induce  him  to  make  any 
admission  or  confession  of  his  guilt,  but  that  whatever  he  then  says  may  be 
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given  in  evidence  against  him  upon  his  trial,  notwithstanding  such  promise  or 
threat. 

The  only  effect  of  this,  however,  is  to  enable  the  prosecutor  to 
give  in  evidence  upon  the  trial  any  confession  of  the  prisoner 
made  after  it,  notwithstanding  any  promise  or  threat  previously 
made,  the  omission  of  it  does  not  in  the  slightest  degree  prevent 
the  prosecutor  from  giving  in  evidence  a  confession  made  before 
the  Justice  in  the  prisoner's  statement  above  mentioned,  after  the 
usual  cautions  (R.  v.  Sansome,  19  L.  J.,  M.  C,  143),  or  a  confession 
made  at  any  other  time  which  was  not  induced  by  any  promise  or 
threat. 

If  the  form  prescribed  by  the  statute  has  not  been  followed, 
then  the  caution,  the  prisoner's  statement,  and  the  magistrate's 
signature  must  be  proved  as  at  common  law  (R.  v.  Boyd,  19  L.  J., 
141),  namely,  by  the  magistrate  or  his  clerk,  or  by  some  person 
who  was  present  at  the  examination.  R.  v.  Hearn,  C.  &  M.,  109. 

33.  Nothing  herein  contained  shall  prevent  any  prosecutor  from  giving  in 
evidence  any  admission  or  confession,  or  other  statement  made  at  any  time 
by  the  person  accused  or  charged,  which  by  law  would  be  admissible  as  evi- 
dence against  him. 

34.  Upon  the  trial  of  the  accused  person,  the  examinations  may,  if  neces- 
sary, be  given  in  evidence  against  him  without  further  proof  thereof,  unless 
it  be  proved  that  the  Justice  or  Justices  purporting  to  have  signed  the  same, 
did  not  in  fact  sign  the  same. 

35.  The  room  or  building  in  which  the  Justice  or  Justices  take  the  exam- 
ination and  statement  shall  not  be  deemed  an  open  Court  for  that  purpose  ; 
and  the  Justice  or  Justices,  in  his  or  their  discretion,  may  order  that  no  per- 
son shall  have  access  to  or  be  or  remain  in  such  room  or  building  without  the 
consent  or  permission  of  such  Justice  or  Justices,  if  it  appear  to  him  or  them 
that  the  ends  of  justice  will  be  best  answered  by  so  doing. 

Under  this  section,  the  Justice  may,  in  his  discretion,  order  that 
no  pei'son  shall  have  access  to  the  room  or  building  in  which  the 
examination  is  being  taken,  or  shall  be  or  remain  in  it  without 
his  consent  or  permission,  if  it  appear  to  him  that  the  ends  of 
justice  will  be  best  answered  by  doing  so.  The  Justices  may  ex- 
clude an  attorney  or  counsel  if  they  please  (R.  v.  Coleridge,  1  B. 
&  C,  37 ;  Collier  v.  Hicks,  2  B.  &  Ad.,  603  ;  see  also  Re  Judge,  C. 


INDICTABLE   OFFENCES.  45 

C.  York,  31  Q.B.  (Ont.),267) ;  )>iit  in  no  circumstances  the  accused. 
R.  V.  Com^nins,  4  D  &  R,  94. 

The  law  is  different  in  the  case  of  summary  convictions.  See 
32  &  83  Vic,  chap.  31,  s.  29. 

3G.  Any  Justice  or  Justices,  before  whom  any  witness  is  examined,  may 
"bind  by  Recognizance  (O  1)  the  prosecutor,  and  every  such  witness,  (except 
married  women  and  infants)  who  shall  find  security  for  their  appearance,  if 
the  Justice  or  Justices  see  fit,  to  appear  at  the  next  Court  of  competent 
Criminal  Jurisdiction  at  which  the  accused  is  to  be  tried,  then  and  there  to 
prosecute,  or  prosecute  and  give  evidence,  or  to  give  evidence,  as  the  case 
may  be,  against  the  party  accused,  which  Recognizance  shall  particiilarly 
specify  the  place  of  residence  and  the  addition  or  occupation  of  each  person 
entering  into  the  same. 

In  reference  to  the  provisions  of  the  32  &  33  Yic,  chap.  29, 
s.  28,  and  40  Vic,  chap.  26,  ss.  1  &  2,  it  is  important  that  the  pro- 
secutor be  bound  by  recognizance,  as  in  this  section  provided,  to 
prosecute  and  give  evidence  against  the  accused.  In  the  cases  of 
perjury,  subornation  of  perjury,  conspiracy,  obtaining  money  or 
other  property  by  false  pretences,  keeping  a  gambling  house,  keep- 
ing a  disorderly  house,  or  any  indecent  assault,  or  the  offences  of 
nuisance  and  of  forcible  entry  or  detainer,  no  bill  of  indictment 
shall  be  presented  to  or  found  by  any  grand  jury,  unless  the  pro- 
secutor has  been  bound  to  give  evidence,  fee,  or  unless  the  person 
accused  has  been  committed  to  or  detained  in  custody,  or  has  been 
bound  by  recognizance  to  appear  to  answer  to  an  indictment  to 
be  preferred  against  him  for  such  offence,  or  unless  the  indictment 
is  preferred  by  direction  of  the  Attorney  or  Solicitor-General,  or 
a  Judge  of  the  Court,  or  with  the  consent  of  the  Court.     (Ih.) 

37.  The  Recognizance,  beii:g  duly  acknowledged  by  the  person  entering  in- 
to the  same,  shall  be  subscribed  by  the  Justice  or  Justices  before  whom  the 
same  is  acknowledged,  and  a  notice  (O  2)  thereof,  signed  by  the  said  Justice 
or  Justices,  shall  at  the  same  time  be  given  to  the  person  bound  thereby. 

A  recognizance  is  an  obligation  of  record,  whereby  a  man  ac- 
knowledges that  he  is  indebted  to  our  Lady  the  Queen  in  a  cer- 
tain sum  of  money,  which  obligation  is  to  be  at  an  end  upon  the 
party  performing  whatever  is  required  of  him  by  a  certain  con- 
dition written  either  at  the  foot  or  on  the  back  of  the  recognizance. 
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And  in  all  cases  where  a  Justice  of  the  Peace  is  authorized  or 
required  to  bind  a  person  or  make  him  give  security  to  do  any- 
thing, he  may  do  so  by  recognizance,  and  it  is  the  ordinary  and 
proper  form  of  doing  it.  Thus  binding  a  man  over  to  prosecute, 
or  a  witness  to  give  evidence,  is  by  recognizance.  Sureties  to  keep 
the  peace  or  be  of  good  behaviour,  are  by  recognizance. 

A  Justice  cannot  be  ordered  by  Tnandamus  to  go  a  distance  to 
take  a  recognizance  of  a  party  committed  by  him  to  prison.  Ex 
parte  Hays,  20  J.  P.  309. 

The  recognizance  is  taken  by  stating  to  the  party  the  substance 
of  it,  but  in  the  second  person,  "  You  A.  B.  acknowledge  yourself 
to  owe  to  our  Sovereign  Lady  the  Queen,"  &c.  The  Justices  must 
then  give  to  each  of  the  parties,  sureties,  &c.,  the  notice  (O.  2)  re- 
quired by  this  section. 

The  party  need  not  sign  the  recognizance,  and  the  verbal  ac- 
knowledgment is  the  date  of  it.     R.  v.  *S'^.  Albans,  8  A  &  E.,  933» 

38.  The  several  Recognizances  so  taken,  together  with  the  written  informa- 
tion, if  any,  the  depositions,  the  statement  of  the  accused,  and  the  Recog- 
nizance of  BaQ,  if  any,  shall  be  delivered  by  the  said  Justice  or  Justices,  or 
he  or  they  shaU  cause  the  same  to  be  delivered  to  the  proper  officer  of  the 
Court  in  which  the  trial  is  to  be  had,  before  or  at  the  opening  of  the  Court  on 
the  tirst  day  of  the  sitting  thereof,  or  at  such  other  time  as  the  Judge,  Jus- 
tice, or  person  who  is  to  preside  at  such  court,  or  at  the  trial,  orders  and 
appoints. 

The  recognizances  intended  are  the  personal  recognizances  of 
the  persons  so  bound  over.  The  practical  mode  of  taking  the  re- 
cognizance is  as  follows  :  The  Justice,  or  his  clerk  in  the  Justice's 
presence,  states  to  the  party  bound  (and  to  his  sureties  if  there  are 
any),  the  substance  of  the  recognizance.  The  parties  bound  as- 
sent to,  but  do  not  sign  the  recognizance,  the  Justice  alone  append- 
ing his  signature  thereto,  and  the  notice  is  then  given  in  the  form 
(O.  2),  to  the  prosecutor  or  witnesses.  Care  must  be  taken  to  suit 
the  recognizance  to  the  situation  of  the  party  bound,  according  to 
the  variations  of  the  form  (0.  1),  Kerr's  Acts,  87.  See  as  to  return- 
ing depositions,  Burgoyne  v.  Moffatt,  5  Allen,  13.  A  coroner  is 
required  to  comply  with  this  section  in  cases  of  examinations 
before  him.     See  sec.  60. 
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Where  a  charge  of  an  offence  committed  in  another  jurisdiction 
is  hoard  by  a  Justice  within  whose  jurisdiction  an  offender  lias 
been  apprehemled  under  a  warrant  backed  under  the  23rd  section 
of  the  Act,  the  recognizances,  depositions,  &c.,  when  returned  to 
the  Justice  having  jurisdiction  where  the  offence  was  committed,, 
must  V)o  transmitted  to  the  proper  officer  of  the  court  where  the 
case  is  to  be  tried,  pursuant  to  the  provisions  of  the  above  sec- 
tion.    See  sec.  47. 

39.  If  any  witness  refuses  to  enter  into  Recognizance,  the  Justice  or 
Justices  of  the  Peace  by  his  or  their  warrant  (P  1),  may  commit  him  to  the 
Common  Gaol  for  the  Territorial  Division  in  which  the  accused  party  is  to  be 
tried,  there  to  be  imprisoned  and  safely  kept  until  after  the  trial  of  such  ac- 
cused party,  unless  in  the  meantime  such  witness  duly  enters  into  a  Recog- 
nizance before  some  one  Justice  of  the  Peace  for  the  Territorial  Division  in 
which  such  gaol  is  situate. 

40.  If  afterwards,  for  want  of  sufficient  evidence  in  that  behalf  or  other 
cause,  the  Justice  or  Justices  before  whom  the  accused  party  has  been 
brought,  do  not  commit  him  or  hold  him  to  bail  for  the  offence  charged,  such 
Justice  or  Justices  or  any  other  Justice  or  Justices  tor  the  same  Territorial 
Division,  by  his  or  their  order  (P  2)  in  that  behalf,  may  order  and  direct  the 
Keeper  of  the  Gaol  where  the  witness  is  in  custody,  to  discharge  him  from 
the  same,  and  such  Keeper  shall  thereupon  forthwith  discharge  him  accord- 
ingly. 

After  all  the  evidence  is  taken  and  there  appears  to  be  no  case 
against  the  prisoner,  the  discharge  is  verbally  made,  no  document 
or  writing  of  any  kind  being  required. 

4J .  If  from  the  absence  of  witnesses,  or  from  any  other  reasonable  cause, 
it  becomes  necessaiy  or  advisable  to  defer  the  examination  or  fiirther  exami- 
nation of  the  witnesses  for  any  time,  the  Justice  or  Justices  before  whom  the 
accused  appears  or  has  been  brought,  may,  by  his  or  their  warrant  (Q  1)  from 
time  to  time,  remand  the  party  accused  for  such  time  as  by  such  Justice  or 
Justices  in  his  or  their  discretion  may  be  deemed  reasonable,  not  exceeding 
eight  clear  days  at  any  one  time,  to  the  common  gaol  in  the  Territorial  Divi- 
sion for  which  such  Justice  or  Justices  are  then  acting. 

There  is  no  power  at  one  time  to  remand  for  a  period  exceeding 
eight  clear  days,  but  at  the  expiration  of  such  time  there  may  be 
a  further  remand  for  eight  days,  and  so  on.     A  remand  for  an  un- 
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reasonable  time  would  be  void.     Connors  v.  Darling,  23  Q.  B. 
(Ont.),  547-51. 

Committing  Magistrates  are  not  responsible  for  the  condition 
of  the  lock-ups,  and  a  Justice  who  remands  a  prisoner  under  this 
section,  without  any  express  direction  to  take  him  to  the  lock-up, 
is  not  responsible  for  the  prisoner's  sufferings  in  the  lock-up,  if  the 
con.stable  takes  him  there  instead  of  to  the  common  gaol  of  the 
county.     Crawford  v.  BeaUie,  39  Q.  B.  (Ont.),  13. 

42.  If  the  remand  be  for  a  time  not  exceeding  three  clear  days,  the  Justice 
or  Justices  may  verbally  order  the  Constable  or  other  person  in  whose  cus- 
tody the  accused  party  may  then  be,  or  any  other  Constable  or  person  to  be 
named  by  the  Justice  or  Justices  in  that  behalf,  to  keep  the  accused  party 
in  his  custody,  and  to  bring  him  before  the  same  or  such  other  Justice  or 
Justices  as  may  be  there  acting,  at  the  time  appointed  for  continuing  the  ex- 
amination. 

43.  Any  such  Justice  or  Justices  may  order  the  accused  party  to  be  brought 
before  him  or  them,  or  before  any  other  Justice  or  Justices  of  the  Peace  for 
the  same  Territorial  Division,  at  any  time  before  the  expiration  of  the  time 
for  which  such  party  has  been  remanded,  and  the  Gaoler  or  Officer  in  whose 
custody  he  then  is,  shall  duly  obey  such  order. 

44.  Instead  of  detaining  the  accused  party  in  custody  during  the  period 
for  which  he  has  been  so  remanded,  any  one  Justice  of  the  Peace  before 
whom  such  party  has  appeared  or  been  brought,  may  discharge  him,  upon 
his  entering  into  a  Recognizance  (Q  2,  3)  with  or  without  a  surety  or  sureties, 
at  the  discretion  of  the  Justice,  conditioned  for  his  appearance  at  the  time 
and  place  appointed  for  the  continuance  of  the  examination. 

A  recognizance  of  bail  only  obliges  the  prisoner  to  appear  to 
plead  to  such  indictment  as  may  be  found  against  him.  If,  there- 
fore, no  indictment  is  found,  his  non-appearance  will  not  forfeit 
the  recognizance.     R.  v.  Ritchie,  1  U.  C.  L.  J.,  N.  S.,  272. 

After  the  accused  has  appeared  and  pleaded  not  guilty  to  the 
indictment,  no  default  can  be  recorded  against  him  without 
notice,  unless  it  be  on  a  day  appointed  for  his  appearance.  R.  v. 
Croteaii,  9  L.  C.  R,  67. 

By  the  terms  of  this  section  it  is  entirely  in  the  Justice's  dis- 
cretion, in  every  case,  whether  he  will  allow  the  accused  to  go  on 
bail  during  an  adjournment  of  the  hearing.     It  is  otherwise  when 
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tilt'  Justice  has  completed  the  examination  and  committed  for 
trial,  for  then  (as  will  be  seen  by  sections  52  and  50),  the  accused 
is,  in  cases  of  misdemeanor,  entitled  to  bail,  but  in  felonies  he  is  not 
so  entitled.  As  a  general  rule  it  may  be  said  that  in  practice  it  is 
not  usual  on  a  remand  (especially  where  the  precise  nature  or  ex- 
tent of  the  charge  is  undeveloped),  for  magistrates  to  admit  to 
bail  in  those  cases  in  which  an  accused  is  not  entitled  to  be  bailed 
after  committal,  unless  the  amount  of  property  involved  is  very 
small.     Kerr's  Acts,  90. 

45.  If  the  accused  party  does  not  afterwards  appear  at  the  time  and  place 
mentioned  in  the  Recognizance,  the  said  Justice  or  any  other  Justice  of  the 
Peace  who  may  then  and  there  be  present,  having  certified  (Q  4)  upon  the 
back  of  the  Recognizance  the  non-appearance  of  such  accused  party,  may 
transmit  the  Recognizance  to  the  Clerk  of  the  Court  where  the  accused  person 
is  to  be  tried,  or  other  proper  officer  appointed  by  law,  to  be  proceeded  upon 
in  like  manner  as  other  recognizances,  and  such  certificate  shall  be  deemed 
sufficient  pr'nfnd  facie  evidence  of  the  non-appearance  of  the  accused  party. 

46.  Whenever  a  person  appears  or  is  brought  before  a  Justice  or  Justices 
of  the  Peace  in  the  Territorial  Division  wherein  such  Justice  or  Justices  have 
jurisdiction,  charged  with  an  offence  alleged  to  have  been  committed  by  him 
within  any  Territorial  Division  in  Canada  wherein  such  Justice  or  Justices 
have  not  jurisdiction,  such  Justice  or  Justices  shall  examine  such  witnesses 
and  receive  such  evidence  in  proof  of  the  charge  as  may  be  produced  before 
him  or  them  within  his  or  their  jurisdiction  ;  and  if  in  his  or  their  opinion, 
such  testimony  and  evidence  be  sufficient  proof  of  the  charge  made  against 
the  accused  party,  the  Justice  or  Justices  shall  thereupon  commit  him  to  the 
Common  Gaol  for  the  Territorial  Division  where  the  offence  is  alleged  to  have 
been  committed,  or  shall  admit  him  to  bail  as  hereinafter  mentioned,  and 
shall  bind  over  the  prosecutor  (if  he  has  apj^eared  before  him  or  them)  and 
the  witnesses,  by  recognizance  as  hereinbefore  mentioned. 

47.  If  the  testimony  and  evidence  be  not,  in  the  opinion  of  the  Justice  or 
Justices,  sufficient  to  put  the  accused  party  upon  his  trial  for  the  offence  with 
which  he  is  charged,  then  the  Justice  or  Justices  shall,  by  Recognizance,  bind 
over  the  witness  or  witnesses  whom  he  has  examined  to  give  evidence  as 
hereinbefore  mentioned  ;  and  such  Justice  or  Justices  shall,  by  Warrant  (R 
1),  order  the  accused  party  to  be  taken  before  some  Justice  or  Justices  of  the 
Peace  in  and  for  the  Territorial  Division  where  the  offence  is  alleged  to  have 
been  committed,  and  shall  at  the  same  time  deliver  up  the  information  and 
complaint,  and  also  the  depositions  and  Recognizances  so  taken  by  him  or 
them  to  the  Constable  who  has  the  execution  of  the  last  mentioned  Warrant, 
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to  be  by  him  delivered  to  the  Justice  or  Justices  before  whom  he  takes  the 
accused,  in  obedience  to  the  ^'arrant,  and  the  depositions  and  Recognizances 
shall  be  deemed  to  be  taken  in  the  case,  and  shall  be  treated  to  all  intents 
and  purposes  as  if  they  had  been  taken  by  or  before  the  last  mentioned  Jus- 
tice or  Justices  and  shall  together  with  the  depositions  and  Recognizances 
taken  by  the  last  mentioned  Justice  or  Justices  in  the  matter  of  the 
charge  against  the  accused  party,  be  transmitted  to  the  Clerk  of  the  Court 
or  other  proper  officer  where  the  accused  party  ought  to  be  tried,  in  the 
manner  and  at  the  time  hereinbefore  mentioned,  if  the  accused  party  shoidd 
be  committed  for  trial  upon  the  charge,  or  be  admitted  to  bail. 

48.  In  case  such  accused  party  be  taken  before  the  Justice  or  Justices  last 
aforesaid,  by  virtue  of  the  said  last  mentioned  Warrant,  the  Constable  or 
other  jjerson  or  persons  to  whom  the  said  Warrant  is  directed,  and  who 
has  conveyed  such  accused  party  before  such  last  mentioned  Justice  or 
Justices,  shall  upon  producing  the  said  accused  party  before  such  Jus- 
tice or  Justices  and  delivering  him  into  the  custody  of  such  person  as  the  said 
Justice  or  Justices  direct  or  name  in  that  behalf,  be  entitled  to  be  paid  his 
costs  and  expenses  of  conveying  the  said  accused  party  before  the  said  Jus- 
tice or  Justices. 

49.  Upon  the  Constable  delivering  to  the  Justice  or  Justices  the  Warrant, 
information  (if  any),  depositions  and  Recognizances,  and  proving  on  oath  or 
affirmation  the  hand-writing  of  the  Justice  or  Justices  who  has  subscribed 
the  same,  such  Justice  or  Justices  before  whom  the  accused  party  is  produced, 
shall  thereupon  furnish  such  Constable  with  a  receipt  or  certificate  (R  2),  of 
his  or  their  having  received  from  him  the  body  of  the  accused  party,  to- 
gether with  the  Warrant,  information  (if  any),  depositions  and  Recognizances, 
and  of  his  having  proved  to  him  or  them,  upon  oath  or  affirmation,  the 
hand-writing  of  the  Justice  who  issued  the  Warrant. 

50.  The  said  Constable,  on  producing  such  receipt  or  certificate  to  the 
proper  officer  for  paying  such  charges,  shall  be  entitled  to  be  paid  all  his  rea- 
sonable charges,  costs  and  expenses  of  conveying  such  accused  party  into 
such  other  Territorial  Division ,  and  of  returning  from  the  same . 

51.  If  such  Justice  or  Justices  do  not  commit  the  accused  part}'  for  trial, 
or  hold  him  to  bail,  then  the  Recognizances  taken  before  the  first  mentioned 
Justice  or  Justices  shall  be  void, 

52.  When  any  person  appears  before  any  Justice  of  the  Peace  charged  with 
a  felony,  or  suspicion  of  felony,  other  than  treason  or  felony  punishable  with 
death,  or  felony  under  the  Act  fur  the  better  protection  of  the  Crown  and  of 
the  Government,  and  the  evidence  adduced  is  in  the  opinion  of  such  Justice, 
sufficient  to  put  such  accused  party  on  his  trial,  but  does  not  furnish  such  a 
strong  presumption  of  guilt  as  to  warrant  his  committal  for  trial,  the  Justice, 
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jointly  with  some  other  Justice  of  the  Peace,  may  admit  sttch  person  to  bail 
upon  his  procuring  and  producing  such  surety  or  sui'eties  as  in  the  opinion  of 
the  two  Justices  will  be  sufficient  to  ensure  the  appearance  of  the  person 
charged,  at  the  time  and  place  when  and  whei-e  he  ought  to  be  tried  for  the 
oti'ence  ;  and  thereupon  the  two  Justices  shall  take  the  Recognizances  (S  1,  2,) 
of  the  accused  jjerson  and  his  sureties,  conditioned  for  his  appearance  at  the 
time  and  place  of  trial,  and  that  he  will  then  surrender  and  take  his  trial  and 
not  depart  the  Court  without  leave;  and  when  the  offence  committed  or  sus- 
pectad  to  have  been  committed  is  a  misdemeanor,  any  one  Justice  before 
whom  the  accused  party  appears  may  admit  to  bail  in  manner  aforesaid  ; — 
And  such  Justice  may,  in  his  discretion,  require  such  bail  to  justify  upon 
oath  as  to  their  sufficiency,  which  oath  the  said  Justice  may  administer,  and 
in  default  of  such  person  procuring  sufficient  bail,  then  such  Justice  may  com- 
mit him  to  prison,  there  to  be  kept  until  delivered  according  to  law. 

Under  this  and  the  56th  section,  it^is  only  the  Justice  who  took 
the  evidence  that  can  bail. 

Under  the  59th  section  of  the  Act,  certain  functionaries,  such 
as  any  Police  Magistrate,  District  Magistrate,  or  Stipendiary 
Magistrate,  have  the  power  of  two  Justices  of  the  Peace,  and  may 
admit  to  bail. 

The  amount  of  bail  is  fixed  by  the  Justice,  the  character  of  the 
charge  and  evidence,  position  of  the  accused  being  considered. 
Sureties  are  usually  householders,  but  it  is  in  the  discretion  of  the 
Justice  to  accept  whom  he  will ;  he  may  examine  proposed  sure- 
ties on  oath,  but  the  examination  should  tend  to  the  sufficiency  of 
the  surety,  and  not  to  character.    R.  v.  Badger,  4  Q.  B.  468. 

The  qualification  of  property  rather  than  of  character  is  the 
main  consideration.  R.  v.  Saunders,  2  Cox,  249.  The  Justices 
may  if  they  think  fit,  require  twenty-four  or  forty-eight  hours 
notice  of  the  bail  proposed  to  be  given  to  the  other  side. 

The  number  of  bail  is  usually  two  men  of  ability,  but  the  Court 
of  Queen's  Bench,  on  a  commitment  for  treason  or  felony,  often 
requires  four.     R.  v.  Shaw,  6  D.  &  R.,  154. 

In  determining  as  to  the  propriety  of  taking  bail,  the  nature  of 
the  crime  and  punishment,  and  the  weight  of  evidence  are  to  be 
considered.  Re  Robinson,  23  L.  J.  M.  C,  25;  R.  v.  Barronet,  1  E.  & 
B.  1.  In  the  case  of  murder,  Justices  never  admit  to  bail  if  the 
evidence  be  strong  against  the  accused,  and  the  same  in  the  case 
of  stabbing  or  wounding  where  death  is  likely  to  ensue. 
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Prisoners  charged  with  muider  cannot  be  admitted  to  bail, 
unless  it  be  under  very  extreme  cii'cumstances,  as  where  facts  are 
bi'ought  before  the  Court  to  show  that  the  bill  cannot  be  sus- 
tained. The  fact  that  prisoners  indicted  for  wilful  murder  cannot 
be  tried  until  the  next  term,  is  no  ground  for  admitting  them  to 
bail.  R.  V.  Murphy,  1  James,  158.  But  accessories  after  the  fact, 
who  have  merely  harboured  prisoners  guilty  of  murder,  may  be 
admitted  to  bail  (ib.) 

A  prisoner  charged  with  murder  may  in  some  cases  in  the  exer- 
cise of  a  sound  discretion  be  admitted  to  bail.  On  an  application 
for  bail,  the  Court  may  look  into  the  information,  and,  if  they  find 
good  gi'ound  for  a  charge  of  felony,  may  remedy  a  defect  in  the 
commitment,  by  charging  a  felony  in  it  so  that  the  prisoner  would 
not  be  entitled  to  bail  on  the  ground  of  the  defective  commitment. 
R.  v.  Higgins,  4  0.  S.,  88.  A  person  charged  with  having  murdered 
his  wife  in  Ireland  will  not  be  admitted  to  bail,  until  a  year  has 
elapsed  from  the  time  of  the  first  imprisonment,  although  no  pro- 
ceedings have  in  the  meantime  been  taken  b}'  the  Crown,  and  no 
answer  has  been  received  to  a  communication  from  the  Provincial 
to  the  Home  Government  on  the  subject.  H.  v.  Fitzgerald,  3  O. 
S.,  300. 

Where  a  person  charged  with  murder  ap])lies  for  bail,  the 
Judge  will  look  to  the  gravity  of  the  offence,  the  weight  of  the 
evidence  and  the  severity  of  the  punishment,  and  may  refuse  bail. 
Ex  parte  Corriveau,  6  L.  C.  R.,  249. 

A  prisoner  charged  with  felony  may  be  released  on  bail,  if  it  is 
satisfactorily  established,  that,  unless  liberated,  he  will  in  all  pro- 
bability not  live  until  the  time  fixed  for  his  trial.  Ex  parte  Blos- 
som, 10  L.  C.  J.,  71. 

A  prisoner  confined  upon  a  charge  of  arson,  may  be  admitted  to 
bail  after  a  bill  found  by  a  Grand  Jury,  if  the  depositions  against 
him  are  found  to  create  but  a  very  slight  suspicion  of  his  guilt. 
Ex  parte  Maguire,  7  L.  C.  R.,  57. 

Bail  was  granted  after  commitment  on  a  charge  of  arson,  where 
it  was  not  proved  by  the  depositions  produced  that  the  prisoner 
was  guilty,  though  the  depositions  also  failed  to  show  that  he  was 
innocent.    Ex  parte  Onasakewrat,  21  L.  C.  J.,  219. 
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A  prisoner  in  custody  for  larceny  may  be  admitted  to  bail,  when 
the  evidence  discloses  very  slight  grounds  for  suspicion.  R.  v, 
Joves,  4  0.  S.  18. 

The  Con.  Stats.  L.  C,  chap.  95  excepts  persons  committed  for 
treason  or  felony,  as  well  as  persons  convicted  or  in  execution  by 
legal  process,  who  are  not  entitled  to  bail  in  term  or  vacation.  Ex 
parte  Blossom,  10  L.  C.  J.,  43. 

The  Court  may  order  bail  in  a  case  of  perjury.  R.  v.  Johnson, 
8  L.  C.  J.  285.  By  the  words  of  the  Con.  Stats.  L.  C.  chap.  95,  it  is 
obligatory  upon  the  Judge  in  a  case  of  misdemeanor  to  admit  to 
bail.     Ex  parte  Blossom,  10  L.  C.  J.,  31. 

All  misdemeanors  whether  common  or  otherwise  are  bailable. 
Under  this  section  it  is  obligatory  upon  Justices  of  the  Peace  to 
admit  to  bail  in  all  cases  of  misdemeanor.  The  Statute  is 
equally  binding  upon  the  Judges  of  the  Superior  Courts. 

The  word  "  shall,"  in  section  56  of  this  Statute  is  imperative. 
Ex  parte  Blossom,  10  L.  C.  J.  35,  67-8,  73. 

Several  persons  were  accused  of  a  misdemeanor,  and  in  the 
opinion  of  the  Judge  presiding,  the  evidence  adduced  was  positive 
against  them.  Two  juries  had  been  discharged  because  they  could 
not  agree  upon  a  verdict.  The  Court  ordered  them  to  be  com- 
mitted to  gaol  without  bail  or  mainprize,  to  be  tried  again  at  the 
next  term  and  not  to  be  discharged  without  further  order  from 
the  Court.     R.  v.  Blossom,  10  L.  C.  J.,  29. 

A  prisoner  was  charged  with  conspiracy  to  kidnap  one  G.  N.  S. 
and  steal  and  carry  him  away  into  the  United  States.  The  Grand 
Jury  found  a  true  bill  against  him  for  misdemeanor.  He  was 
twice  tried  for  the  offence,  on  the  first  occasion  the  jury  after 
three  days'  deliberation,  being  unable  to  agree,  were  discharged  ; 
and  on  the  second  occasion,  the  jury  did  not  agree  after  three  days' 
deliberation,  and  were  also  discharged.  It  was  held  that  under 
these  circumstances  the  prisoner  was  entitled  to  bail  by  virtue 
of  the  Con.  Stats.  L.  C,  chap.  95.  The  circumstances  raising 
a  presumption  of  his  innocence.  Ex  parte  BlossoTti,  10  L.  C.  J., 
30. 

The  word  "  may"  in  this  (52nd)  section  must  be  considered  as 
conferring  a  power,  and  not  as  giving  a  discretion.     The  object  of 
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the  Act  is  to  declare  that  one  Justice  cannot  bail  in  felony,  but 
may  in  misdemeanor.     Ex  parte  Blossom,  10  L.  C.  J.,  67. 

If  an  offence  is  bailable,  and  the  party,  at  the  time  of  his  ap- 
prehension, is  unable  to  obtain  immediate  sureties,  he  may  at  any 
time  on  producing  proper  persons  as  sureties  be  liberated  from  con- 
finement.    Ih.,  68. 

The  reason  why  parties  are  committed  to  prison  by  Justices 
before  trial,  is  for  the  purpose  of  ensuring  or  making  certain  their 
appearance  to  take  their  trial,  and  the  same  principle  is  to  be 
adopted  on  an  application  for  bail.  It  is  not  a  question  as  to  the 
guilt  or  innocence  of  the  prisoner.  On  this  account  it  is  necessary 
to  see  whether  th?  offence  is  serious  and  severely  punishable,  and 
whether  the  evidence  is  clear  and  conclusive.  R.  v.  Brynes,  8 
TJ.C.L.J.,  76  ;  M.  v.  Scaife,  9  Dowl.  P.O.,  553. 

When  the  charge  against  a  prisoner  is  that  he  procured  a  person 
to  set  fire  to  his  house,  with  intent  to  defraud  an  insurance  com- 
pany, and  it  is  shown  that  the  prisoner  attempted  to  bribe  the 
constable  to  allow  him  to  escape,  the  probability  of  his  appearing 
to  stand  his  trial  is  too  slight  for  the  Judge  to  order  bail.  R  v. 
Brynes,  supra.  The  princi]»le  upon  which  a  party  committed  to 
take  his  trial  for  an  offence  may  be  bailed,  is  founded  chiefly  upon 
the  legal  probability  of  his  appearing  to  take  his  trial.  Such 
probability  does  not  exist  in  contemplation  of  law  when  a  crime 
is  of  the  highest  magnitude,  the  evidence  in  support  of  the  charge 
strong,  and  the  punishment  the  .severest  known  to  the  law.  Ex 
parte  Maguire,  7  L.  C.  R.,  59. 

On  an  application  by  prisoners  in  custody  on  a  charge  of  murder 
under  a  coroner's  warrant,  it  is  proper  to  consider  the  probability 
of  their  forfeiting  their  bail  if  they  know  themselves  to  be  guilty ; 
and  where  in  such  a  case  there  is  such  a  presumption  of  the  guilt 
of  the  prisoner  as  would  warrant  a  Grand  Jury  in  finding  a  true 
bill,  they  should  not  be  admitted  to  bail.  R.  v.  Mullady,  4  P.R. 
(Ont.),  314. 

It  has  been  held  that  although  a  statute  may  require  the  pre- 
sence of  three  Justices  to  convict  of  an  ofience,  yet  one  has  power 
to  bail  the  offender ;  and  a  second  arrest  for  the  same  charge  by 
the  same  complainant  before  the  time  appointed  for  the  hearing  is 
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illegal.  King  v.  Or^r,  5  O.S.  724.  But  under  the  above  section 
one  Justice  cannot  bail  except  in  the  case  of  a  misdemeanor. 

It  is  a  misdemeanor  for  Justices  or  Judges  to  exact  excessive 
bail ;  and  the  party  may  also  bring  an  action  or  apply  for  a  crim- 
inal information. 

It  was  held  before  the  passing  of  the  16  Vic,  chap.  179,  that 
Magistrates  were  not  liable  for  refusing  to  admit  to  bail  on  a 
charge  of  misdemeanor,  in  the  absence  of  any  proof  of  malice. 
Convoy  v.  McKenney,  11  Q.B.  (Ont.),  439  ;  see  McKinley  v.  Munsie, 
15  C.P.  (Ont.),  230  ;  see  II.  v.  Mosier,  4  P.  R.  (Ont.),  64,  as  to  bail. 

A  Justice  of  the  Peace  might  perhaps  in  a  matter  in  which  he 
could  properly  act,  and  in  which  he  was  bound  to  admit  a  person 
charged  with  an  offence  to  bail,  be  pi-osecuted  for  maliciously  re- 
fusing to  take  bail.     McKinley  y.  Munsie,  15  C.  P.  (Ont.)  236. 

Where  plaintiff  was  arrested  and  imprisoned  by  a  Magistrate 
on  an  information  laid  by  defendant  himself,  a  Magistrate,  who 
was  present  when  the  Magistrate  refused  to  grant  bail,  it  was  held 
in  tlie  absence  of  any  evidence,  that  the  defendant  had  directed 
the  officer  to  take  the  plaintiff  to  prison,  or  had  influenced  the 
other  Magistrate  in  sending  him  there,  or  that  the  officer  was  pre- 
sent when  the  defendant  and  the  other  Magistrate  declined  to  take 
bail,  and  said  they  would  send  the  plaintiff  to  prison,  or  that  he 
even  knew  that  defendant  had  said  anything  ?about  it,  that  the 
mere  refusal  of  the  defendant  to  admit  the  plaintiff  to  bail  was 
not  evidence  to  go  to  the  jury,  that  the  defendant  authorized  the 
illegal  arrest  and  imprisonment  of  the  plaintiff.     lb.  230. 

53.  In  all  cases  of  felony,  or  suspicion  of  felony,  other  than  treason  or 
felony,  punishable  with  death,  or  felony  under  the  Act  for  the  better  protec- 
tion of  the  Crown  and  of  the  Government,  and  in  all  cases  of  misdemeanoi , 
where  the  party  accused  has  been  finally  committed  as  hereinafter  provided, 
any  Judge  of  any  Superior  or  County  Court,  having  jurisdiction  in  the  Dis- 
trict or  County,  within  the  limits  of  which  such  accused  party  is  confined, 
may,  in  his  discretion,  on  application  made  to  him  for  that  purpose,  order 
such  accused  party  or  person  to  be  admitted  to  bail  on  entering  into  Recog- 
nizance with  sufiicient  sureties  before  two  Justices  of  the  Peace,  in  such 
amount  as  the  Judge  directs,  and  thereupon  the  Justices  shall  issue  a  Warr.ant 
of  Deliverance  (S  3),  as  hereinafter  provided,  and  shall  attach  thereto  the 
order  of  the  Judge  directing  the  admitting  of  such  party  to  bail. 
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In  Prince  Edward  Island,  by  the  40  Vic.  chap.  4,  s.  4,  any 
Judge  of  the  Supreme  Court,  or  County  Court,  shall  have  power 
to  order  the  admission  of  an  accused  party  to  bail  under  sections 
fifty-three  and  sixty-one  of  the  Act  32  &  33  Vic.  chap.  30.  And 
generally  any  power  vested  by  any  of  the  Acts  thereby  extended  in 
any  Court,  Magistrate  or  Tribunal,  may  be  exercised  respectively 
by  any  Court,  Magistrate  or  Tribunal  of  like  name  or  kind  in  the 
said  Province. 

54.  No  Justices  of  the  Peace,  or  County  Judge  shall  admit  any  person  to 
bail  accused  of  treason  or  felony  punishable  with  death,  or  felony  under 
the  Act  for  the  better  protection  of  the  Crown  and  of  the  Government,  nor 
shall  any  such  person  be  admitted  to  bail,  except  by  order  of  a  Superior 
Court  of  Criminal  Jurisdiction  for  the  Province  in  which  the  accused  person 
stands  committed,  or  of  one  of  the  Judges  thereof,  or  in  the  Province  of 
Quebec,  by  order  of  a  Judge  of  the  Court  of  Queen's  Bench  or  Superior 
Court ;  and  nothing  herein  contained,  shall  prevent  such  Courts  or  Judges 
admitting  any  person  accused  of  misdemeanor  or  felony  to  bail  when  they 
may  think  it  right  so  to  do. 

55.  In  all  cases  where  a  J  ustice  or  Justices  of  the  Peace  admit  to  bail  any 
person  who  is  then  in  any  prison  charged  -nath  the  offence  for  which  he  is  so 
admitted  to  bail,  the  Justice  or  Justices  shall  send  to  or  cause  to  be  lodged 
with  the  Keeper  of  such  prison,  a  Warrant  of  Deliverance  (S  3),  under  his  or 
their  hand  and  seal  or  hands  and  seals,  requiring  the  said  Keeper  to  discharge 
the  person  so  admitted  to  bail  if  he  be  detained  for  no  other  offence,  and  upon 
such  Warrant  of  Deliverance  being  delivered  to  or  lodged  with  such  Keeper 
he  shall  forthwith  obey  the  same. 

56.  When  all  the  evidence  offered  upon  the  part  of  the  prosecution  against 
the  accused  party  has  been  heard,  if  the  Justice  or  Justices  of  the  Peace  then 
present  are  of  opinion  that  it  is  not  sufficient  to  put  the  accused  party  upon 
his  trial  for  any  indictable  offence,  such  Justice  or  Justices  shall  forthwith 
order  the  accused  party,  if  in  custody,  to  be  discharged  as  to  the  Information 
then  under  inquiry  ;  but  if  in  the  opinion  of  such  Justice  or  Justices  the  evi- 
dence is  sufficient  to  put  the  accused  party  upon  his  trial  for  an  indictable 
offence,  although  it  may  not  raise  such  a  strong  presumption  of  guilt  as  would 
induce  them  to  commit  the  accused  for  trial  without  bail,  or  if  the  offence 
with  which  the  party  is  accused  is  a  misdemeanor,  then  the  Justices  shall  ad- 
mit the  party  to  bail  as  hereinbefore  provided,  but  if  the  offence  be  a  felony, 
and  the  evidence  given  is  such  as  to  raise  a  strong  presumption  of  guilt,  then 
the  Justice  or  Justices  shall  by  his  or  their  Warrant  (T  1),  commit  him  to  the 
Common  Gaol  for  the  Territorial  Division  to  which  he  may  by  law  be  com- 
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mitted,  or  in  the  case  of  an  indictable  offence  committed  on  the  high  seas  or 
on  hmd  beyond  the  sea,  to  the  Common  Gaol  of  the  Territorial  Division  within 
which  such  Justice  or  Justices  have  jurisdiction,  to  be  there  safely  kept  imtil 
delivered  by  due  course  of  law  :  Provided  that  in  cases  of  misdemeanor  the 
Justice  or  Justices  who  have  committed  the  offender  for  trial,  may,  at  any 
time  before  the  first  day  of  the  sitting  of  the  Court  at  which  he  is  to  be  tried, 
bail  such  offender  in  manner  aforesaid,  or  may  certify  on  the  back  of  the 
Warrant  of  committal  the  amount  of  bail  to  be  required,  in  which  case  any 
other  Justice  of  the  Peace  for  the  same  Territorial  Division  may  admit  such 
person  to  bail  in  such  amount,  at  any  time  before  such  first  day  of  the  sitting 
of  the  Court  aforesaid. 

It  would  seem  that  a  discharge  under  this  section  does  not 
operate  as  a  bar  to  the  same  person  being  again  brought  up 
before  another  Justice  and  committed  upon  the  same  charge  upon 
the  same  or  different  evidence.     R.  v.  Morton,  19  C.  P.  (Ont.)  26. 

Justices  ought  not  to  balance  the  evidence  and  decide  according 
as  it  preponderates,  for  this  would,  in  fact,  be  taking  upon  them- 
selves the  functions  of  the  Petty  Jury  and  be  trying  the  case. 
They  should  consider  whether  or  not  the  evidence  makes  out  a 
strong,  or  probable,  or  conflicting  case  of  guilt.  In  the  first  case 
they  should  commit,  in  the  second  and  third  they  should  admit 
to  bail.  If,  however,  from  the  slender  nature  of  the  evidence,  the 
unworthiness  of  the  witnesses,  or  the  conclusive  proof  of  inno- 
cence produced  on  the  part  of  the  accused,  by  way  of  confession 
and  avoidance,  they  feel  that  the  case  is  not  sustained,  and  that 
if  they  send  it  for  trial  he  must  be  acquitted^  they  should  dis- 
charge the  accused.     Kerr's  Acts,  100,  1. 

If  the  evidence  goes  to  prove  an  offence  which  the  Justices 
cannot  decide  summarily,  they  ought  to  dismiss  the  complaint 
or  commit  the  person  charged  for  trial.  Jie  Thompson,  30  L.  J., 
M.C.,  19.  If  the  warrant  be  defective  or  bad  a  new  warrant  may 
be  made  out  and  lodged  with  the  gaoler  to  cure  the  defect,  and 
this  even  in  a  case  where  the  warrant  is  in  the  nature  of  a  con- 
viction as  well  as  commitment  as  under  the  Vagrant  Act.  Ex  parte 
Cross,  26  L.  J.,  M.C.,  201. 

57.  The  Constable  or  any  of  the  Constables  or  other  persons  to  whom  any 
Warrant  of  Commitment  authorized  by  this  or  any  other  Act  or  law  is  direc- 
ted, shall  convey  the  accused  perscm  therein  named  or  described  to  the  gaol 
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or  other  prison  mentioned  in  such  Warrant,  and  there  deliver  him,  together 
with  the  Warrant  to  the  Keeper  of  such  gaol  or  prison,  who  shall  thereupon 
give  the  Constable  or  other  person  delivering  the  prisoner  into  his  custody  a 
receipt  (T  2)  for  the  prisoner  setting  forth  the  state  and  condition  of  the  pri- 
soner when  delivered  into  his  custody. 

58.  At  any  time  after  all  the  examinations  have  been  completed,  and 
before  the  first  sitting  of  the  Court  at  which  any  person  so  committed  to  pri- 
son or  admitted  to  bail  is  to  be  tried,  such  person  may  require  and  shall  be 
entitled  to  have  from  the  Officer  or  person  having  the  custody  of  the  same, 
copies  of  the  depositions  on  which  he  has  been  committed  or  bailed,  on  pay- 
ment of  a  reasonable  sum  for  the  same,  not  exceeding  the  rate  of  five  cents 
for  each  folio  of  one  hundred  words. 

See  ante,  p.  14. 

59.  Any  Judge  of  the  Sessions  of  the  Peace  for  the  City  of  Quebec  or  for 
the  City  of  Montreal,  or  any  Police  Magistrate,  District  Magistrate  or  Sti- 
pendiary Magistrate,  appointed  for  any  Territorial  Division,  or  any  Magis- 
trate authorized  by  the  law  of  the  Province  in  which  he  acts,  to  perform  acts 
usually  required  to  be  done  by  two  or  more  Justices  of  the  Peace,  may  do 
alone  whatever  is  authorized  by  this  Act  to  be  done  by  any  two  or  more  Jus- 
tices of  the  Peace,  and  the  several  forms  in  this  Act  contained  may  be  varied 
so  far  as  necessary  to  render  them  applicable  to  such  case. 

See  also  32  &  33  Vic,  chap.  36,  s.  8. 

60.  Every  Coroner,  upon  any  inquisition  taken  before  him,  whereby  any 
person  is  indicted  for  manslaughter  or  murder,  or  as  an  accessory  to  murder 
before  the  fact,  shall,  in  presence  of  the  party  accused,  if  he  can  be  appre- 
hended, put  in  writing  the  evidence  given  to  the  Jury  before  him,  or  as 
much  thereof  as  maybe  material,  giving  the  party  accused  full  opportunity  of 
cross-examination  ;  and  the  Coroner  shall  have  authority  to  bind  by  recog- 
nizance all  such  persons  as  know  or  declare  anything  material  touching  man- 
slaughter or  murder,  or  the  ofi"ence  of  being  accessory  to  murder,  to  appear 
at  the  next  Court  of  Oyer  and  Terminer,  or  Gaol  Delivery,  or  other  Court  or 
term  or  sitting  of  a  Court  at  which  the  trial  is  to  be,  then  and  there  to  prose- 
cute or  give  evidence  against  the  party  charged  ;  and  every  such  Coroner 
shall  certify  and  subscribe  the  evidence,  and  all  the  recognizances,  and  also 
the  inquisition  before  him  taken,  and  shall  deliver  the  same  to  the  proper 
Officer  of  the  Court  at  the  time  and  in  the  manner  specified  in  the  tliirty- 
eighth  section  of  this  Act. 

61.  When  any  person  has  been  committed  for  trial  by  any  Justice  or  Jus- 
tices, or  Coroner,  the  Prisoner,  his  Counsel,  Attorney  or  Agent,  may  notify 
the  committing  Justice  or  Justices,  or  Coroner,  that  he  wUl  so  soon  as  conn- 
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ael  can  be  heard,  move  one  of  Her  Majesty's  Courts  of  Superior  Criminal 
Jurisdiction  for  the  Province  in  which  such  person  stands  committed,  or  one 
of  the  Judges  thereof,  or  in  the  Province  of  Quebec,  a  Judge  of  the  Court  of 
Queen's  Bench,  or  of  the  Superior  Court,  or  in  the  Provinces  of  Ontario  or 
New  Brunswick,  the  Judge  of  the  County  Court  if  it  is  intended  to  apply  to 
such  Jiidge  under  the  fifty-third  section  of  this  Act,  for  an  order  to  the  Jus- 
tices of  the  Peace,or  Coroner  for  the  Territorial  Division  where  such  Prisoner 
is  confined,  to  admit  such  Prisoner  to  bail,  whereupon  such  committing  Jus- 
tice or  Justices,  or  Coroner,  shall,  with  all  convenient  expedition,  transmit 
to  the  office  of  the  Clerk  of  the  Crown,  or  the  Chief  Clerk  of  the  Court,  or 
the  Clerk  of  the  County  Court  or  other  proper  officer  (as  the  case  may  be), 
close  under  the  hand  and  seal  of  one  of  them,  a  certified  copy  of  all  infor- 
mations, examinations,  and  other  evidences,  touching  the  offence  wherewith 
the  Prisoner  has  been  charged,  together  with  a  copy  of  the  Warrant  of  com- 
mitment and  inquest,  if  any  such  there  be,  and  the  packet  containing  the  same 
shall  be  handed  to  the  person  applying  thei'efor,  in  order  to  its  transmission, 
and  it  shall  be  certified  on  the  outside  thereof  to  contain  the  information 
touching  the  case  in  question. 

As  to  Prince  Edward  Island,  the  40  Vic.  chap  4,  s.  4,  provides 
that  any  Judge  of  the  Supreme  Court  or  County  Court  shall 
have  power  to  order  the  admission  of  an  accused  party  to  bail, 
under  sections  53  and  61  of  this  Act. 

62.  Upon  such  application  to  any  such  Court  or  Judge  as  in  the  last  pre- 
ceding section  mentioned,  the  same  order  touching  the  prisoner  being  bailed 
or  continued  in  custody  shaU  be  made'as  if  the  party  were  brought  uji  upon 
a  Habeas  Corpus. 

63.  If  any  Justice  or  Coroner'neglecfc.s  or  offends  in  any  thing  contrary  to 
the  true  intent  and  meaning  of  any  of  the  provisions  of  the  sixtieth  and 
following  sections  of  this  Act,  the  Court  to  whose  Officer  any  such  examina- 
tion, information,  evidence,  bailment,  recognizance,  or  inquisition  ought  to 
have  been  delivered,  shall,  upon  examination  and  proof  of  the  offence,  in  a 
summary  manner,  set  such  fine  upon  every  such  Justice  or  Coroner  as  the 
Court  thinks  meet. 

64.  The  provisions  of  this  Act  relating  to  Justices  and  Coroners  shall  ap- 
ply to  the  Justices  and  Coroners  not  only  of  Districts  and  Counties  at  large, 
but  also  of  all  other  Territorial  Divisions  and  Jurisdictions. 

65.  The  words  "Territorial  Division,"  whenever  used  in  this  Act  shall 
mean  County,  Union  of  Counties,  Township,  City,  Town,  Parish  or  other 
Juridical  Division  or  place  to  which  the  context  may  apply. 
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66.  The  several  forms  in  the  Schedule  to  this  Act  contained,  or  forms  to 
the  like  effect,  shall  be  good,  valid  and  sufficient  in  law. 

The  Intei-pretation  Act,  31  Vic.  chap.  1,  s.  7,  thirty -firstly,  pro- 
vides where  forms  are  prescribed  slight  deviations  therefrom,  not 
affecting  the  substance  or  calculated  to  mislead,  shall  not  vitiate 
them. 

67.  This  Act  shall  commence  and  take  effect  on  the  first  day  of  January, 
in  the  year  of  our  Lord,  one  thousand  eight  hundred  and  seventy. 


SCHEDULES. 

(A)  Vide  ss.  I  and  9. 

nTFORMATION    AND    (JOrPLAINT    FOR    AN    INDICTABLE    OFFENCE. 

Canada, 
Province  of 

District  [or  County, 
United  Counties,  or 
as  the  case  may  be,) 
of 

The   information   and   complaint  of    C  D.  of  (yeoman), 

taken  day   of  ,   in   the    year  of    our    Lord  , 

before  the  undersigned,  (one)  of  Her  Majesty's  Justices  of  the  Peace,  in  and 
for  the  said  District  (or  County,  or  as  the  case  may  be,)  of  who  saith 

that  ((fee,  stating  the  offence.) 

Sworn   (or  affirmed)   before    (me)    the   day  and    year   first    above    men- 
tioned, at 

J,  S. 


STATEMENT   OF   OFFENCES   IN    INFORMATIONS. 

In  the  following  forms,  the  place  of  the  commission  of  the 
ofience  is  stated  in  the  body  of  the  information.  This  is  not 
absolutely  required — when  the  District,  County  or  place  is  named 
in  the  margin  of  the  information  as  in  the  form  A.  it  is  the  venue 
for  all  the  facts  stated  in  the  body  of  the  information.  32  to  33 
Vic.  chap.  29,  s.  15.     See  R.  v.  Cavanagh,  27  C.  P.  (Ont.)  537. 
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Murder. 

A.  B. ,  on  the  day  of  ,  in  the  year  of  our  Lord,  one 

thousand  eight  hundred  and  ,  at  ,  in  the  County  (or  District) 

of  ,  did  feloniously,  wilfully,  and  of  his  malice  aforethought,  kill  and 

murder  one  C.  D. 

Mmislaughter, 

Sarae  as  last  form,  omitting  "  wilfully,  and  of  malice  aforethought,"  and 
substituting  the  word  "  slay  "  for  the  word  "  murder." 

Bodily  Harm. 

J .  B. ,  on  the  day  of  ,  at  did  feloniously  administer 

to  (or  cause  to  be  taken  by)  one  A.  B.,  poison  (or  other  destructive  thing), 
and  did  thereby  cause  grievous  bodily  harm  to  the  said  A.  B.,  with  intent 
feloniously,  wilfully,  and  of  his  malice  aforethought,  to  kill  and  murder  the 
said  A.  B.  for  CD.) 

Rape, 

A.  B.,  on  the  day  of  ,  at  ,  by  force  and  against  her 

will,  feloniously  ravished  and  carnally  knew  C.  D.,  a  woman  above  the  age  of 
twelve  years. 

Simj)le  Larceiby. 

A.  B.,  on  the  day  of  ,  at  ,  did  feloniously  steal,  take 

and  carry  away  a  gold  watch,  the  property  of  C.  D. 

Robbery. 

A.  B. ,  on  the  day  of  ,  at  ,  in  and  upon  one  C.  D. , 

feloniously  did  make  an  assault  and  him  the  said  C.  D. ,  in  bodily  fear,  and 
danger  of  his  life,  then  feloniously  did  put,  and  the  money  of  the  said  C.  D., 
to  the  amount  of  ten  dollars  from  the  person,  and  against  the  will  of  the  said 
C.  D.,  then  feloniously  and  violently,  did  steal,  take,  and  carry  away  against 
the  form,  &c.,  and  that  the  said  A.  B.,  at  the  time  of,  or  immediately  before 
or  after  such  robbery  (if  the  case  be  so),  the  said  C.  D.,  feloniously  did  wound 
against  the  form  of  the  statute  in  such  case  made  and  provided. 

Burglary. 

A.  B.,  on  the  day  of  ,  at  ,  did  feloniously  and 

burglariously  break  into  and  enter  the  dwelling  house  of  C  D.,  in  ihe  night 
time,  with  intent,  the  goods  and  chattels  of  the  said  0.  D. ,  in  the  said  dwel- 
ling house,  then  and  there  being  found,  then  and  there  feloniously  and  burg- 
lariously to  steal,  take  and  carry  away  (or  as  the  case  may  be). 
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Stealing  money. 

A.  B. ,  on  the  day  of  ,  at  ,  did  feloniously  steal  a 

certain  sum  of  money,  to  wit,  to  the  amount  of  dollars,  the  property 

of  one  C.  D.  (or  as  the  case  may  be). 

Embezzlement. 

A.  B.,  on  the  day  of  ,  at  ,  being  a  servant  {or  clerk) 

then  employed  in  that  capacity  by  one  C.  D. ,  did  then  and  there  in  \'irtue 
thereof,  receive  a  certain  sum  of  money  to  wit,  to  the  amount  of  for 

and  on  account  of  the  said  C.  D. ,  and  the  said  money  did  fraudulently  and 
feloniously  embezzle. 

False  Pretences. 

A.  B.,  on  the  day  of  ,  at  ,  unlawfully,  fraudulently 

and  knowingly  by  false  pretences,  did  obtain  from  one  C.  D.,  six  yards  of 
muslin,  of  the  goods  and  chattels  of  the  said  C.  D. ,  with  intent  to  defra,ud. 

Offences  against  the  Habitation. 

A.  B.,  on  the  day  of  ,  at  ,  did  unlawfully,  feloniously 

and  maliciously  set  fire  to  the  dweUing  house  of  C.  D. ,  and  the  said  C.  D. ,  {or 
some  otJier  per  sort,  by  name,  or  if  t)ie  ruime  be  unhwwn,  some  person)  being 
therein. 

Malicious  Injuries  to  Property. 

A.  B. ,  on  the         day  of  ,  at  ,  did  unlawfully,  feloniously,  and 

maliciously  set  fire,  or  attempt  to  set  fire  to  a  certain  building  or  erection, 
that  is  to  say  (a  house  or  bam  or  bridge,  w  as  the  case  may  be),  the  property 
of  one  C.  D.  {or  as  the  case  may  be). 

Forgery. 

A.  B.  on  the  day  of  ,  at  ,  did  feloniously  forge  {or  utter, 

knowing  the  same  to  be  forged),  a  certain  promissory  tiote,  etc.  (or  feloniously, 
wilfuUy,  and  without  the  consent  of  the  owner,  did  make  an  alteration,  in  a 
certain  written  instrument  with  intent  to  defraud,  which  said  alteration  is  as 
follows,  that  is  to  say,  or  as  the  case  may  be). 

Coining. 

A.  B. ,  on  the         day  of  ,  at  ,  did  feloniously  counterfeit  a  gold 

coin  of  the  United  jKingdom,  called  a  sovereign,  current  by  law  in  Canada, 
with  intent  to  defraud, 
had  in  his  possession  rfe      oi  a  gold  coin  of  the  United  Kingdom, 
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called  a  sovereign;  current  by  law  in  Canada,  knowing  the  same  to  be  counter- 
feit, and  with  intent  to  defraud  by  utteriug  the  same 

Perjury. 

Heretofore  to  wit,  at  the  {Aaslzes)  ho'.den  for  the  County  {or  District)  of 
,  on  the         day  of  ,   in  the  year  of  Our  Lord  one  thousand 

eii^ht  hundred  and  ,  before  ,  (one  of  the  Judges  of  Our  Lady  the 

Queen),  a  certain  issue  between  one  E.  F.  and  one  J.  H.  in  ^.  certain  action  of 
covemmt,  was  tried,  upon  which  trial  A.  B.  appeared  as  a  witness  for  and  on 
behalf  of  the  said  E.F.,  and  was  then  and  there  duly  sivorn  before  the  said 
,  and  did  then  and  there,  upon  his  oath  aforesaid,  falsely,  wilfully, 
and  corruptly  depose  and  swear  in  substance  and  to  the  effect  following, 
"  that  he  saw  the  said  G.  H.  duly  execute  the  deed  oil  tvhich  the  said  actiou  was 
brought,"  whereas,  in  truth,  the  said  A.B.  did  not  see  the  said  G.  H.  execute 
the  said  deed,  and  the  said  deed  was  not  executed  by  the  said  G.  H.,  and  the 
said  A.  B.  did  thereby  commit  wilful  and  corrupt  perjury. 

Subornation  of  Perjury. 

Same  as  last  form  to  the  end  ami  then  froceed  ; — ThatT)efore  the  committing 

of  the  said  oflence  by  the  said  A.  B.,  to  wit,  on  the  day  of  ,  at 

,  CD.,  unlawfully,  wilfully,  and  corruptly  did  cause  and  procure  the 

said  A.  B.  to  do  and  commit  the  said  offence  in  manner  and  form  aforesaid. 

Offences  against  the  Public  Peace- 

A ,  B. ,  on  the  day  of  ,  at  ,  with  two  or  more  persons, 

did  riotously  and  tumultuously  assemble  together  to  the  disturbance  of  the 
public  peace,  and  unlawfully,  feloniously,  and  with  force  did  demolish,  pull 
down,  or  destroy  (or  attempt  or  begin  to  demolish,  etc.),  a  certain  building  or 
erection  of  C.  D. 

Offences  against  the  Administration  of  Justice, 

A.  B.,  on  the  day  of  ,  at  ,  did  feloniously,  unlawfully, 

and  corruptly  take  or  receive  money  under  pretence  of  helping  CD.  to  a 
chattel  (or  money,  etc.)  that  is  to  say  a  horse  (or  five  dollars,  or  a  note,  or  a 
carriage),  which  had  been  stolen  (or  as  the  case  may  he),  the  said  A.  B.  not 
having  used  all  diie  diligence  to  cause  the  person  by  whom  the  said  goods 
were  so  stolen  to  be  brought  to  trial  for  the  same. 

Bigamy  or  Offences  against  the  Law  for  the  Celebration  of  Marriage. 

A.  B.,  on  the  day  of  ,  at  ,  being  then  married,  did 

feloniously  marry  C.  D.  during  the  lifetime  of  the  wife  of  the  said  A.B. —  (or 
not  being  duly  authorized  did  celebrate  (or  assist  in  the  celebration  of),  a 
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marriage  between  CD.  and  E.F., — or  being  duly  authorized  to  marry  did 
celebrate  marriage  between  C.  D.  and  E.  F.  before  proclamation  of  bauns 
according  to  law,  or  without  a  license  for  such  marriage  under  the  hand  and 
seal  of  the  Governor. 

Offences  relathtg  to  the  Army. 

A.  B. ,  not  being  an  enlisted  soldier,  on  the  day  of  ,  at 

did  persuade  {or  procure)  C.  D.,  a  soldier,  to  desert  the  Queen's  service  (oj- as 
the  case  may  be) . 

Offences  against  Public  Morals  and  Decency. 

A.  B.,  on  the  day  of  ,  at  ,  did  keep  a  common  gaming, 

bawdy,  or  disorderly  house  (or  rooms). 


INFORMATION   AGAIN.ST  AN  ACCESSOEY    AFTER  THE  FACT  TO  A  FELONY  WITH  THE 

PRINX'IPAL  (not  in  Statute,  Oke's  Form,  p.  487,  No.  2). 

Proceed  as  in  No.  1,  supra,  and  after  deso'ihhuf  tlie  offence  of  the  principal, 
state  thus: — And  that  C.  S.,  of,  etc.,  well  knowing  the  said  A.  B.  to  have 
committed  the  felony  aforesaid,  afterwards,  to  wit,  on  the 
day  of  instant,  at  the  of  aforesaid, 

feloniously  did  receive,  harbour,  and  maintain  the  said  A.  B. 

THE  LIKE  WITHOUT  THE  PRINCIPAL   OR   WHERE   THE    PRINCIPAL  UNKNOWN  (not 

in  Statute,  Oke's  Forms,  p.  487,  No.  3). 

Proceed  us  in  No.  1,  supra,  to  the  statement  of  the  offence,  then  thus : — That 
one  A.  B.,  of,  etc.,  (or  some  person  or  persons  whose  name  or  names  is  or 
are  unknown),  on  the  day  of  at  the 

of  etc. ,  feloniously  did  (describe  the  offence  of  the  pi-indpal), 

and  that  E.  S. ,  of  well  knowing  the  said  A.  B.  (or  person  un- 

known) to   have  committed  the  felony   aforesaid,  afterwards,  to   wit,    on 
the  day  of  at  the  of  afore- 

said, feloniously  did  receive,  harbour,  and  maintain  the  said  A.  B.  (or  person 
unknown). 

General  Form. 

Describe  the  offence  in  the  terms  in  vjhich  it  is  described  in  the 
lai'j,  or  state  such  facts  as  constitute  the  offence  intended  to  be 
charged,  and  if  the  offtnce  be  felony,  state  the  act  to  leave  been 
done  feloniously. 
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(B)     See  S9.  1,  17. 

WARKANT  TO  APPREHKND  A  I'KK.SON  CHAROED  WITH  AK  INDICTABLE  OFFENCE. 

Canada, 
Province  of 
District  (or  County, 
United  Counties,  or 
as  tlui  case  may  be,) 
of  J 

To  all  or  any  of   the  Constables  or  other  Peace  Officers   in  the  District   [or 
County,  United  Counties,  or  as  the  case  may  be, )  of  : 

Whereas  A.  B.,  of  (labourer),  hath  this  day  ,  been  charged 

upon  oath  before  the  undersigned,  (one)  of  Her  Majesty's  Justices  of  the 
Peace  in  and  for  the  said  District  (or  County,  United  Counties,  or  as  the  case 
may   be)  of  ,  for  that   he,  on  ,   at  ,  did  (c&c,  stating 

shortly  the  offence) ;  These  are  therefore  to  command  you,  in  Her  Majesty's 
name,  forthwith  to  apprehend  the  said  A.  B.,  and  to  bring  him  before  (me) 
or  some  other  of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the  said 
District  or  County,  United  Counties,  or   as  the  case  may  be,)  of  ,  to 

answer  unto  the  said  charge,  and  to  be  further  dealt  with  according  to  law. 

Given  under  (my)  Hand  and  Seal,  this  day  of  ,  at  , 

in  the  District  (Gouidy,  d-c. ,)  aforesaid. 

J.   S.       [l.   is.] 


(C)      See  ss.  2,  13. 

SUMMON-S  TO  A   PERSON  CHARGED   WITH  AN  INDICTABLE    OFFENCE. 

Canada,  ] 

District  (or  County, 
United  Counties,  or 
as  the  case  may  be,) 
of  J 

To  A.  B.  of  ,   (laboicrer)  : 

Whereas  you  have  this  day  been  charged  before  the  undersigned  (one)  of 
Her  Majesty's  Justices  of  the  Peace  in  and  for  the  said  District  (or  County, 
United  Counties,  or  as  the  case  may  be,)  of  for  that  you  on 

)  at  ,  (c&c,  stating  shortly  the  offence) ;    These   are  therefore   to 

command  you,  in  Her  Majesty's  name,  to  be  and  appear  before  (me)  on 

,  at  o'clock  in  the  (fore)  noon,  at  ,  or  before  such  other 

Justice  or  Justices  of  the  Peace  of  the  same   District  (or  County,  United 
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Counties,  as  the  case  may  be,)  of  ,  as  may  then  be  there  to  answer 

to  the  said  charge,  and  to  be  further  dealt  with  according  to  law.     Herein 
fail  not. 

Given  under  (my)  Hand   and  Seal,  this  day  of  ,  in  the 

year  of  Our  Lord  ,  at  ,  in  the  District  (or  County,  <£c.,) 

aforesaid. 

J.  S.     [l.  s.] 


(1)    DEPOSITION    OF    THE    CONSTABLE   OK   THE    SERVICE    OF    THE   SUMMONS   (not 

in  Statute,  Oke's  For.  No.  9.  p.  11). 

Canada,  ] 

Province  of  , 

District  (or  County,  ! 
United  Counties,  or  i 
as  the  case  may  be,)  \ 
of  J 

The  deposition  of  J.  N.  Constable  of  the  of  C,  in  the  said 

(county,)  taken  upon  oath  before  me  the  undersigned,  one  of  Her  Majesty's 
Justices  of  the  Peace  for  the  said  (county)  of  C,  at  N.,  in  the  same  (cotinty), 
this  day  of  38     ,  who  saith  that  he  served  A.  B., 

mentioned  in  the  annexed  {or  within)  summons,  with  a  duplicate  thereof,  on 
the  day  of  last  personally  (or  "  by  leaving  the  same 

with  N.  0.,  a  grown  person,  at  the  said  A.  B's  usual  or  last  place  of  abode 
at  N.,  in  the  county  S."). 

Before  me  J.  S. 

J.  N. 


(D  1)    See  ss.  2,  16. 

WARRANT   WHEN     THE    SUMMONS   IS   DISOBEYED. 


Canada,  ^| 

Province  of  , 

District  {or  County,  [ 
United  Counties,  or  i 
as  the  case  may  be,)  \ 
of  J 


To  all  or  any  of  the  Constables,  or  other  Peace  Officers  in  the  said  District 
{or  County,  United  Counties,  or  as  the  case  may  be,)  of  : 

Whereas  on  the  day  of  (instant  or  last  past)  A. 

B,  of  the  ,  was  charged   before  (me  or  ns,)  the  undersigned,  {or 
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nanu  (he  Magistrate  or  Magistrates,  or  as  the  case  may  be)  (one)  of  Her  Ma- 
jesty's Justices  of  the  Peace  in  and  for  the  said  District)  or  County,  United 
Counties,  a.s  the  case  may  be)  of  for  that  (cfcc. ,  as  in  the  Summons)  ; 

And  whereas  (I,  or  he,  the  said  Justice  of  the  Peace,  or  we  or  they,  the  said 
Justices  of  the  Peace)  did  then  issue  (my,  our,  his  or  their)  Summons  to  the 
said  A.  B.,  commanding  him,  in  Her  Majesty's  name,  to  be  and  appear  be- 
fore (me)  on  at  ,  o'clock  in  the  {fore)  noon, 
at  ,  or  before  such  other  Justice  or  Justices  of  the  Peace  as 
should  then  be  there,  to  answer  to  the  said  charge,  and  to  be  further  dealt 
with  according  to  law  ;  And  whereas  the  said  A.  B.  hath  neglected  to  be  or 
appear  at  the  time  and  place  appointed  in  and  by  the  said  Summons,  although 
t  hath  now  been  proved  to  (me)  upon  oath,  that  the  said  Summons  was  duly 
served  upon  the  said  A.  B.  ;  These  are  therefore  to  command  you  in  Her 
Majesty's  name  forthwith  to  apprehend  the  said  A.  B.,  and  to  bring  him  be- 
fore {me)  or  some  other  of  Her  Majesty's  Justices  of  the  Peace  in  and  for 
the  said  District  {or  County,  United  Counties,  or  as  the  case  may  fee,)  of 

,  to  answeff  the  said  charge,  and  to  be  further  dealt  with  accord- 
ing to  law. 

Given  under  {my)  Hand  and  Seal,  this  day  of  , 

in  the  year  of  Our  Lord  ,  at  ,  in  the  District  {or 

County,  &c.,)  of  aforesaid. 

J.  S.       [l.  s.] 


(D  2)     See  s.  3. 

WARRANT   TO   APPREHEND  A   PERSON  CHARGED   WITH   AN    INDICTABLE    OFFENCE 
COMMITTED  ON   THE   HIGH    SEAS  OR   ABROAD. 

For  offerees  committed  on  the  high  seas  the  wa/rrant  may  be  the  same  as  in 
ordinary  cases,  but  describing  the  offence  to  have  been  committed  ' '  on  the  high 
seas,  out  of  the  body  of  any  District  or  County  of  Canada  and  within  the 
jurisdiction  of  the  Admiralty  of  England." 

For  offences  committed  abroad,  for  which  parties  may  be  indicted  in  Canada, 
the  Warrant  also  may  be  the  same  as  in  ordinary  cases,  but  describing  the  offence 
to  have  been  committed  "  on  land  out  of  Canada,  to  wit  :  at  ,  in 

the  Kingdom  of  ,  or  at  ,  in  the  Island  of 

,  in  the  West  indies,  or  at  ,  in  the  East  Endies," 

or  as  the  case  may  be. 


1- 
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(E  1)     See  s.  12. 

INFORMATION   TO    OBTAIN    A   SEARCH    WARRANT. 

Canada, 
Province  of  , 

District  {or  County, 
United  Counties,  oi- 
as  the  case  may  he,)     \ 

Of  J 

The  information  of  A.  B.,  of  the  ,  of  ,  in 

the  said  District  {or  County,  dec.,)  {yeonmn),  taken  this 

day  of  ,  in  the  year  of  otir  Lord  ,  before 

me,  W.  S.,  Esquire,  one  of  Her  Majesty's  Justices  of  the  Peace,  in  and  for 
the  District  {or  County,  United  Counties,  or  as  the  case  may  be,)  of  , 

who  saith  that  on  the  day  of 

insert  the  description  oj  articles  stolen)  of  the  goods  and  chattels  of  Deponent, 
were  feloniously  stolen,  taken  and  carried  away,  from  and  out  of  the  (Dwell - 
hvg  Home,  dec.,)  of  this  Deponent,  at  the  {Toionship,  d-c,  aforesaid,  by  (some 
person  or  persons  unknown,  or  name  the  person,)  and  that  he  hath  just  and 
reasonable  cause  to  suspect,  and  doth  suspect  that  the  said  goods  and  chattels, 
or  some  part  of  them,  are  concealed  in  the  {Dwelling  Honse,  <&c.,  of  C.  D.) 
of  ,  in  the  said  District  {or  County)  (here  add  the  causes 

of  suspicion,  whatever  they  may  he ;)  Wherefore,  (he)  prays  that  a  Search  War- 
rant may  be  granted  to  him  to  search  {the  Dtcelling  House,  dc.,)  of  the  said 
C.  D.  as  aforesaid,  for  the  said  goods  and  chattels  so  feloniously  stolen,  taken 
and  carried  away  as  aforesaid. 

Sworn  (or  affirmed)  before  me  the  day  and  year  first  above  mentioned,  at 
in  the  said  District,  (or  County)  of 

W.  S., 

J.  r. 


(E  2)     See  s.  12. 

SEARCH    WARRANT. 

Canada,  j 

Province  of  , 

District  (or  County,       ' 

United  Counties  f 

oi- as  the  case  may  be,)  | 

of  J 

To  all  or  any  of  the  Constables,  or  other  Peace  Officers,   in  the  District  (or 

County,  United  Counties,  or  as  the  case  may  he),  of  : 

Whereas  A.  B.  of  the  ,  of  ,  in 

the  said  District  (or  County,  d-c.,)  hath  this  day  made  oath  before  me,  the 
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vuidersigned,  one  of  Her  Majesty's  Justices  of  the  Peace,  in  and  for  the  said 
District  (or  County,  United  Counties,  or  as  the  case  may  be,)  of  , 

that  on  the  day  of  ,  {copy  information  as  far 

as  place  of  supposed  concealment)  ;  These  are  therefore  in  the  name  of  our 
Sovereign  Lady  the  Queen,  to  authorize  and  require  you,  and  each  and  every 
of  you,  witli  necessary  and  proper  assistance,  to  enter  in  the  day  time  into 
the  said  (Dwelling  House,  d-c.,)  of  the  said,  d:c.,  and  there  diligently  search 
for  the  said  goods  and  chattels,  and  if  the  same,  or  any  part  thereof,  shall  be 
found  upon  such  search,  that  you  bring  the  goods  so  found,  and  also  the  body 
of  the  said  C.  D.  before  me,  or  some  other  Justice  of  the  Peace,  in  and  for 
the  said  District  (or  County,  United  Counties,  or  as  the  case  may  he)  of 
,  to  be  disposed  of  and  dealt  with  according  to  law. 

Given  under  my  Hand  and  Seal,  at  ,  in  the  said  District 

(or  County,  cOc.,)  this  day  of  ,  in  the  year  of 

our  Lord,  one  thousand  eight  hundred  and 

W.  S., 
J.  P. 
(Seal. ) 


(F)     See  s.  4. 

CERTIFICATE   OF   INDICTMENT    BEING    FOUND. 

I  hereby  certify  that  a  Court  of  (Oyer  and  Terminer,  or  General  Gaol  De- 
livery, or  General  Sessions  of  the  Peace)  holden  in  and  for  the  District  (or 
County,  United  Counties,  or  as  the  case  may  be,)  of  ,  at 

,  in  the  said  District,  (County,  (&c.,)  on  , 

a  Bill  of  Indictment  was  found  by  the  Grand  Jury  against  A.  B.,  therein  de- 
scribed as  A.  B.,  late  of  (labourer)  for  that  he  (djc.  stating 
shortly  the  offence,)  and  that  the  said  A.  B.  hath  not  appeared  or  pleaded  to 
the  said  indictment. 

Dated  this  ,  day  of  ,  one  thousand  eight  hundred 

and 

Z.  X., 

Clerk  of  the  Crown,  or  Deputy  Clerk  of  the  Crown  for  the  District  (or 
County,  United  Counties,  or  as  the  case  may  be), 

or 

Clerk  of  the  Peace  of  and  for  the  said  District  (or  County,  United  Counties 
or  as  the  case  may  be). 
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(G)  See  s.  4. 

WARRA^^T    TO    APPREHEND   A   PERSON   INDICTED. 


1^ 


Canada,  ") 

Proviiice  of 

District  (or  County, 

United  Counties,  or 

as  the  case  may  be)  \ 

of  J 

To  aU  or  any  of  the  Constables,  or  other  Peace  Officers,  in  the  said  District 
{or  County,  United  Counties,  as  the  case  may  be)  of  : 

^Tiereas  it  hath  been  duly  certified  by  J.  D.,  Clerk  of  the  Crown  of  {name 
the  Court)  (or  E.  G.  Deputy  Clerk  of  the  Crown,  or  Clerk  of  the  Peace,  as  the 
case  may  be)  in  and  for  the  District  (or  County,  United  Counties,  or  a^  the  case 
may  be)  of  that  (etc.,  stating  the  certificate)  ;  These  are  therefore  to 

command  you  in  Her  Majesty's  name  forthwith  to  apprehend  the  said  A.  B., 
and  to  bring  him  before  (me),  or  some  other  Justice  or  Justices  of  the  Peace 
in  and  for  the  said  District  (or  County,  United  Counties,  or  as  the  case  may 
be),  to  be  dealt  with  according  to  law. 

Given  under  my  Hand  and  Seal,  this  day  of  ,  in  the  year 

of  our  Lord  ,  at  ,  in  the  District  (or  County,  d-c,  aforesaid. 

J.S.    [L.S.] 


(2)    DEPOSITION    THAT   THE    PERSON    APPREHENDED    IS    THE    .SAME    WHO    IS 

INDICTED  (not  in  Statute,  Okes  For.  p.  491). 
Canada,  "] 

Province  of  | 

District  (or  County, 
United  Counties,  or 
as  the  case  may  be), 
of  J 

The  deposition  of  J.  N.,  of  the  of  ,  in  (Co^mty)  of 

constable,  taken  upon  oath  before  me,  the  undersigned,  one  of  Her  Majesty's 
Justices  of  the  Peace  for  the  said  (County)  of  ,  in  the  same  (County) 

this  day  of  ,  A.  D.  18         : 

Who  saith,  I  weU  know  A.  B.,  of  &c.,  described  in  the  certificate  of  J.  D. , 
Clerk  of  the  Crown  of  (or  Clerk  of  the  Peace  of,  as  the  case  may  be), 

now  produced  by  me  ;  that  I  never  heard  mention  of  any  other  person  Jf  the 
same  name  as  the  said  A.  B.,  Uvmg  at  or  near  the  of  *  (or  as 
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the  case  may  be)  ;  that  A.  B. ,  apprehended  (by  me)  and  now  here  present,  is 
the  same  person  who  is  charged  in  the  indictment  referred  to  in  the  said  cer- 
tificate. 

Taken  and  sworn  before  me,  the  \ 
day  and  year  and  at  the  place  above  >  J.  N. 

mentioned.  .' 

J.  S. 


(H)  See  s.  5. 

WAERANT   OF   COMMITMENT   OF   A   PERSON    INDICTED. 

Canada, 
Province  of 

District  (or  County, 
United  Counties,  or  i 
as  the  case  may  be)  \ 
of  J 

To  all  or  any  of  the  Constables,  or  other  Peace  Officers  in  the  said  District 
(or  County,  <i;c.,)  of  ,  and  the  Keeper  of  the  Common  Gaol, 

at  ,  in  the  said  District  (or  County,  United  Counties,  m-  as  the  case 

may  be)  of  : 

Whereas  by  a  Warrant  under  the  Hand  and  Seal  of  (one)  of  Her 

Majesty's  Justices  of  the  Peace  in  and  for  the  said  District  (or  County,  United 
Counties,  or  as  the  case  may  be)  of  under        Hand  and  Seal  , 

dated  ,  after  reciting  that  it  had  been  certified  by  J.  D.  ('etc. ,  as  in 

the  certificate),  (  )  the  said  Justice  of  the  Peace  commanded  all  or  any  of 

the  Constables,  in  Her  Majesty's  name,  forthwith  to  apprehend  the  said  A.  B. 
and  to  bring  him  before  (him)  the  said  Justice  of  the  Peace  in  and  for  the 
said  District  (or  County,  United  Counties  or  as  the  case  may  be),  of  or 

before  some  other  Justice  or  Justices  in  and  for  the  said  District  (or  County, 
United  County  (or  as  the  case  may  be),  to  be  dealt  with  according  to  law  ;  And 
whereas  the  said  A.  B. ,  hath  been  apprehended  under  and  by  virtue  of  the  said 
Warrant,  and  being  now  brought  before  (me)  it  is  hereupon  duly  proved  tO' 
(me)  upon  oath  that  the  said  A.  B. ,  is  the  same  person  who  is  named  and 
charged  by  ,  in  the  said  indictment  ;  These  are  therefore  to  command 

you  the  said  Constables  and  Peace  Officers,  or  any  of  you,  in  Her  Majesty's- 
name,  forthwith  to  take  and  convey  the  said  A.  B.,  to  the  said  Common  Gaol 
at  ,  in  the  said  District  (or  County,  United  Counties,  or  as  the  case 

may  be),  of  ,  and  there  to  deliver  him  to  the  Keeper  thereof,  together 

with  this  Precept ;  and  (I)  hereby  command  you  the  said  Keeper  to  receive 
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the  said  A.  B. ,  into  your  custody  in  the  said  Gaol,  and  him  there  safely  to 
keep  until  he  shall  thence  be  delivered  by  due  course  of  law. 

Given  under  (ray)  Hand  and  Seal,  this  day  of  ,  in  the  year 

of  Our  Lord  ,  at  ,  in  the  District  (or  County,  <i;c.,)  afore- 

said. 

J.S.    [L.S.] 


(3)   DEPOSITION   THAT   THE   PERSON   INDICTED  IS  THE  SAME  WHO  IS   IN   CUSTODY 

FOR  soJiE  OTHER  OFFENCE.  (Not  in  Statute,  Oke's  For.  p.  492.) 

Proceed  as  in  the  form  No.  2  to  the  asterisk,*  then  thus  : — that  A.  B.,  now 
confined  in  the  (common  gaol)  at  ,  in  the  (county)  of  ,  is 

the  same  person  who  is  indicted  and  referred  to  in  the  said  certificate. 


(1)  See  8.  6. 

WARRANT   TO    DETAIN   A    PERSON   INDICTED   WHO   IS   ALREADY    IN   CUSTODY   FOR 

ANOTHER   OFFENCE. 

Canada,  i 

Province  of 

District  [or  County, 
United  Counties,  or 


y 


as  the  case  may  he) 
of  ■        i 

To  the  Keeper  of  the  Common  Gaol  at  ,  in  the  said  District  (or 

County,  United  Counties,  or  as  the  case  may  he),  of 

Whereas  it  hath  been  duly  certified  by  J.  D.,  Clerk  of  the  Crown  of  (name 
the  Court)  or  Deputy  Clerk  of  the  Crown,  or  Clerk  of  the  Peace  of  and  for  the 
District  (or  County,  United  Counties,  or  as  the  case  may  be),  of  that 

d-c,  stating  the  Certificate);  And  whereas  (I am)  informed  that  the  said  A.  B., 
is  in  your  custody  in  the  said  Common  Gaol  at  aforesaid,  charged 

with  some  offence,  or  other  matter  ;  and  it  being  now  duly  proved  upon  oath 
before  (me)  that  the  said  A.  B. ,  so  indicted  as  aforesaid,  and  the  said  A.  B. , 
in  your  custody  as  aforesaid,  are  one  and  the  same  person ;  These  are  there- 
fore to  command  you,  in  Her  Majesty's  name,  to  detain  the  said  A.  B.,  in 
3'our  custody  in  the  Common  Gaol  aforesaid,  until  by  Her  Majesty's  Writ  of 
ilaheas  Corpus,  he  shall  be  removed  therefrom  for  the  purpose  of  being  tried 
upon  the  said  indictment,  or  until  he  shall  otherwise  be  removed  or  discharged 
out  of  your  custody  by  due  course  of  law. 

Given  under  (my)  Hand  and  Seal,  this  day  of  ,  in  the  year 

of  Our  Lord  ,  at  ,  in  the  District  (or  County,  etc.)  aforesaid. 

J.   S.  [L.S.] 
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(K)  Sec  s.  23. 

ENDORSEMENT   IN    BACKING    A    WARRANT, 

Canada,  ") 

ProAince  of  , 

District  {or  County,  [ 
United  Counties  or  i 
an  the  case  may  be)  \ 
of  '         J 

Whereas  good  proof  upon  oatlx  hath  this  day  been  made  before  me,  one  of 
Her  Majesty's  Justices  of  the  Peace  in  and  for  the  said  District  {or  County, 
United   Counties,  or  as  the  case  may  he)  of  that 

the  name  of  J.  S. ,  to  the  within  Warrant  subscribed,  is  of  the  hand- 
wi-iting  of  the  Justice  of  the  Peace  within  mentioned ;  I  do  therefore  hereby 
authorize  W.'T.  who  bringeth  to  me  this  Warrant  and  all  other  persons  to 
whom  this  W^arrant  was  originally  du'ected,  or  by  whom  it  may  be  lawfully 
executed,  and  also  all  Constables  and  other  Peace  Officers  of  the  said  District 
{or  County,  United  Counties,  or  as  the  case  may  he)  of  ,  to  exe- 

cute the  same  within  the  said  last-mentioned  District  {or  County,  United 
Counties,  or  as  the  case  may  he). 

Given  under  my  Hand,  this  day  of  .  in  the  year  of  Our 

Lord  ,  at  ,  in  the  District  {or  County,  etc.)  aforesaid. 

J.  L. 


(4)    DEPOSITION   THAT    A   PERSON   IS   A  MATERIAL   WITNESS. 

(Not  in  Statute.     Oke's  For.  p.  14.) 

Canada,  i 

Province  of  , 

District  (or  County, 
United  Counties,  or  i 
as  the  case  may  he),  \ 
of  ^         J 

The  deposition  of  J.  N.,  of  the  of  C,  in  the  said  County  {farmer), 

taken  on  oath  before  me  the  undersigned,  one  of  Her  Majesty's  Justices  of 
the  Peace  in  and  for  the  said  County  of  C,  at  N.,  in  the  said  County,  this 
day  of  )  18     ,  who  saith  that  E.  F. ,  of  the  of  C  afore- 

said {grocer),  is  likely  to  give  material  evidence  on  behalf  of  the  prosecution, 
in  this  behalf,  touching  the  matter  of  the  annexed  (or  "  within")  information 
{or  "  complaint  ")  :  And  that  this  deponent  verily  believes  that  the  said  E.  F. 
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will  not  appear  volimtarily  for  the  purpose  of  being  examined  as  a  witness  (oi- 
if  a  ivarrant  be  granted  in  the  first  instance,  "  without  being  compelled  so  to 
do)." 

Before  me,  J.  S.  J.  2f . 


y 


(L  I)     See  a.  25. 

SUMMONS   TO   A    WITIi 

Canada,  ) 

Province  of  ,  I 

District  {or  County, 

United  Counties  {or 

as  the  case  may  be    \ 

of  J 

To  E.  F.,  of  ,  {labourer)  : 

Whereas  information  hath  been  laid  before  the  undersigned,  one  of  Her 
Majesty's  Justices  of  the  Peace  in  and  for  the  said  District  (or  County,  United 
Counties,  or  a^  the  case  may  be\  of  ,  that  A.B.  (<C-c.,  as  in  the  Summom 

or  Warrant  ayainst  the  accused),  and  it  hath  been  made  to  appear  to  me  upon 
octf/i.,. that  you  are  likely  to  give  material  evidence  for  {prosecution)  ;  These 
are  therefore  to  require  you  to  be  and  to  appear  before  me  on  next, 

at  o'clock  in  the  {fore)  noon,  at  ,  or  before  such  other  Justice 

or  Justices  of  the  Peace  of  the  same  District  {or  County,  [Jnited  Counties,  or 
as  the  case  may  be),  of  ,  as  may  then  be  there,  to  testify  what  you  shall 

know  concerning  the  said  charge  so  made  against  the  said  A.  B.  as  aforesaid. 
Herein  fail  not. 

Given  under  my  Hand  and  Seal,  this  day  of  ,  in  the  year 

of  Our  Lord  ,  at  ,  in  the  District  {or  County,  d-c.)  aforesaid. 

J.   S.       [L.S.] 

(L  2)     ^ee  s.  26. 

WARRANT   WHEN   A   WITNESS   HAS   NOT   OBEYED    THE   SUMMONS. 

Canada,  ^ 

Province  of  , 

District  {or  County, 

United  Counties,  or 

as  the  case  may  be),  \ 

of  J 

To  all  or  any  of  the  Constables  or  other  Peace  Officers,  in  the  said  District  {or 

County,  United  Counties,  or  as  the  case  rruiy  be)  of 

Whereas  information  having  been  laid  before  ,  (one)  of  Her  Majesty's 


!^ 
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Justices  of  the  Peace  in  and  for  the  said  District  (or  County,  &c. )  of  , 

that  A. B.  (d-c,  as  in  the  Summons) ;  And  it  having  been  made  to  appear  to 
(me)  upon  oath  that  E.  F. ,  of  ,  (labourer),  was  likely  to  give  material 

evidence  for  the  prosecution,  (I)  did  duly  issue  (my)  summons  to  the  said 
E.  F. ,  requiring  him  to  be  and  to  appear  before  (me)  on  ,  at  , 

or  before  such  other  Justice  or  Justices  of  the  Peace  for  the  same  District  (or 
County,  United  Counties,  or  as  the  case  may  be),  as  might  then  be  there,  to 
testify  what  he  should  know  respecting  the  said  charge  so  made  against  the 
said  A.  B.  as  aforesaid  ;  And  whereas  proof  has  this  day  been  made  upon 
oath  before  (me)  of  such  summons  having  been  duly  served  upon  the  said 
E.  F.  ;  and  whereas  the  said  E.  F,  hath  neglected  to  appear  at  the  time  and 
place  appointed  by  the  said  Summons,  and  no  just  excuse  has  been  oflered 
for  such  neglect ;  these  are  therefore  to  command  you  to  bring  and  have  the 
said  E.  F.  before  (me)  on  ,  at  o'clock  in  the  (fore)  noon,  at 

,  or  before  such  other  Justice  or  Justices  for  the  same  District  (or 
County,  United  Counties,  or  as  the  case  may  be),  as  may  then  be  there,  to 
testify  what  he  shall  know  concerning  the  said  charge  so  made  against  the 
said  A.  B.  as  aforesaid. 

Given  under  (my)  Hand  and  Seal,  this  day  of  ,  in  the  year 

of  Our  Lord  ,  at  ,  in  the  District  (or  County,  tCc. ),  aforesaid. 

J.   S.    [L.S.] 


(L  3)     See  s.  27. 

WARRANT    FOR   A   WITNESS    IN   THE    FIRST   INSTANCE. 


Canada,  "| 

Province  of  ,  I 

District  {or  County,  [ 
United  Counties,  or 
as  the  case  may  be,) 
of 


To  all  or  any  of  the  Constables,  or  other  Peace  Officers  in  the   said  District 
(or  County,  United  Counties,  or  as  the  case  may  be,)  of 

Whereas  information  has  been  laid  before  the  undersigned,  (one)  of  Her 
Majesty's  Justices  of  the  Peace,  in  and  for  the  said  District  (or  County, 
United  Counties,  or  as  the  case  may  be,)  of  that  (dx.,  as  in  the  sum- 

mons) ;  and  it  having  been  made  to  appear  to  (me)  upon  oath,  that  E.  F.  of 
,  (labourer),  is  likely  to  give  material  evidence  for  the  pro- 
secution, and  that  it  is  probable  that  the  said  E.  F.  will  not  attend  to  give 
evidence  unless  compelled  to  do  so  :  These  are  therefore  to  command  you  to 
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to  bring  and  have  the  said  E.  F.  before  (me)  on  at  o'clock 

in  the  (fore)  noon,  at  ,  or  before  such  other  Justice  or  Justices 

of  the  Peace  for  the  same  District  (or  County,  United  Counties,  ar  as  the  case 
may  he,)  as  may  then  be  there,  to  testify  what  he  shall  know  concerning  the 
said  charge  so  made  against  the  said  A.  B.  as  aforesaid. 

Given  under  my  Hand  and  Seal,  this  day  of  in  the 

year  of  Our  Lord  ,  at  in  the  District  (or  County,  dc.,) 

aforesaid. 

J.  S.     [l.  s.] 


(L  4)    See  s.  28. 

WAKEANT   OF    COfMITMEKT    OF    A    WITNESS    FOR    REFUSING    TO   BE   SWORN,    OR 
TO   GIVE    EVIDENCE. 

Canada,  "] 

Province  of 

District  (or  County,  [_ 
United  Counties,  or  j 
as  the  case  may  be)  \ 
of  '         J 

To  all  or  any  of  the  Constables,  or  other  Peace  Officers,  in  the  District  (or 
County,  United  Counties,  or  as  the  case  may  be)  of  ,  and  to  the 

Keeper  of  the  Common  Gaol  at  ,  in  the  said  District  (or  County? 

United  Counties,  or  as  the  case  may  be]  of  : 

Whereas  A.  B.  was  lately  charged  before  [o)ie]  of  Her 

Majesty's  Justices  of  the  Peace  in  and  for  the  said  District  [or  County, 
United  Counties,  or  as  the  case  may  be]  of  for  that  [d-c,  as  in  the 

Svmmons]  ;  And  it  having  been  made  to  appear  to  [me]  upon  oath  that  E.  F. 
of  was  likely  to  give  material  evidence  for  the  prosecution, 

[J]  duly  issued  [my]  Summons  to  the  said  E.  F.  requiring  him  to  be  and 
appear  before  me  on  ,  at  ,  or  before  such  other  Jus- 

tice or  Justices  of  the  Peace  for  the  same  District  [or  County,  United  Coun- 
ties, or  as  the  case  may  he]  as  should  then  be  there,  to  testify  what  he  should 
know  concerning  the  said  charge  so  made  against  the  said  A.  B.  as  aforesaid  ; 
and  the  said  E.  F.  now  appearing  before  [me]  [or  being  brought  before  [me] 
by  virtue  of  a  Warrant  in  that  behalf  to  testify  as  aforesaid,]  and  being  re- 
quired to  make  oath  or  affirmation  as  a  witness  in  that  behalf,  hath  now 
refused  so  to  do,  [or  being  duly  sworn  as  a  witness  doth  now  refuse  to  answer 
certain  questions  concerning  the  premises  which  are  now  here  put  to  him, 
and  more  particularly  the  following]  without  offering  any  just 

excuse  for  such  refusal  ;  These  are  therefore  to  command  you,  the  said  Con- 
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stables,  Peace  Officers,  or  any  one  of  yon,  to  take  the  said  E.  F.  and  him 
safely  convey  to  the  Common  Gaol  at  ,   in  the  District  (or 

Connty,  &c.,]  aforesaid,  and  there  to  deliver  him  to  the  Keeper  thereof,  to- 
gether with  this  Precept ;  And  [J]  do  hereby  command  you,  the  said  Keeper 
oi  the  said  Common  Gaol  to  receive  the  said  E,  F.  into  your  custody  in  the 
said  Common  Gaol,  and  him  there  safely  keep  for  the  space  of  days, 

for  his  said  contempt,  unless  he  shall  in  the  meantime  consent  to  be  examined, 
and  to  answer  concerning  the  premises  ;  and  for  your  so  doing,  this  shall  be 
your  sufficient  Warrant. 

Given  under  [my]  Hand  and  Seal,  this  day  of  in 

the  year  of  Our  Lord  ,  at  in  the  District  [County,  d-e.,] 

aforesaid. 

J.S.  [l.s.] 


(5)  WARRANT   OF   COMMirMENT   OP   A  WITNESS   FOR   REFUSING   TO   BE   SWORN  OR 
TO   GIVE    EVIDENCE    WHO   ATTENDS    WITHOUT   A   SUMMONS.      (Not  in  Statllte, 

Oke's  For.  p.  400.) 

Canada,  ~1 

Province  of  ,  I 

District  (or  County,  I 
United  Counties,  or 
as   the  case  may  be,) 
of 

To  all  or  any  of  the  Constables,  or  other  Peace  Officers,  in  the  District  (or  Count  j% 
United  Counties,  or  as  the  case  rruiy  be,)  of  and  to  the 

Keeper  of  the  Common  Gaol  at  ,  in  the  said  District  {or  County, 

United  Counties,  or  as  the  case  may  be)  of 

Whereas  A.  B.  was  this  day  brought  before  me,  the  undersigned,  (one)  of 
Her  Majesty's  Justices  of  the  Peace  in  and  for  the  said  (County)  of  , 

for  that  he  the  said  A.B.  on  &c. ,  at  &c. ,  (here  state  the  charge  as  in  the  Summons, 
Warrant  or  caption  of  the  depositions)  ;  And  whereas  one  E.  F.  of  &c.,  here 
in  the  presence  of  the  said  A.B.  now  under  examination  before  me  the  said 
Justice  on  the  charge  aforesaid,  now  voluntarily  appears  as  a  witness  for  the 
prosecution  in  that  behalf,  and  the  said  E.F.  appearing  to  me,  upon  oath, 
likely  to  give  material  evidence  for  the  prosecution,  but  being  required  to 
make  oath  or  affirmation  as  a  witness  in  that  behalf,  hath  now  refused  so  to 
do,  (or  being  duly  sworn  as  a  witness,  doth  now  refuse  to  answer  certain 
questions  concerning  the  premises,  which  are  here  put  to  him,)  without  ofler- 
ing  any  just  cause  for  such  his  refusal  :  These  are  therefore  to  command  you 
the  said  Constable  to  take  the  said  E.  F. ,  and  him  safely  convey  to  the  {Com- 
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mon  Gaol)  at  ,  in  the  (County)  aforesaid,  and  there  deliver  him 

to  the  sail  Keeper  thereof  with  this  precept,  and  1  do  hereby  command  you 
the  said  Keeper  of  the  said  (Common  Gaol)  to  receive  the  said  E.  F.  into 
your  custody  in  the  said  {Common  Gaol),  and  him  there  safely  keep  for 
the  space  of  days  for  his  said  contempt,  unless  he  shall  in 

the  meantime  consent  to  be  examined  and  to  answer  concerning  the  premises  ; 
and  for  your  so  doing  this  shall  be  your  sufficient  Warrant. 


Given  under  my  Hand  and  Seal,  this 
in  the  year  of  our  Lord 
( Coitnty)  aforesaid. 


day  of 


at 


in  the 


J.  S.     [l.  s.] 


(M)     See  s.  29. 

DEPOSITIONS   OF   WITNESSES. 

Canada,  1 

Province  of 

District  [or  County, 
United  Counties,  w 
as  the  case  may  be,] 
of 

The  examination  of  C .  W.  of  ,  [farmer],  and  E.  F.  of 

[labourer],  taken  on  [oa<7i]  this  day  of  ,  in  the  year 

of  Our  Lord  ,  at  ,  in  the  District  [or  County,  <fec. , 

or  as  the  case  maj/  be)  aforesaid,  before  the  undersigned,  [one]  of  Her  Majes- 
ty's Justices  of  the  Peace  for  the  said  District  [or  County,  United  Counties, 
0/  as  the  case  may  be,]  in  the  presence  and  hearing  of  A.  B.  who  is  charged 
this  day  before  [me]  for  that  he  the  said  A.  B.  at  * 

[(be. ,  describe  the  offence  as  in  a  Warrant  of  Commitment.] 

This  Deponent.  C.  D. ,  upon  his  [oa</i]  saith  as  follows  :  [d-c. ,  stating  the  de- 
position of  the  witness  as  nearly  as  possible  in  the  words  he  ^ises.  When  his  de- 
position is  completed,  let  him  sign  it.] 

And  this  Deponent,  E.  F.  upon  his  [oath]  saith  as  follows  :  [cfcc] 

The  above  depositions  of  C.  D.  and  E.  F.  were  taken  and  [sworn]  before 
me,  at  ,  on  the  day  and  year  first  above  mentioned. 

J.  S. 


(6)   DEPOSITIONS   OF   THE    WITNESSES   ON  THE   REMAND   DAY.    (Not    in  Statute. ) 

This  vnll  be  on  the  like  caption  as  the  preceding,  but  instead  of  repeating  the 
offence  say  from  the  asterisk  :  with  the  felony  (oi-  misdemeanor)  before  men- 
tioned. 
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The  jurat  will  be  as  follows: — The  above  depositions  of  F.G.,  &c. ,  were 
taken  and  sworn  before  me  at  ,  on  the 

day  of  18     ,  the  depositions  of  CD.,  and  E.F.,  taken  on 

tlie  day  of  18     ,  (and  the  depositions  of 

C.  H.  and  L.  M.  taken  on  the  day  of  18     ,) 

being  at  the  same  time  severally  read  over  and  resworn  in  the  presence  and 
hearing  of  the  before-named  prisoner. 

J.  S. 

Where  th",  sami  justice  hears  the  further  evident  on  [the  remand  day,  there 
iovdd  be  no  necessity  for  the  former  depositions  to  be  re-sworn,  and  consequently 
no  allusion  to  it  in  the  jurat. 

If  on  the  remand  day  there  is  a  committal  for  trial  by  another  justice  without 
any  additional  evidence,  place  the  following  jurat  :  "The  foregoing  deposi- 
tions of  CD.  and  E.F.  taken  on  &c.  (and  the  depositions  of  F.G.,  &c.,  taken 
on  &c. , )  were  severally  read  over  and  re-sworn  before  me  atj  , 

on  the  day  of  18     ,  in  the  presence  and  hearing 

of  the  before-named  prisoner. 

J.  L. 


(N)     See  s.  31. 

STATEMENT  OF  THE  ACCUSED. 

Canada,  1 

Province  of  , 

District  (or  County, 

United  Counties,  or  i 

as  the   case  may  be,)  \ 

of  J 

A.  B.  stands  charged  before  the  undersigned,  (one)  of  Her  Majesty's  Jus- 
tices of  the  Peace,  in  and  for  the  District  (or  County,  United  Counties,  or  as 
the  case  may  be)  aforesaid,  this  day  of  ,  in 

the  year  of  our  Lord  ,  for  that  the  said  A.  B. ,  on  , 

at  ,  cfcc. ,  (as  in  the  captions  of  the  depositions ;)  And  the  said 

charge  being  read  to  the  said  A.  B. ,  and  the  witnesses  for  the  prosecution,  C 
D.  and  E  F. ,  being  severally  examined  in  his  presence,  the  said  A.  B.  is 
now  addressed  by  me  as  follows  :  ' '  Having  heard  the  evidence,  do  you  wish 
' '  to  say  anything  in  answer  to  the  charge  ?  You  are  not  obliged  to  say  any- 
"  thing,  unless  you  desire  to  do  so  ;  but  whatever  you  say  will  be  taken  down 
"  in  writing,  and  may  be  given  in  evidence  against  you  at  your  trial."  Where- 
upon the  said  A.  B.  saith  as  follows  :  (Here  state  whatever  the  prisoner  may 
say,  and  in  his  very  words  as  nearly  as  jjossible.     Get  him  to  sign  it  if  he  ivill.) 

A.  B. 

Taken  before  me,  at  ,  the  day  and  year  first  above  mentioned. 

J.  S. 
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(7)   MEMORAXDUM   TO   BE    WniTTEJf    ON    DOCUMENTS     PRODUCED   IN    EVIDENCE. 

(Not  in  Statute.     Oke's  For.  p.  .502.  No.  44. ) 

This  is  the  plan  (or  as  the  case  raay  be)  produced  to  me,  the  undersigned, 
(o?i€)  of  Her  Majesty's  Justices  of  the  Peace  for  the  (County)  of  , 

on  the  examination  of  A.  B.,  charged  with  arson,  (forgery,  &c.,)  and  referred 
to  in  the  examination  of  C.  D.  touching  the  said  charge,  taken  before  me 
this  day  of  18     . 

J.  S. 


(O  1)  See  s.  36. 

RECOGNIZANCE   TO   PRO.SECUTE   OR   GIVE    EVIDEN:'E. 

Canada, 
Province  of  , 

District  (or  County, 
United  Coimties,  or 
as  the  case  may  be,) 
of  J 

Be  it  remembered,  That  on  the  day  of  , 

in  the  year  of  our  Lord  ,  C.  D.  of  ,  in  the 

of  ,  in  t\ie  (Township)  of  ,  in  the 

said  District  Co/-  County,  d-c.,)  of  ,  {farmer),  personally  came 

before  me,  one  of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the  said 
District  {or  County,  United  Counties,  or  as  the  case  may  be),  of  , 

and  acknowledge  liimself  to  owe  to  Our  Sovereign  Lady  the  Queen,  Her 
Heirs  and  Successors,  the  sum  of  of  good  and  lawful  current 

money  of  Canada,  to  be  made  and  levied  of  his  goods  and  chattels,  lands  and 
tenements,  to  the  use  of  our  said  Sovereign  Lady  the  Queen,  Her  Heirs  and 
Successors,  if  the  said  C.  D.  shall  fail  in  the  condition  endorsed. 

Taken  and  acknowledged  the  day  and  year  first  above  mentioned,  at, 
before  me. 

J.  S. 


CONDITION   TO   PROSECUTE. 


The  condition  of  the  within  {or  above)  written  recognizance  is  such  that 
whereas  one  A.  B.  was  this  day  charged  before  me,  J.  S.,  Justice  of  the  Peace 
within  mentioned,  for  that  {d-c. ,  as  in  the  caption  of  the  depositions) ;  if  there- 
fore, he  the  said  C.  D.  shall  appear  at  the  next  Court  of  Oyer  and  Terminer 
or  General  Gaol  Delivery,  {or  at  the  next  Court  of  General  or  Quarter  Sessions 
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of  the  Peace),  to  be  holden  in  and  for  the  District  (or  County,  United  Coun- 
ties, or  as  the  case  may  be)  of  *  ,  and  there  prefer  or  cause  to 
be  preferred  a  Bill  of  Indictment  for  the  oflfence  aforesaid,  against  the  said  A. 
B.  and  there  also  duly  prosecute  such  indictment,  then  the  said  Recognizance 

to  be  void  or  else  to  stand  in  full  force  and  virtue. 

t 

i 

CONDITION   TO   PROSECUTE   AND   GIVE   EVIDENCE. 

(Same  as  the  last  form,  to  the  asterisk*  and  then  thus  : ) — "  And  there  prefer 
' '  or  cause  to  be  preferred  a  Bill  of  Indictment  against  the  said  A.  B.  for  the 
' '  offence  aforesaid,  and  duly  prosecute  such  Indictment,  and  give  evidence 
' '  thereon,  as  well  to  the  Jurors  who  shall  then  enquire  into  the  said  offence, 
"  as  also  to  them  who  shall  pass  iipon  the  trial  of  the  said  A.  B. ,  then  the 
"  said  Recognizance  to  be  void,  or  else  to  stand  in  full  force  and  virtue." 

CONDITION   TO   GIVE   EVIDENCE. 

(Same  as  the  last  form  but  oioe,  to  the  asterisk,*  and  then  thus  :) — "  And  there 
"  give  such  evidence  as  he  knoweth  upon  a  Bill  of  Indictment  to  be  then  and 
"  there  preferred  against  the  said  A.  B.  for  the  offence  aforesaid,  as  well  to 
"  the  Jurors  who  shall  there  enquire  of  the  said  offence,  as  also  to  the  Jurors 
"  who  shall  pass  upon  the  trial  of  the  said  A.  B.  if  the  said  Bill  shall  be  found 
"  a  True  Bill,  then  the  said  Recognizance  to  be  void,  otherwise  to  remain  in 
"  full  force  and  virtue." 


(O  2)     See  s.  37. 

NOTICE   OF   THE   SAID   RECOGNIZANCE   TO   BE     GIVEN    TO   THE   PROSECUTOR  AND 

HIS  WITNESSES. 

Canada,  "1 
Province  of                  , 
District  (or  County, 

United  Counties,  or  [ 

as  the  case  may  be,}  \ 

of  J 

Take  notice  that  you  C.  D.  of  ,  are  bound  in  the  sum  of 

to  appear  at  the  next  Court  of  Oyer  and  Terminer  and 
General  Gaol  Delivery,  (or  at  the  next  Court  of  General  Quarter  Sessions  of 
the  Peace,  in  and  for  the  ^District  or  _Coimty,  United  Counties,  or  as  the  case 
may  be)  of  to  be  holden  at  ,  in  the 

said  District  (County,  cfic.,)  and  then  and  there  (prosecute  and)  give  evidence 
against  A.  B. ,  and  unless  you  then  appear  there,  (prosecute  ami)  give  evidence 
6 
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accordingly,  the  Recognizance  entered  into  by  you  will  be  forthwith  levied 
on  you. 

Dated  this  day  of  one  thousand 

eight  hundred  and 

J.  S. 


THE  LIKE    WITH    VARIATION    WHEN   THERE   IS    A    .SURETY    FOR   A  WITNESS.    (Not 

in  Statute.     Oke's  For.  p.  501.) 

Take  notice,  that  you  CD.  of  «&c.,  are  bound  in  the  sum  of 

pounds  to  appear  {or  for  the  appearance  of  L.  M. ,  of  &c. , 
a  minor  or  the  wife  of  J.  M.  of  &c.,  as  the  case  may  be)  at  the  next  Court  of 
General  Quarter  Sessions  of  the  Peace  {or  Oyer  and  Terminer  and  General 
Gaol  Delivery)  in  and  for  the  said  {County)  of  ,  and 

then  and  there  to  (prosecute  and)  give  evidence  against  A.  B.  for  (felony),  and 
unless  you  (he)  then  appear  (appears  and  prosecutes)  and  gives  evidence  ac- 
cordingly, the  Recognizance  entered  into  by  you  will  be  forthwith  levied  on 
you. 

Dated  this  day  of  ,  18     . 

J.  S.  the  Justice  of  the  Peace  for  the  said 
{County)  of  ,  before  whom 

the  Recognizance  was  entered  into. 


(P  1)     See  s.  39. 

COMMITMENT   OF   A   WITNESS     FOR     REFUSING    TO     ENTER   INTO   THE   RECOGNIZ- 
ANCE. 

Canada,  ^ 

Province  of  . 

District  {or  County,  [ 
United  Counties,  or  I 
OS  the  case  nuiy  he,)  \ 
of  J 

To   all   or  any  of  the  Constables  or  other  Peace  Officers  in  the  said  District 
{or  County,  «S:c. )  of  ,  and  to  the  Keeper  of  the  Common  Gaol 

of  the  said  District,  {or  County,  cfcc,  or  as  the  case  may  be,)  at  , 

in  the  said  District  {or  County,  d;c.,  or  as  the  case  may  he,)  of  : 

Whereas  A.  B.  was  lately  charged  before  the  undersigned,  {or  name  ofJt(s- 
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tiee  of  the  Peace)  {one)  of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the 
said  District  {or  County,  &c.,)  of  ,  for  that  {ci'c;  as  in  the 

Siimmo)hs  to  the  intne,'<s,)  and  it  having  been  made  to  appear  to  {me)  upon  oath 
that  E.  F. ,  of  ,  was  likely  to  give  material  evidence  for  the 

prosecution,  {!)  duly  issued  {my)  Summons  to  the  said  E.  F. ,  requiring  him 
to  be  and  appear  before  (me)  on  ,  at  or  before 

such  other  Justice  or  Justices  of  the  Peace  as  should  then  be  there,  to  testify 
what  he  should  know  concerning  the  said  charge  so  made  against  the  said  A. 
B.  as  aforesaid  ;  and  the  said  E.  F.  now  "appearing  before  [me]  (or  being 
brought  before  [me]  by  virtue  of  a  Warrant  in  that  behalf  to  testify  as  afore- 
said,) hath  been  now  examined  before  (me)  touching  the  premises,  but  being 
by  (me)  required  to  enter  into  a  Recognizance  conditioned  to  give  evidence 
against  the  said  A.  B. ,  hath  now  refused  so  to  do  :  These  are  therefore  to 
command  you  the  said  Constables  or  Peace  Officers,  or  any  one  of  you,  to 
take  the  said  E.  F.  and  him  safely  convey  to  the  Common  Gaol  at 
in  the  District  (or  County,  (&<;. ,)  aforesaid,  and  there  deliver  him  to  the  said 
Keeper  thereof,  together  with  this  Precept ;  and  I  do  hereby  command  you, 
the  said  Keeper  of  the  said  Common  Gaol,  to  receive  the  said  E.  F.  into  your 
custody  in  the  said  Common  Gaol,  there  to  imprison  and  safely  keep  him  un- 
til after  the  trial  of  the  said  A.  B.  for  the  offence  aforesaid,  unless  in  the 
meantime  the  said  E.  F.  shall  duly  enter  into  such  Recognizance  as  afore- 
said, in  the  sum  of  ,  before  some  one  Justice  of  the  Peace 
for  the  said  District  (07-  County,  United  Counties,  or  as  the  case  may  be,)  con- 
ditioned in  the  usual  form  to  appear  at  the  next  Court  of  (Oyer  and  Terminer 
or  General  Gaol  Delivery,  or  General  or  Quarter  Sessions  of  the  Peace,)  to 
be  holden  in  and  for  the  said  District  {or  County,  United  Counties,  or  as  the 
case  may  be,)  of  ,  and  there  to  give  evidence  before  the 
Grand  Jury  upon  any  Bill  of  Indictment  which  may  then  and  there  be  pre- 
ferred against  the  said  A.  B.  for  the  offence  aforesaid,  and  also  to  give  evi- 
dence upon  the  trial  of  the  said  A.  B.  for  the  said  offence,  if  a  True  Bill 
should  be  found  against  him  for  the  same. 

Given  under  my  Hand  and  Seal,  this  day  of  , 

in  the  year  of  our  Lord  ,  at  in  the 

District  (or  County,  ttc.,)  aforesaid. 

J.  S.  [l.  s.] 
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(P  2)     See  s.  40. 

SUBSEQUENT   ORDER    TO   DISCHARGE   THE    WITNESS. 

Canada, 
Province  of  , 

District  (or  County, 

United  Counties,  <yr 

as  the  case  may  he, 

of  J 

To  the  Keeper  of  the  Common  Gaol  at  ,  in  the  District  (or  County, 

&c.),  of  aforesaid 

Whereas  by  (my)  order  dated  the  day  of  (instant),  reciting 

that  A.  B.  was  lately  before  then  charged  before  (me)  for  a  certain  offence 
therein  mentioned,  and  that  E.  F.  having  appeared  before  (me),  and  being 
examined  as  a  witness  for  the  prosecution  on  that  behalf,  refused  to  enter 
into  Recognizance  to  give  evidence  against  the  said  A.  B. ,  and  I  therefore 
thereby  committed  the  said  E.  F.  to  your  custody,  and  required  you  safely  to 
keep  him  until  after  the  trial  of  the  said  A.B.  for  the  offence  aforesaid,  unless 
in  the  meantime  he  should  enter  into  such  Recognizance  as  aforesaid  ;  and 
whereas  for  want  of  sufficient  evidence  against  the  said  A.  B.  the  said  A.  B. 
has  not  been  committed  or  holden  to  bail  for  the  said  offence,  but  on  the  con- 
trary thereof  has  been  since  discharged,  and  it  is  therefore  not  necessary  that 
the  said  E.  F  should  be  detained  longer  in  your  custody  :  These  are  there- 
fore to  order  and  direct  you  the  said  Keeper  to  discharge  the  said  E.F.  out  of 
your  custody,  as  to  the  said  commitment,  and  suffer  him  to  go  at  large. 

Given  under  my  Hand  and  Seal,  this  day  of  ,  in  the  year 

of  Our  Lord  ,  at  ,  in  the  District  (or  County,  <kc.), 

aforesaid. 

•  J.  S.    [L.S.] 


(Q  1)     See  8.  41. 

WARRANT    REMANDING   A   PRISONER. 

Canada,  "^| 

Pro\nnce  of  , 

District  ('or  County,  ' 
United  Counties,  or  j 
as  the  case  may  be, 
of  J 

To  aU  or  any  of  the  Constables  and  other  Peace  Officers  in  the  said  District 
(or  County,  United  Counties,  or  aa  ih^e  ease  may  be),  of  ,  and  to  the 

Keeper  of  the  (Common  Gaol  or  Lock-up  House)  ,  in  the  said  Dis- 

trict   or  County,  <kc.)  of 
Whereas  A.  B.  was  this  day  charged  before  the  undersigned  (one)  of  Her 
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Majesty's  Justices  of  the  Peace  in  and  for  the  said  District  (or  County,  United 
Counties,  or  as  the  case  may  he),  of  ,  for  that  (d'C. ,  as  in  the  Warrant 

to  apprehend),  and  it  appears  to  (me)  to  be  necessary  to  remand  the  said  A.B. : 
These  are  therefore  to  command  you,  in  Her  Majesty's  name,  forthwith  to 
convey  the  said  A.  B.  to  the  (Common  Gaol  or  Lock-itp  House)  at  , 

in  the  said  District  (or  County,  ci-c),  and  there  to  deliver  him  to  the  Keeper 
thereof,  together  with  this  Precept  ;  and  I  hereby  command  you  the  said 
Keeper  to  receive  the  said  A.  B.  into  your  custody  in  the  said  (Common  Gaol 
or  Lock-up  House),  and  there  safely  keep  him  until  the  day  of 

(instant),  when  I  hereby  command  you  to  have  him  at  ,  at  *         o'clock 

^n  the  (fore)  noon  of  the  same  day  before  {me)  or  before  some  other  Justice  or 
Justices  of  the  Peace  for  the  said  District  {or  County,  United  Counties,  or  as 
the  case  may  he),  as  may  then  be  there ,  to  answer  further  to  the  said  charge, 
and  to  be  further  dealt  with  according  to  law,  unless  you  shall  be  otherwise 
ordered  in  the  meantime. 

Given  under  my  Hand  and  Seal,  this  .day  of  ,  in  the  year 

of  Our  Lord  ,  at  ,  in  the  District  {or  County,  ci-c.)  of 

aforesaid. 

J.  S.  [l.  s.] 


(9)    ORDER   TO    BRING    UP   ACCUSED    BEFORE    EXPIRATION    OF    REMAND. 

(Not  in  statute.    Oke's  For.  p.  496,  No.  31). 

To  the  Keeper  of  the  {Common  Gaol)  at  ,  in  the  said  {County 

of 
to  wit  •    \     Whereas   A.  B.  (hereinafter   called  the  "accused"  was  on  the 
)  day  of  ,  committed  (by  me)  to  your  custody  in 

the  said  {Common  Gaol)  charged  for  that  {djc. ,  as  in  the  warrant  remanding  the 
prisoner),  and  by  the  warrant  in  that  behalf*  you  were  commanded  to  have  him 
at  ,  on  the  day  of  ,  now  next,  at  o'clock  in 

the  forenoon,  before  such  Justice  or  Justices  of  the  Peace  for  the  said 
{County),  as  might  then  be  there,  to  answer  further  to  the  said  charge,  and 
to  be  further  dealt  with  according  to  law. 

{or  shortly,  from  the  asterisk,*  "  he  was  remanded  to  the  day  of 

next  ")  unless  you  should  be  otherwise  ordered  in  the  meantime  :  and  whereas 
it  appears  to  me,  the  undersigned,  one  of  Her  Majesty's  Justices  of  the  Peace 
in  and  for  the  said  {County)  of  ,  {or  me  the  said  Justice),  to  be  exped- 

ient the  said  accused  should  be  further  examined  before  the  expiration  of  the 
said  remand  :  These  are  therefore  to  order  you  in  Her  Majesty's  name  to 
bring  and  have  the  said  accused  at  (tOc. ,  follow  from  the  asterisk  in  the  pre- 
cedi'iig  form,  supra,  to  the  end). 
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(Q  2)     ^ee  s.  44. 

RECOGNIZANCE    OF   BAIL   INSTEAD     OF    REMAND    ON    AN     ADJOURNMENT   OF    EXw 

AMINATION. 

Canada, 
Province  of  , 

District  {or  County, 
United  Counties,  ar 
as  the  case  «Mi»y  fee), 
of  ■  J 

Be  it  remembered.  That  on  the  day  of  ,  in  the  year  of  Our 

Lord  ,  A.  B.,  of  (labourer),  L.  M.  of  (grocer),  and 

N.  O,  of  (butcher),  personally  came  before  me  (one)  of  Her  Majesty's 

Justices  of  the  Peace  for  the  said  District  (or  County,  United  Counties,  or  as 
the  case  may  be),  and  severally  acknowledged  themselves  to  owe  to  our  Sove- 
reign Lady  the  Queen,  Her  Heirs  and  Successors,  the  several  sums  following, 
that  is  to  say  :  the  said  A.  B.  the  sum  of  ,  and  the  said  L.  M.  and 

N.  O.  the  smn  of  each,  of  good  and  lawful  current  money  of  Canada, 

to  be  made  and  levied  of  their  several  goods  and  chattels,  lands  and  tene- 
ments respectively,  to  the  use  of  our  said  Lady  the  Queen,  Her  Heirs  and 
Successors,  if  he,  the  said  A.  B.  fail  in  the  condition  endorsed. 

Taken  and  acknowledged  the  day  and  year  first  above-mentioned,  at 
before  me, 

J.  S. 

CONDITION. 

The  condition  of  the  within  written  recognizance  is  such,  that  whereas  the 
within  bounden  A.  B.  was  this  day  (or  on  last  past)  charged 

before  me  for  that  (dc. ,  as  in  the  Warrant)  :  And  whereas  the  examination 
of  the  Witnesses  for  the  prosecution  in  this  behalf  is  adjourned  until  the 
day  of  (instant) ;  If  therefore  the  said  A. 

B.  shall  appear  before  me  on  the  said  day  of 

(instant),  at  o'clock  in  the  (fore J  noon,  or 

before  such  other  Justice  or  Justices  of  the  Peace  for  the  said  District  (or 
Covmty  or  United  Counties,  of  or  as  the  case  may  he),  as  may 

then  be  there,  to  answer  (fmiher)  to  the  said  charge,  and  to  be  further  dealt 
with  according  to  law,  the  said  recognizance  to  be  void,  or  else  to  stand  in  full 
force  and  virtue. 
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(Q  3)     See  s.  44. 

NOTICE   OF   RECOGNIZANCE   TO   BE   GIVEN   TO   THE   ACCUSED    AND   HIS   SURETIES. 

Canada, 
Province  of  , 

District  (ur  County, 
United  Counties,  or 
as  the  case  may  be) 
of 

Take  notice  that  you  A  B.,  of  ,  are  bound  in  the  sum  of 

,  and  yovir  Sureties  L.  M.  and  N.  O.  in  the  sum  of  , 

each,  that  you  A.  B.  appear  before  me  J.  S.  one  of  Her  Majesty's  Justices  of 
the  Peace  for  the  District  (or  County,  United  Counties,  or  as  the  case  may  be), 
of  ,  on  ,  the  day  of 

{instant,)  at  o'clock  in  the  (fore)  noon,  at  ,  or 

before  such  other  Justice  or  Justices  of  the  same  District,  (or  County,  United 
Counties,  or  as  the  case  may  be)  as  may  then  be  there,  to  answer  (further)  to 
the  charge  made  against  you  by  C.  D.  and  to  be  further  dealt  with  according 
to  law  ;  and  unless  you  A.  B.  personally  appear  accordingly,  the  Recogniz- 
ance entered  into  by  yourself  and  Sureties  will  be  forthwith  levied  on  you 
and  them 

Dated  this  day  of  ,  one  thousand  eight 

hundred  and 

J.  S. 


(Q  4)  ,See  s.  45. 

CERTIFICATE   OF    NON-APPEARANCE    TO   BE    ENDORSED    ON    THE   RECOGNIZANCE. 

I  hereby  certify  that  the  said  A.  B.  hath  not  appeared  at  the  time  and  place, 
in  the  above  condition  mentioned,  but  therein  hath  made  default,  by  reason 
whereof  the  within  written  Recognizance  is  forfeited. 

J.  S. 


(R  1)  See  8.  47. 

WARRANT   TO    CONVEY    THE    ACCUSED    BEFORE    A   JUSTICE    OF  THE   COUNTY   IN 
WHICH   THE   OFFENCE   WAS   COMMITTED. 

Canada,  "| 

Province  of  , 

District  (or  County, 
United  Counties,  cw 
as  the  case  may  be,) 
of  J 

To  all  or  any  of  the  Constables,  or  other  Peace  Ofl5cer3  in  the  said  District 
(or  County,  United  Counties,  or  as  the  case  may  be)  of 
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Whereas  A.  B.  of  (labourer),  hath  this  day  been  charged  before 

the  undersigned  (one)  of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the  said 
District  (or  County,  United  Counties,  or  as  the  aise  may  be)  of  ,  for 

that  (dc. ,  as  in  the  Warrant  to  apprehend) ;  And  whereas  (I)  have  taken  the  de- 
position of  C.  P.  a  witness  examined  by  (me)  in  this  behalf,  but  inasmuch  as 
(I)  am  informed  that  the  principal  witnesses  to  prove  the  said  offence  against 
the  said  A.  B.  reside  in  the  District  (or  County,  United  Counties,  or  as  the 
case  may  be,)  of  where  the  said  offence  is  alleged  to  have  been 

committed  :  These  are  therefore  to  command  you,  in  Her  Majesty's  name, 
forthwith  to  take  and  convey  the  said  A.  B.  to  the  said  District  (or  County, 
United  Counties,  or  as  the  case  may  be,)  of  and  there  carry 

him  before  some  Justice  or  Justices  of  the  Peace  in  and  for  that  District  (or 
County,  United  Counties,  or  as  tlie  case  may  be,)  and  near  unto  the  (TomnsMp 
of  )  where  the  offence  is  alleged  to  have  been  committed,  to 

answer  further  to  the  said  charge  before  him  or  them,  and  to  be  further  dealt 
with  according  to  law  ;  and  (/)  hereby  further  command  j^ou  to  deliver  to  the 
said  Justice  or  Justices  the  information  in  this  behalf,  and  also  the  said  de- 
position of  C.  D.  now  given  into  your  possession  for  that  purpose,  together 
with  this  Precept . 

Given  under  my  hand  and  seal,  this  day  of  ,  in 

the  year  of  our  Lord  ,  at  ,  in  the  District 

lor  County,  dc.,)  of  aforesaid. 

^  J.   S.  [L.S.J 


(R  2)  See  s.  4!). 

RECEIPT    TO    BE    GIVEN    TO    THE    CONSTABLE    BY    THE    JUSTICE    FOR    THE    COUNTY 
IN     WHICH    THE   OFFENCE   WAS    COMMITTED. 

Canada, 
Province  of  , 

District  (or  County, 
United  Counties,  or 
as  the  case  may  be) 
of  J 

I,  J.  P.,  one  of  Her  Majesty's  Justices  of  the  Peace,  in  and  for  the  Dis- 
trict (or  County,  &c.)  of  ,  hereby  certify  that  W.  T.,  Constable, 
or  Peace  Officer,  of  the  District  (or  County,  United  Counties,  or  as  the  case 
may  be)  of  ,  has  on  this  day  of  , 
one  thousand  eight  hundred  and  ,  by  virtue  of  and  in  obedience 
to  a  Warrant  of  J.  S.,  Esquire,  one  of  Her  Majesty's  Justices  of  the  Peace 
in  and  for  the  District  (or  County,  United  Counties,  or  as  the  case  may  be)  of 
produced  before  me,  one  A.  B.  charged  before  the  said  J.  S. 
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AA'ith  having  (d-c,  dating  shortly  tlie  offence,)  nud  delivered  him  into  the 
custody  of  by  my  direction,  to  answer  to  the  said  charge,  and 

further  to  be  dealt  with  according  to  law,  and  has  also  delivered  unto  me  the 
said  Warrant,  together  with  the  information  {if  any)  in  that  behalf,  and  the 
deposition  (s)  of  C  D.  {and  of  )  in  the  said  Warrant  mentioned,  and 

that  he  has  also  proved  to  me  upon  oath,  the  hand-writing  of  the  said  J.  S. 
subscribed  to  the  same. 

Dated  the  day  and  year  first  above  mentioned,  at  ,  in  the  said 

District  {or  County,  <i-c.)  of 

J.  P. 


(S    1)     See  s.   52. 

RECOGNIZANCE   OF    BAIL. 

Canada, 
province  of 

District  {or  County, 
United  Counties,  or 
as  the  case  may  he) 
of  J 

Be  it  remembered,  that  on  the  day  of  in  the  year 

of  Our  Lord  ,  A.  B.  of  ,  {labourer,)  L.  M.  of 

(grocer,)  and  N.  O.  of  ,  (butcJier,)  personally  came  before  {us)  the 

undersigned,  {two)  of  Her  Majesty's  Justices  of  the  Peace  for  the  District 
■{or  County,  United  Counties,  or  as  the  case  may  be,)  of  and 

severally  acknowledged  themselves  to  owe  to  our  Sovereign  Lady  the  Queen, 
Her  Heirs  and  Successors,  the  several  sums  following,  that  is  to  say  :  the 
said  A.  B.  the  sum  of  and 

The  said  L.  M.  and  N.  O.  the  sum  of  each  of  good  and  law- 

ful current  money  of  Canada  to  be  made  and  levied  of  their  several  goods  and 
chattels,  lands  and  tenements  respectively,  to  the  use  of  our  said  Sovereign 
Lady  the  Queen,  Her  Heirs  and  Successors,  if  he,  the  said  A.  B.  fail  in  the 
condition  endorsed. 

Taken  and  acknowledged  the  day  and  year  first  above  mentioned,  at 
Tjefore  us. 

J.  S. 

CONDITION. 

The  condition  of  the  within  written  Recognizance  is  such,  that  whereas 
the  said  A.  B.  was  this  day  charged  before  {us,)  the  Justices  within  men- 
tioned for  that  (d-c. ,  as  in  the  Warrant) ;  if  therefore  the  said  A .  B.  will 
appear  at  the  next  Court  of  Oyer  and  Terminer  {or  General  Gaol  Delivery 
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{or  Court  of  General  or  Quarter  Sessions  of  the  Peace)  to  be  holden  in  and 
and  for  the  District  {or  County,  United  Counties,  or  as  the  case  may  be)  of 
,  and  there  surrender  himself  into  the  custody  of  the  Keeper 
of  the  Common  Gaol  or  Lock-up  Hov.se)  there,  and  plead  to  such  indictment 
as  may  be  found  against  him  by  the  Grand  Jury,  for  and  in  respect  to  the 
charge  aforesaid,  and  take  his  trial  upon  the  same,  and  not  depart  the  said 
Court  without  leave,  then  the  said  Recognizance  to  be  void,  or  else  to  stand 
in  full  force  and  virtue. 


(S  2)     See  s.  52. 

NOTICE     OF     THE      SAID    RECOGNIZANCE   TO     BE   GIVEN    TO     THE    ACCUSED    AND 

HIS    BAIL. 

Take  notice  that  you  A.  B.,  of  ,  are  bound  in  the  sum  of  , 

and  your  Sureties  (L.  M.  and  N.  O.)  in  the  sum  of  ,  each,  that 

you  A.  B.  appear  (cfcc,  as  in  the  condition  of  the  Recognizance,)  and  not  de- 
part the  said  Court  without  leave  ;  and  unless  you,  the  said  A.  B. ,  person- 
ally appear  and  plead,  and  take  your  trial  accordingly,  the  Recognizance 
entered  into  by  you  and  your  Sureties  shall  be  forthwith  levied  on  you  and 
them. 

Dated  this  day  of  ,  one  thousand  eight  hundred 

and  J.  S. 


(S  3)     See  ss.  53,  55. 

WARRANT    OF    DELIVERANCE  ON    BAIL    BEING   GIVEN    FOR   A    PRISONER   ALREADY 

COMMITTED. 

Canada,  "] 

Province  of  , 

District  {or  County, 
United  Counties,  or 
as  the  case  may  he) 
of 

To   the  Keeper  of    the  Common  Gaol  of    the  District  {or   County,  United 
Counties,  or  as  the  case  may  be)  of  at  ,  in  the  said 

District  (oj-  County,  United  Counties,  or  as  the  case  may  be). 

Whereas  A.  B.  late  of  ,  [labourer,']  hath  before  [iis]  [tvjo]  of 

Her  Majesty's  Justices  of  the  Peace  in  and  for  the  said  District  [»>•  County, 
United  Counties,  or  as  the  case  may  be]  of  ,  entered  into  his  own 

Recognizance,  and  found  sufficient  sureties  for  his  appearance  at  the  next 
Court  of  Oyer  and  Terminer  or  General  Gaol  Delivery  [or  Court  of  General 
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or  Quarter  Sessions  of  the  Peace]  to  be  holden  in  and  for  the  District  [or 
County,  United  Counties,  or  as  the  case  may  he]  of  ,  to  answer 

Our  Sovereign  Lady  the  Queen,  for  that  [d-c,  as  in  the  commitment'],  for 
which  he  was  taken  and  committed  to  your  said  Common  Gaol  :  These  are 
therefore  to  command  you,  in  Her  said  Majesty's  name,  that  if  the  said  A.  B. 
do  remain  in  your  custody  in  the  said  Common  Gaol  for  the  said  cause,  and 
for  no  other,  you  shall  forthwith  suffer  him  to  go  at  large. 

Given  under  our  Hands  and  Seals,  this  day  of  , 

in  the  year  of  Our  Lord  ,  at  in  the  District  [or 

County,  &c.,]  aforesaid. 

J.  S.         [l.  s.] 
J.  N.         [l.  s.] 

(T  1)    See  s.  56. 

WARRANT   OF   COMMITMENT. 

Canada,  1 

Provuice  of  , 

District  [or  County,  ! 
United  Counties,  or  C 
as  the  case  mxty  he] 
of  J 


To  all  or  any  of  the  Constables,  or  other  Peace  Ofhcers  in  the  District  [o? 
County,  United  Counties,  or  as  the  case  may  he]  of  ,  and  to  the 

Keeper  of  the  Common  Gaol  of  the  District  [or  County,  L^nited  Counties, 
or  as  the  case  may  he]  at  ,  in  the  said  District  [or  County,  &c.,] 

of  : 

Whereas  A.  B.  was  this  day  charged  before  [me]  J.  S.  [one]  of  Her  Majes- 
ty's Justices  of  the  Peace,  in  and  for  the  said  District  [or  County,  United 
Counties,  or  as  the  case  may  he]  of  on  the  oath  of  C.   D.,   of 

[farmer,]  and  others,  for  that,  [d-c,  stating  shortly  the  offence]  ; 
These  are  therefore  to  command  you  the  said  Constables  or  Peace  Officers, 
or  any  of  you,  to  take  the  said  A.  B.  and  him  safely  convey  to  the  Common 
Gaol  at  aforesaid,  and  there  deliver  him  to  the  Keeper  thereof, 

together  with  this  Precept  ;  And  I  do  hereby  command  you  the  said  Keeper 
of  the  said  Common  Gaol  to  receive  the  said  A.  B.  into  your  custody  in  the 
said  Common  Gaol,  and  there  safely  to  keep  him  until  he  shall  be  thence 
delivered  by  due  course  of  law. 

Given  under  my  Hand  and  Seal,  this  day  of  , 

n  the  year  of  Our  Lord  ,  at  ,  in  the  District  [or 

County,  &c.,]  of  aforesaid. 

J.  S.         [L.  s.] 
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(T  2)     See  s.  57. 

gaolers'  receipt  to  the  constable  foe  the  prisoner. 

I  hereby  certify  that  I  have  received  from  W.T. ,  Constable,  of  the  District 
[or  County,  &c. ,]  of  ,  the  body  of  A.  B. ,  together  with  a  War- 

rant under  the  Hand  and  Seal  of  J.  S. ,  Esquire,  one  of  Her  Majesty's  Jus- 
tices of  the  Peace  for  the  said  District  [or  County,  United  Counties,  or  as  the 
case  vuiy  be,]  of  ,  and  that  the  said  A.  B.  was  [sober,  or  as  the 

case  may  be,]  at  the  time  he  was  delivered  into  my  custody. 

P.  K. 

Keeper  of  the  Common  Gaol  of  the  said  District  [or  County,  &c.] 


(10)  COMPLAINT  OF  BAIL  FOR  A  PERSON  CHARGED  WITH  AN  INDICTABLE  OFFENCE 
IN  ORDER  THAT  HE  JHOHT  BE  COMMITTED  IN  DISCHARGE  OF  THEIR  RECOGNI- 
ZANCES.    (Not  in  Statute.     Oke's  For.  p.  514.  No.  70.) 

Proceed  as  in  form  No.  9,  ante  to  the  asterisk*  altering  it  to  two  complaints 
if  there  be  more  than  one  surety,  then  thus :  that  they  the  said  C.  D. ,  and  E.  F ., 
were  on  the  day  of  now  last  past,  severally  and  respectively 

bound  by  recognizance  before  J.  P. ,  Esquire,  one  of  Her  Majesty's  Justices 
of  the  Peace  for  the  said  (county)  of  ,  in  the  sum  of  each,  upon 

condition  that  erne  A.  B.,  of  Sec,  should  appear  at  the  next  terra  of  the  Court 
of  Queen's  Bench  (Crown  Side),  for  the  District  of  ,  (or  Court  of  Oyer 

and  Terminer  and  General  Gaol  Delivery,  or  Court  of  General  Quarter  Ses- 
sions of  the  Peace),  to  be  holden  in  and  for  the  (County)  of  ,  and 
there  surrender  himself  into  the  custody  of  the  Keeper  of  the  (Common  Gaol) 
there,  and  plead  to  such  indictment  as  might  be  found  against  him  by  the 
grand  jury  for  or  in  respect  to  the  charge  of  (stating  the  charge  shortly),  and 
take  his  trial  upon  the  same  and  not  depart  the  said  Court  without  leave  ; 
and  that  these  complainants  have  reason  to  suspect  and  believe  and  do  verily 
suspect  and  believe,  that  the  said  A.  B.  is  about  to  depart  from  this  part  of 
the  country  ;  and  therefore  they  pray  of  me  the  said  Justice  that  I  would 
issue  my  warrant  of  apprehension  of  the  said  A.  B.,  in  order  that  he  may  be 
surrendered  to  prison  in  discharge  of  them  his  said  bail. 

Before  me,  J.  P.  C.  D. 

E.  F. 
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(11)   WARRANT   TO   APPREHEND    THE   PERSON   CHARGED. 

(Not  in  Statute.     Oke's  For.  p.  514,  No.  71.      Venue  should  be  as  in  T,  1.) 

To  all  or  any  of  the  Constables  and  other  Peace  Officers  in  the  said  District 
(or  County,  United  Counties,  or  as  the  case  may  be)  of  ,  and  to  C.  D. 

and  E.  F. ,  severally  and  respectively. 

)      Whereas  you  the  said  C.  D.   and  E.  F. ,  have  this  day  made 
to  wit :      )  complaint  to  me  the  undersigned,  one  of  Her  Majesty's  Justices 
of  the  Peace  in  and  for  the  said  (County)  of  ,  that  you  the  said  C.  D. 

and  E.  F.,  were,  &c.,  [as  in  the  complaint,  No.  (10),  supra  to  the  end)  :  These 
are  therefore  to  authorize  you  the  said  C .  D.  and  E.  F. ,  and  also  to  command 
you  the  said  (Constable  or  other  Peace  Officer),  in  Her  Majesty's  name  forth- 
with to  apprehend  the  said  A.  B.,  and  to  bring  him  before  me  or  some  Jiistice 
or  Justices  of  the  Peace  in  and  for  the  said  (County),  to  the  intent  that  he 
may  be  committed  to  the  (Common  Gaol)  in  and  for  the  said  (County),  until 
the  next  Court  of  Oyer  and  Terminer  and  General  Gaol  Delivery  (or  Court 
of  Genera]  Quarter  Sessions  of  the  Peace,  to  be  holden  in  and  for  the  said 
(County)  of  or  djc,  as  the  case  may  be),  unless  he  find  new  and  sufficient 

sureties  to  become  bound  for  him  in  such  recognizance  as  aforesaid. 

Given  under  my  Hand  and  Seal,  this  day  of  ,  in  the  year 

of  our  Lord  ,  at  ,  in  the  (County)  aforesaid. 

J.  S.       [L.S.] 


(1  2)    COMMITMENT  OF  THE  PERSON  CHARGED  ON    SURRENDER  OF  HIS  BAIL  AFTER 

APPREHENSION  UNDER  A  WARRANT.     (Not  in  Statute.     Oke's  For.  p.  515, 
No.  72.) 

To  all  or  any  of  the  Constables,  or  other  Peace  Officers  in  the  District  (or 
County,  United  Counties,  or  as  the  case  may  be)  of  ,  and  to  the 

Keeper  of  the  Common  Gaol  of  the  District  (or  County,  United  Counties, 
or  as  the  case  may  be)  at  ,  in  the  said  District  (or  County,  &c.,) 

of  : 

1      Whereas  on  the  day  of  instant,  complaint  was 

to  wit  :    )  made  to  me  the  undersigned  (or  J.  S.)  one  of  Her 

Majesty's  Justices  of  the  Peace,  in  and  for  the  said  (County)  of  ,  by 

C.  D.  and  E.  F.,  of  &c.,  that  (as  in  the  complaint  No.  (10),  sxipra  to  the  e)t,d),  I 
(or  the  said  Justice)  thereupon  issued  my  warrant  authorizing  the  said  C.  D. 
and  E.  F.,  and  also  commanding  the  said  Constables  of  ,  and  all  other 

Peace  Officers  in  the  said  (Coimty)  of  ,  in  Her  Majesty's  name  forth- 

with to  apprehend  the  said  A.  B.,  and  to  bring  him  (follow  to  end  of  warranty 
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preceding  form,  supra)  ;  and  whereas  the  said  A.  B.,  hath  been  apprehended 
under  and  by  virtue  of  the  said  Warrant,  and  being  now  brought  before  me  the 
said  Justice  (or  me  the  undersigned,  one  &c.,)and  surrendered  by  the  said  CD. 
and  E.  F.  his  said  Sureties,  in  discharge  of  their  said  Recognizances,  I  have 
required  the  said  A.  B.,  to  find  new  and  sufficient  sureties  to  become  bound 
for  him  in  such  Recognizance  as  aforesaid,  but  the  said  A.  B.  hath  now 
refused  so  to  do  ;  These  are  therefore  to  command  you  the  said  Constables 
(or  other  Peace  Officers)  in  Her  Majesty's  name,  forthwith  to  take  and  safely 
to  convey  the  said  A.  B.,  to  the  said  (Common  Gaol)  at  ,  in  the  said 

(County)  and  there  deliver  him  to  the  Keeper  thereof,  together  with  this  pre- 
cept •  and  I  hereby  command  you  the  said  Keeper  to  receive  the  said  A,  B. 
into  your  custody  in  the  said  (Common  Gaol),  and  him  there  safely  to  keep 
until  the  next  Court  of  Oyer  and  Terminer  and  General  Gaol  Delivery  (or 
Court  of  General  Quarter  Sessions  of  the  Peace),  to  be  holden  in  and  for  the 
said  (County)  of  ,  unless  in  the  mean  time  the  said  A.  B.  shJiU  find 

new  and  sufficient  Sureties  to  become  boiind  for  him  in  such  recognizance  as 
aforesaid. 

Given,  &c.,  (as  in  the  preceding  form,  supra.) 


I 
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32  &  33  VIC.  CHAP.  XXXI. 

An  Act  respecting  the  duties  of  Justices  of  the  Peace,  out  of  Ses- 
sions, in  relation  to  summary  convictions  and  orders. 

[Asse7ited  to  227id  June,  1869.] 

Whereas  it  is  expedient  to  assimilate,  amend  and  consolidate  the  statute 
law  of  the  several  Provinces  of  Quebec,  Ontario,  Nova  Scotia  and  New 
Brunswick,  respectins;  the  duties  of  Justices  of  the  Peace  out  of  Sessions  in 
relation  to  summary  convictions  and  orders,  and  to  extend  the  same  as  so 
amended  to  all  Canada  :  Therefore,  Her  Majesty,  by  and  with  the  advice  and 
consent  of  the  Senate  and  House  of  Commons  of  Canada,  enacts  as  follows  : 

1.  In  all  cases  where  an  information  is  laid  before  one  or  more  of  Her  Ma- 
jesty's Justices  of  the  Peace  for  any  Territorial  Division  of  Canada,  that  any 
person,  being  within  the  j lU'isdiction  of  such  Justice  or  Justices,  has  commit- 
ted or  is  suspected  to  have  committed  any  offence  or  act  over  which  the  Par- 
liament of  Canada  has  jurisdiction,  and  for  which  he  is  liable  by  law,  upon 
a  Summary  Conviction  for  the  same  before  a  Justice  or  Ju^stices  of  the  Peace, 
to  be  imprisoned  or  fined,  or  otherwise  punished,  and  also  in  all  cases  where 
a  complaint  is  made  to  any  such  Justice  or  Justices  in  relation  to  any  matter 
over  which  the  Parliament  of  Canada  has  jurisdiction,  and  upon  which  he  or 
they  have  authority  by  law  to  make  any  order  for  the  payment  of  money  or 
otherwise,  such  Justice  or  Justices  of  the  Peace  may  issue  his  or  their  Sum- 
mons [A],  directed  to  such  person,  stating  shortly  the  matter  of  the  informa- 
tion or  complaint,  and  requiring  him  to  appear  at  a  certain  time  and  place, 
before  the  same  Justice  or  Justices,  or  before  such  other  Justice  or  Justices 
of  the  same  Territorial  Division  as  may  then  be  there,  to  answer  to  the  said 
information  or  complaint,  and  to  be  further  dealt  with  according  to  law. 

This  Act  did  not  come  into  effect  in  Manitoba  until  the  1st  day 
of  July,  1871.  On  and  after  that  day  it  was  in  force  there,  sub- 
ject to  the  amendments  made  in  the  32  &  33  Vic,  chap.  36,  and  to 
those  of  the  33  Vic,  chap.  27.  See  34  Vic,  chap.  13,  Sched.  A. 
The  Act  was  extended  to  Prince  Edward  Island  by  the  40  Vic, 
chap.  4,  and  to  the  District  of  Keewatin,  by  the  39  Vic  chap.  21, 
except  so  much  of  the  Act  or  of  any  Act  amending  it  as  gives  any 
appeal  from  any  conviction  or  order  adjudged  or  made  under  it ; 


96  magistrates'  aianual. 

and  to  the  North-west  Territones,  by  the  Act  38  Vic,  chap.  49^ 
except  so  much  of  the  Act  or  of  any  Act  amending  it  as  gives  any 
appeal  from  any  conviction  adjudged  or  made  under  it.  The  Act, 
was  also  extended  to  British  Columbia  by  the  37  Vic,  chap.  42. 

This  section  points  out  the  distinction  between  an  information 
and  complaint.  It  is  called  an  information  where  it  is  for  an  of- 
fence punishable  on  summary  conviction,  a  complaint  where  it  is 
sought  to  obtain  an  order  merely  ;  a  sirailar  distinction  exists  be- 
tween convictions  and  orders,  the  former  following  an  information 
and  the  latter  following  a  complaint.  See  Movant  v.  Taylor,  L.  R. 
1  Ex.  D.  188.  Under  section  20  of  the  Act,  complaints  need  not 
be  in  writing  unless  required  to  be  so  by  some  particular  Act  or 
law  upon  which  such  complaint  is  framed,  but  the  Justice  may,  if 
he  thinks  fit,  require  them  to  be  in  wi'iting.  By  section  24,  all 
complaints  and  infomiations,  unless  some  particular  Act  or  law 
otherwise  requires,  and  except  in  cases  where  it  is  herein  otherwise 
provided,  may  respectively  be  made  or  laid  without  any  oath  or 
aflirmation  as  to  the  truth  thereof. 

It  is  not  necessary  that  an  information  should  be  on  oath  or 
even  in  writing,  unless  requu-ed  to  be  so  by  some  statute.  Basten 
V.  Gareiv,  3  B.  &  C.  649  ;  Friel  v.  Ferguson,  15  C.  P.  (Ont.)  594; 
Re  Conklin,  81  Q.  B.  (Ont.)  168  ;  see  section  24.  By  section  25 
of  this  statute,  where  a  warrant  is  issued  in  the  first  instance,  the 
information  must  be  upon  oath.  By  the  same  section  every  infor- 
mation or  complaint  must  be  for  one  offence  only,  or  for  one  matter 
of  complaint  only. 

By  section  25  every  complaint  or  information  may  be  laid  or 
made  by  the  complainant  or  informant  in  person,  or  by  his  coun- 
sel or  attorney  or  other  person  authorized  in  that  behalf.  The 
person  aggrieved  or  some  specified  individual  must  be  the  informer, 
if  the  statute  so  states.  R.  v.  Daman,  2  B  &  A.  378.  But  if  no 
prosecutor  is  described,  then  any  person  may  inform.  Morclen  v. 
Porter,  7  C.  B.  N.  S.  641,  even  though  the  penalties  go  to  a  .speci- 
fied individuals.    Coles  v.  Coidton,  2  E.  &  E.  695. 

Where  no  time  is  specially  limited  for  making  the  information 
or  complaint,  it  must,  by  section  26,  be  laid  within  three  months 
from  the  time  when  the  matter  of  the  complaint  or  information 
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arose.  The  word  "  month"  means  calendar  month,  31  Vic,  chap. 
1,  sec.  7  fourteenth] y.  The  time  counts  from  the  matter  which 
gives  rise  to  the  real  offence  or  cause  of  proceeding.  Hill  v.  Thorn- 
croft,  3  E.  &  E.  257  ;  and  when  it  is  complete  Jacomh  v.  Dodgson 
27  J.  P.  68. 

It  seems  that  it  is  not  necessary,  under  this  statute,  that  the 
Justice  who  issues  the  summons  should  also  hear  and  determine 
the  matter.  "  Such  other  Justice  or  Justices  of  the  same  Territorial 
Division  as  may  then  be  there,"  would  seem  to  have  the  power  to 
adjudicate.  At  all  events,  under  the  Con.  Stat.  U.C.  chap.  75,  s.  12, 
respecting  master  and  servants,  the  Justice  who  issues  the  sum- 
mons has  no  exclusive  right  to  deal  with  the  case.  Where  on 
the  return  of  a  summons  issued  by  one  Justice  under  this  statute, 
two  other  Justices  were  present,  who,  without  any  objection  from 
the  Justice  issuing  the  summons,  heard  the  complaint  with  him. 
The  conviction  of  the  latter,  in  opposition  to  the  judgment  of  the 
other  two,  was*  quashed.  R.  v.  Milne,  25  C.  P.  (Ont,),  94.  See  also 
section  87. 

In  regard  to  the  number  of  Justices  required,  the  provisions  of 
the  particular  law  on  which  proceedings  are  instituted  must  be 
observed.  In  the  absence  of  any  direction  in  the  Act  or  law  upon 
which  the  complaint  or  information  is  framed,  one  Justice  is  suf- 
ficient. See  sections  27  and  28.  Where  two  Justices  are  required, 
they  must  be  present  and  acting  together  during  the  whole  of 
the  hearing  and  determination  of  the  case.  See  section  88.  See 
also  31  Vic.  chap.  1,  s.  7,  twenty-fifthly.  Under  the  91st  section 
of  this  Act,  certain  persons,  such  as  the  Recorder,  Police  or  Sti- 
pendiary Magistrate,  have  the  power  of  two  Justices  of  the  Peace, 
and  may  do  alone  whatever  the  Act  authorizes  two  Justices  to  do. 
See  also  section  59  of  the  32  &  33  Vic.  chap.  30. 

Justices  of  the  Peace  have  no  jurisdiction  to  convict  summarily 
at  common  law  in  any  case,  but  in  all  cases  a  direct  legislative 
authority  must  be  shewn  or  the  conviction  will  be  illegal.  Bross 
v.  Huher,  18  Q.  B.  (Ont.),  286.  See  also  Ferguson  v.  Adams,  5 
Q.  B.  (Ont.),  194. 

The  jurisdiction  of  Justices  to  hear  and  determine  offences  sum- 
marily is  entirely  given  by  the  statutes  creating  the  offence — 
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although  owing  to  some  omission  in  the  statute,  summary  juris- 
diction may  not  be  expressly  given,  the  Justices  may  still  pro- 
ceed when  it  may  reeisonably  be  implied  from  the  rest  of  the 
statute,  that  such  jurisdiction  was  intended  to  be  given  to  them. 
Cidlen  V.  Trimble,  L.  R,  7  Q.  B.,  416. 

The  information  should  contain  the  name,  address,  and  occupa- 
tion of  the  informer ;  the  date  and  place  of  taking,  and  description 
of  the  Justice  i-eceiving  it ;  the  name  of  the  accused,  or  a  full 
description  if  the  name  is  not  known — see  section  8,  which  re- 
quires the  Warrant  to  name,  or  otherwise  describe,  the  offender — 
the  date  and  place  of  the  commission  of  the  offence,  shewing 
the  jurisdiction  of  the  Justice ;  but  stating  the  place  in  the  mar- 
gin of  the  information  is  sufficient,  and  it  need  not  be  set  out  in 
the  body.  32  &  33  Vic.  chap.  29,;s.  \o  \  R.  v.  Cavaimgh,  27  C.  P. 
(Ont.),  537. 

The  charge  must  be  set  out  in  such  distinct  terms  that  the 
accused  may  know  exactly  what  he  has  to  answer;  for  the  accused 
cannot  be  convicted  of  a  different  offence  from  that  contained  in 
the  information.  Martin  v.  Pridgeon,  28  L.  J.  M.  C,  179;  ex  parte 
Hague,  3  L.  C.  R.  94. 

There  must  also  be  an  allegation  of  any  particular  matters 
necessary  to  bring  the  accused  under  the  scope  of  the  Act  or  law 
on  which  the  proceedings  are  founded,  i.  e.  when  any  particular 
description  of  person  is  mentioned  in  the  Act,  the  accused  must 
be  described  as  such  person,  and  when  such  words  as  "  maliciously," 
"  knowingly,"  &c.,  are  used,  the  offence  must  be  described  as  hav- 
ing been  so  committed.  In  stating  the  offence  in  the  summons, 
or  Warrant,  the  nearer  the  exact  words  of  the  statute  are  followed 
the  better.  Ex  parte  Ferham,  5  H.  &  N.,  30.  If  the  proceeding- 
is  on  a  second  offence  the  previous  conviction  should  be  mentioned. 

Certainty  and  precision  are  required  in  the  statement,  and  de- 
scription of  an  offence  under  a  penal  statute,  and  an  information 
charging  several  offences  in  the  disjunctive  is  bad,  though  the 
words  of  the  statute  are  copied  in  the  information,  the  statute 
relating  to  several  offences  in  the  disjunctive.  Ex  parte  Hogue, 
3  L.  C.  R.  94.  The  confession  of  the  defendant  to  an  information 
defective  in  the  above  particulars  will  not  aid  or  cure  the  defect. 
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So  an  information  charging  an  offence  in  the  alternative,  is  bad. 
Therefore,  where  the  information  charged  the  defendant  with 
selling  beer  or  ale  without  a  license,  the  Court  held  that  it  was 
bad,  both  in  matter  and  substance,  and  could  not  be  made  out  by 
evidence  nor  helped  by  intendment.  R.  v.  North,  6  D&R.,  143 ; 
R  V.  Jukes,  8  T.  R.,  53(3. 

Where  a  prosecutor  is  not  obliged  to  negative  the  exceptions  in 
a  statute,  and  negatives  some  of  them  only,  that  part  of  the  in- 
formation will  be  rejected  as  surplusage.     R.  v.  Hall,  1  T.  R.  320. 

But  an  information  founded  on  a  penal  statute  must  negative 
the  exceptions  in  the  enacting  clause  creating  the  penalty,  and 
also  those  contained  in  a  former  clause,  to  which  the  enacting 
clause  refers  in  express  terms.  R.  v.  Pratten,  6  T.  R.  559  ;  see 
also  R.  V.  Breen,  36  Q.  B.  (Ont.),  84  post  convictions,  s.  50. 

An  information  against  A  will  not  justify  the  issue  of  a  warrant 
for  the  arrest  of  B.  Where  an  information  was  laid  acrainst  A, 
the  keeper  of  a  disorderly  house,  and  the  prayer  in  the  informa- 
tion was  for  the  arrest  of  A.  and  all  others  found  or  concerned  in 
tlie  house,  it  was  held  that  this  information  did  not  authorize  a 
warrant  for  the  arrest  of  a  person  found  in  the  house,  but  against 
whom  the  information  was  not  laid  otherwise  than  in  the  prayer 
as  above.     Qleland  v.  Robinson,  11  C  P.  (Ont.),  416. 

If  a  statute  gives  summary  proceedings  for  various  offences 
specified  in  several  sections,  an  information  is  bad  which  leaves  it 
uncertain  under  which  section  it  took  place  ;  and  where  a  statute 
creates  several  offences,  one  of  which  is  charged  in  an  information, 
a  conviction  of  another  offence,  the  subject  of  the  same  penalty 
will  be  bad.     Thompson  v.  Durnford,  12  L.  C.  J.,  285-7. 

Where  two  or  more  persons  may  commit  an  offence  under  an 
Act,  the  information  may  be  jointly  laid  against  them.  R.  v. 
Littlechild,  L.  R.  6  Q.  B.,  295.  But  where  the  penalty  is  imposed 
on  each  person,  it  is  wrong  to  convict  them  jointly,  even  when 
they  are  charged  in  £f  joint  information,  and  in  such  case  there 
may  be  separate  convictions  (ih.).  But  under  the  eighty-ninth 
section  of  this  Act,  when  each  joint  offender  is  adjudged  to  for- 
feit a  sum  equivalent  to  the  value  of  the  property,  no  further 
sum  shall  be  paid  to  the  party  aggrieved  than  the  amount  for- 
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feited  by  one  of  such  offenders  only  ;  and  the  corresponding  sum 
forfeited  by  the  other  offender  shall  be  applied  in  the  same 
manner  as  other  penalties  are  directed  to  be  applied. 

The  laying  of  the  information  is  the  commencement  of  a  prose- 
cution before  a  magistrate.     R.  v.  Lennox,  34  Q.B.  (Ont.),  28. 

If  when  the  information  is  sworn  to,  a  blank  is  left  for  the 
defendant's  christian  name,  and  this  blank  is  afterwards  filled  up 
by  the  Justice,  the  information  will  be  void,  and  the  Justice  will 
have  no  right  to  issue  a  warrant  thereon,  and  any  warrant  issued 
thereon  will  be  void.     Garrison  v.  Harding,  1  Pugsley,  166. 

An  information  is  unnecessary  where  the  Justices  have  power 
to  convict  on  view  {R.  v.  Jones,  12  A.  &  E.,  684),  or  where  the 
defendant  is  already  present  and  before  the  Justices.  Turner  v. 
Postmaster-Oeneral,  5  B.  &  S.  756. 

The  laying  of  the  information  or  complaint  will  give  the  magis- 
trate jurisdiction  to  hear  the  case  if  the  defendant  appears  ;  and 
though  no  summons  is  issued  or  any  steps  taken  to  bring  the  per- 
.son  complained  of  before  the  magistrate.  Where  the  information 
or  complaint  is  laid,  the  actual  presence  of  the  defendant  is  all 
that  is  required,  whether  he  appears  voluntarily  or  on  summons 
or  warrant  is  immaterial,  the  magistrate  having  jurisdiction  in 
either  case  (R.  v.  Mason,  29  Q.  B.  (Ont.),  431) ;  and  if  a  party 
appears  and  defends  without  any  summons  being  issued,  he  cannot 
afterwards  object  that  there  was  no  complaint  on  oath.  Ex  pa.rte 
Wood,  1  Allen,  422. 

But  in  order  to  give  jurisdiction  over  the  person  of  the  offender, 
in  the  case  of  a  summary  conviction,  it  must  either  appear  that 
an  information  has  been  laid,  or  that  the  information  has  been 
waived.  Sfon^ss  v.  Lake,  40  Q.  B.  (Ont.),  326  ;  R.  v.  Fletcher,  L. 
R,  1  C.  C.  R,  320  ;  BMe  v.  Beech,  L.  R,  1  Ex.  D.,  820. 

The  plaintiff,  on  an  information  against  him,  under  the  (Ont.; 
37  Vic,  chap.  32,  for  selling  liquor  without  a  license,  was  brought 
before  the  defendants  magistrates.  It  was'  proved  that  this  was 
his  second  offence,  though  the  information  did  not  charge  it  as 
such.  The  plaintiff,  represented  by  counsel,  disputed  the  evidence 
as  to  the  first  conviction,  but  did  not  object  to  the  information  and 
the  magistrates  convicted  and  adjudged  him  to  be  imprisoned  for 
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ten  days,  which  they  had  power  to  do  only  for  a  second  offence. 
It  was  hekl  that  the  plaintiff'  had  waived  the  objection  to  the  in- 
formation, and  that  defendants  were  not  liable  in  trespass.  StoTiess 
V.  Lake,  40  Q.  B.  (Ont.),  320  ;  see  also  Apjyleton  v.  Lepper,  20  C. 
P.  (Ont.),  142  ;  Poivell  v.  Williamson,  1  Q.  B.  (Ont.),  154;  Friel 
V.  Ferguson,  15  C.  P.  (Ont.),  584. 

If  no  information  is  laid,  and  the  objection  is  not  waived,  the 
conviction  will  be  illegal.  The  respondent  laid  an  information 
before  a  Justice,  that  a  house  was  "  kept  or  used  as  a  common 
gaming  house,"  and  thereupon  the  Justice  granted  a  warrant 
under  which  the  appellant  was  arrested  at  the  house  in  question. 
He  was  brought  before  two  Justices,  and  charged  under  the  "  Act 
for  the  Suppression  of  Betting  Houses,"  as  "  the  person "  who 
"  having  the  management  of  a  room  "  in  the  house  used  it  "  for 
the  purpose  of  betting  with  persons  resorting  thereto."  No 
information  was  laid,  nor  was  any  summons  issued  under  the  last 
named  statute,  and  the  appellant  did  not  waive  this  omission.  It 
was  held  that  the  appellant  could  not,  under  these  circumstances, 
be  legally  convicted.    Blake  v.  Beech,  L.  R.,  1  Ex.  D.,  320. 

Where  the  information  is  for  one  offence,  and  where,  if  the  de- 
fendant appear,  the  charge  against  him  is  for  another  offence,  the 
proceedings  are  irregular,  and  a  conviction  cannot  be  upheld. 
Martin  v.  Pridgeon,  1  E.  &  E.,  778.  But  such  an  irregularity  may 
be  waived.      Tiirner  v.  Postmaster,  G.  5  B.  &  S.,  756. 

Every  objection  to  any  information,  for  any  defect  apparent  on 
the  face  thereof,  should  be  taken  before  the  magistrate,  when  the 
substance  of  the  information  is  stated  to  the  defendant  under  sec- 
tion 37.  If  not  then  taken  the  objection  will  be  waived,  and  if  the 
objection  is  taken,  the  magistrate  may  forthwith  cause  the  infor- 
mation to  be  amended  in  such  particular.  See  R.  v.  Cavanagh, 
27  C.  P.  (Ont.),  537,  in  which  it  was  held  that  the  32  &  33  Vic, 
chap.  29,  s.  32,  applied  to  informations  in  cases  of  summary  con- 
victions;  see  section  1  s.-s.  1.  Where,  therefore,  objection  was 
taken  to  a  conviction  for  selling  liquor  without  license,  that  the 
conviction  did  not  name  or  otherwise  describe  the  person  to  whom 
the  liquor  was  sold,  it  was  held  that  the  objection  should  have 
been  made  before  the  magistrate,  and  though  a  fatal  objection,  if 
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taken  at  the  proper  time,  it  was  removed  by  the  delay.  The  Court 
also  seemed  to  be  of  opinion  that  section  5  of  this  Act  (32  k  33 
Vic,  chap.  31)  would  of  itself  have  been  a  sufficient  answer  to  the 
objection.     R.  v.  Cavanagh,  supra. 

According  to  the  decision  in  JR.  v.  Cavanagh,  27  C.  P.  (Ont.),  537, 
that  the  Act  respecting  procedure  in  criminal  cases  32  &  33  Vic, 
chap.  29,  applies  to  informations  in  cases  of  summary  convictions 
(see  section  1  s.-s.  1)  ;  all  the  pro\isions  of  that  Act  already 
given  in  relation  to  indictable  cases  (see  ante,  23-4)  will  apply  to 
informations  under  this  Act.  The  14th  section  of  this  Act  con- 
tains express  pro\'ision  in  regard  to  the  statement  in  informations 
of  the  property  of  partners  or  municipal  corporations.  See  al^o 
32  tk  33  Vic,  chap.  29,  sections  17  to  22  inclusive. 

The  principle  which  R.  v.  Cavanagh,  supra,  sustains,  namely, 
requiring  objections  to  be  raised  before  the  magistrate  on  the 
original  hearing,  is  further  enforced  by  the  67th  section  of  this 
Act,  which  provides  that  no  appeal  shall  be  successful  on  the 
ground  of  variance,  unless  insisted  on  before  the  Justice,  and  un- 
less it  appear  that  the  Justice  refused  to  adjourn,  though  it  was 
shewn  to  him  that  the  defendant  was  deceived  or  misled.  See 
sections  5  and  1 2,  also  section  68. 

In  R.  V.  Cavanagh,  27  C.  P.  (Ont.),  537,  it  was  held  that  the 
information  might  be  amended  ;  see  32  »!s:  33  Vic,  chap.  29,  s.  32 ; 
also  Crau'fordv.  Beattie,  39  Q.  B.  (Ont.),  13,  ante,  p.  30.  But  if 
the  information  is  on  oath,  it  must  be  re-sworn.  Re  Conklin,  31 
Q.  B.  (Ont.),  160.  On  an  information  for  an  assault  under  the 
32  k  33  Vic,  chap.  20,  s.  43,  it  was  held  that  the  information  might 
be  amended,  by  adding  the  words  "  falsely  imprison "  so  as  to 
convey  a  charge  of  false  imprisonment,  (lb.) 

The  general  rule  is,  that  no  person  can  have  an  order  or  convic- 
tion made  against  him  without  first  being  summoned,  and  having 
an  opportunity  of  defence.  Cooper  v.  W.  Board,  14  C.  B.,  N.  S., 
180  ;  but  his  appearing  will  waive  the  summons.  R.  v.  Smith,  L. 
R.,  1  C.  C.  R.,  110 ;  see  ante,  p.  100. 

It  seems  that  the  summons  under  this  section  should  on  its  face 
show  the  authority  of  the  magistrate  issuing  it  to  act.  In  the 
Province  of  Quebec  a  defendant  had   been  couAdcted  of  selling' 
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li(inor  without  license.  In  the  absence  of  Mr.  Coursol,  Mr.  Bre- 
haut  had  presided.  The  usual  form  of  words  in  the  summons,  re- 
quiring the  defendant  to  be  and  apj;)ear  before  "  C.  J.  Coursol^ 
Esq.,"  and  stating  under  what  authority,  had  been  struck  out,  and 
the  words  "  M.  Brehaut,  P.M.,"  substituted.  On  the  return  of  tlie 
summons,  the  defendant  pleaded  to  the  jurisdiction,  and  on  this 
being  overruled  he  pleaded  to  the  merits.  The  Court  held  that  the 
plea  to  the  jurisdiction  was  not  a  waiver  of  the  plea  to  the  mer- 
its, and  they  quashed  the  conviction.  (Durnford  v.  Faiveau,  3  L 
C,  L.  J.,  19.  But  if  the  defendant  had  made  a  motion  instead  of 
pleading  to  the  jurisdiction,  the  subsequent  plea  to  the  merits 
would  be  a  waiver  of  the  objection  to  the  jurisdiction.  Durnford 
V.  St.  Marie,  3  L.  C,  L.  J.,  19.) 

The  words  in  this  section,  "  order  for  the  payment  of  money  or 
otherwise,"  include  orders  of  every  kind  which  a  Justice  of  the 
Peace  has  authority  to  make,  and  orders  other  than  those  for  the 
payment  of  money.  Movant  v.  Taylor,  L.  R.,  1  Ex.  D.,  188.  The 
rule  as  to  words  ejusdein  generis  does  not  apply  here,  or  limit  the 
effect  of  the  words  "  or  otherwise."  (/6.) 

2.  Every  s\ich  summons  shall  be  served  by  a  Constable  or  other  Peace 
Officer,  or  other  person  to  whom  the  same  may  be  delivered,  upon  the  per- 
son to  whom  it  is  directed,  by  delivering  the  same  to  the  party  personally,  or 
by  leaving  it  with  some  person  for  him  at  his  last  or  most  usual  place  of 
abode. 

If  the  summons  cannot  be  personally  served  it  must  be  left  for 
him  at  his  present  place  of  abode  if  he  have  one,  or  if  not,  then 
at  his  last  place  of  abode.  R.  v.  Evans,  19  L.  J.,  M.  C,  \51\  R.  v. 
Higham,  7  E.  &  B.  5.57.  It  should  be  served  a  reasonable  time 
before  the  day  appointed  in  it  for  his  appearance,  but  it  is  for  the 
Justice  to  decide  whether  the  summons  has  been  served  a  reason- 
able time  before  or  not.  Two  days  or  more  would  generally  be 
deemed  reasonable,  (Re  Williams,  21  L.  J.,  M.  C,  46  ;  ex  parte  Hop- 
wood,  1.5  Q.  B.  121)  ;  as  to  reasonable  time  see  section  7  and  note 
thereon.  An  objection  to  the  service  should  be  taken  at  the  hear- 
ing. R.  V.  Berry,  23  J.  P.  86.  A  summons  under  this  Act  may 
be  served  by  anypersonto  whom  it  is  delivered,  including  eitherthe 
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informant  or  complainant.     The  summons  should  be  signed  in  du- 
plicate, and  one  of  them  retained  by  the  party  serving. 

3.  The  Constable,  Peace  OflScer,  or  person  who  serves  the  same,  shall  attend 
at  the  time  and  place,  and  before  the  Justice  or  Justices  in  the  summons 
mentioned,  to  depose,  if  necessary,  to  the  service  thereof. 

It  seems  that  a  commissioner  for  taking  affidavits  has  no  power 
to  swear  to  the  affidavit  of  service  of  the  summons.  M.  v.  Golding, 
2  Pugsley,  385.  Under  this  section  it  seems  the  Justice  must 
swear  to  the  affidavit  of  service  himself.  > 

In  every  case  where  an  oath  or  affirmation  is  dii'ected  to  be 
made  before  a  Justice,  he  has  full  power  and  authority  to  admin- 
ister the  same,  and  to  certify  to  its  being  made.  31  Vic,  chap.  1, 
s.  7,  sixteenthly. 

4.  But  nothing  hereinbefore  contained  shall  oblige  any  Justice  or  Justices 
of  the  Peace  to  issue  any  such  Summons  in  any  case  where  the  application 
for  any  order  of  Justices  is  by  law  to  be  made  ex  parte. 

5.  No  objection  shall  be  allowed  to  any  information,  complaint  or  sum- 
mons, for  any  alleged  defect  therein,  in  substance  or  in  form,  or  for  any 
variance  between  such  information,  complaint  or  summons,  and  the  evid- 
ence adduced  on  the  jJkrt  of  the  informant  or  complainant  at  the  hearing 
of  such  information  or  complaint ;  but  if  any  such  variance  appears  to  the 
Justice  or  Justices  present  and  acting  at  such  hearing  to  be  such,  that  the 
person  summoned  and  appearing  has  been  thereby  deceived  or  misled,  such 
Justice  or  Justices,  may,  upon  such  terms  as  he  or  they  think  fit,  adjourn 
the  hearing  of  the  case  to  a  future  day. 

There  is  a  similar  provision  in  the  Act  in  reference  to  warrants. 
See  section  12. 

An  information  by  a  person  who  has  no  authority  to  make  it 
is  the  same  as  no  information,  and  this  provision  in  the  Act,  cur- 
ing objections  for  defects  in  form,  must  be  held  to  apply  only  to 
informations  made  by  persons  who  have  authority  to  make  them, 
and  not  to  give  validity  to  an  information  made  by  a  person 
without  any  authority.     Ex  parte  Eagles,  2  Hannay,  51. 

In  all  cases  after  judgment  given,  and  in  the  event  of  an 
appeal,  the  appellant  will  not  be  allowed  to  succeed  for  any  such 
variance,  unless  he  proves  that  the  objection  was  made  before  the 
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Justice  trying  the  case,  and  unless  he  also  proves  that  such  Justice 
refused  to  adjourn  on  its  being  shown  to  him  that  the  person 
summoned  &c.,  was  deceived  or  misled  by  the  variance.  See  sec- 
tion G7.  Under  the  68th  section  the  appeal  is  to  be  disposed  of  on 
its  merits,  notwithstanding  any  defect  of  form. 

Any  objection  will  be  disposed  of,  if  both  parties  still  consent 
to  the  Justice  proceeding  in  the  case.  R.  v.  CheUenham,  1  Q.  B., 
467. 

Objections  should  be  distinctly  taken  at  first,  for  a  person  can- 
not waive  the  objection,  and  renew  it  when  the  decision  is  against 
him.  Wakejield  v.  West  Riding,  L.  K,  1.  Q.  B.,  84.  If  a  party 
appears  before  Justices  and  allows  a  charge  which  they  have 
jurisdiction  to  hear,  to  be  proceeded  with  without  objection,  he 
waives  the  want  of  a  summons.     R.  v.  Shaiu,  11  Jur.,  N.  S.,  415. 

An  information,  not  under  oath,  was  laid  for  selling  liquor 
without  licence.  The  defendant's  counsel  appeared,  however,  on 
the  day  of  trial,  and  though  he  raised  this  objection  he  did  not 
ask  a  delay  or  adjournment.  The  Justice  then  proceeded  with 
the  hearing,  the  defendant's  counsel  cross-examined  the  witnesses, 
and  the  Justice,  upon  clear  proof  of  the  offence  charged,  convict- 
ed the  defendant.  It  did  not  appear  that  the  defendant  was  in 
any  way  misled  or  prejudiced  by  the  alleged  defect  in  the  inform- 
ation. Under  these  circumstances  it  was  held  that  the  statute 
cured  the  defect.  R.  v.  Mc3IiUa?i,  2  Pugsley,  110.  See  also  Stoness 
v.  Lake,  40  Q.  B.  (Ont.),  320  ;  Crawford  v.  Beattie,  39  Q.  B.  (Ont.), 
13  ;  R.  V.  Cavanagh,  27  C.  P.  (Ont.),  537.  See  also  ex  parte  Dun- 
lap,  3  Allen,  281.  See  also  sections  21  and  22,  which  contain  fur- 
ther provisions  as  to  adjournment  when  the  defendant  appears  to 
have  been  misled. 

6.  If  the  person  served  with  a  Summons  does  not  appear  before  the 
Justice  or  Justices  at  the  time  and  place  mentioned  in  the  Summons,  and  it 
be  made  to  appear  to  the  Justice  or  Justices,  by  oath  or  affirmation,  that  the 
Summons  was  duly  served  what  the  Justice  or  Justices  deem  a  reasonable 
time  before  the  time  therein  appointed  for  appearing  to  the  same,  then  the 
Justice  or  Justices,  upon  oath  or  affirmation  being  made  before  him  or  them, 
substantiating  the  matter  of  the  information  or  complaint  to  his  or  their  satis- 
faction, may,  if  he  or  they  think  fit,  issue  his  or  their  Warrant  (B)  to  appre- 
hend the  party  so  summoned,  and  to  bring  him  before  the  same  Justice  or 
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Justices  or  before  some  other  Justice  or  Justices  of  the  Peace  in  and  for  the 
same  Territorial  Division,  to  answer  to  the  said  information  or  complaint, 
and  to  be  further  dealt  with  according  to  law  ;  or  the  Justice  or  Justices  be- 
fore whom  any  such  information  is  laid,  for  any  such  offence  as  aforesaid, 
punishable  on  conviction,  upon  oath  or  affirmation  being  made  before  him  or 
them  substantiating  the  matter  of  the  information  to  his  or  their  satisfaction* 
may,  if  he  or  they  think  fit,  instead  of  issuing  a  Summons,  issue  in  the  first 
instance  his  or  their  Warrant  (C)  for  apprehending  the  person  against  whom 
the  information  has  been  laid,  and  bringing  him  before  the  same  Justice  or 
Justices,  or  before  some  other  Justice  or  Justices  of  the  Peace  in  and  for  the 
same  Territorial  Division,  to  answer  to  tho  information  and  to  be  further 
dealt  with  according  to  law  ;  Provided  that  where  a  Warrant  is  issued  in  the 
first  instance,  the  Justice  issuing  it  shall  furnish  a  copy  or  copies  thereof,  and 
cause  a  copy  to  be  served  on  each  party  arrested  at  the  time  of  such  arrest. 

The  latter  part  of  this  .section,  which  authorizes  the  issue  of  a 
warrant  in  the  first  instance,  is  confined  to  informations  and  does 
not  extend  to  complaints  or  orders. 

Under  the  1  Vic,  chap.  21,  s.  27  a  magistrate  could  not  cause 
the  arrest  of  a  party  in  the  first  instan|Ce  on  a  charge  of  neglect 
to  perform  statute  labour.  That  Act  required  the  prior  issue  of  a 
summons.     Cronkhite  v.  Somerville,  3  Q.  B  (Ont.),  129. 

Where  an  Act  of  Parliament  gives  a  Magistrate  jurisdiction 
over  an  ofience,  it  impliedly  gives  him  power  to  make  out  a 
Warrant,  and  bring  before  him  any  person  charged  with  such 
ofience.     Bnne  v.  Metkuen,  2  Bing.  63. 

Complaint  under  oath  of  an  assault  was  made  before  a  Justice 
on  which  he  issued  a  summons,  the  defendant  not  appearing,  the 
Justice  on  proof  of  service  of  the  summons  issued  the  warrant  B, 
under  this  section,  upon  which  the  defendant  was  arrested,  brought 
before  the  Justice  and  convicted — he  protesting  against  the  pro- 
ceedings. It  was  held  that  as  there  was  a  complaint  under  oath, 
the  Justice  had  authority  to  issue  a  waiTant  in  the  first  instance, 
and  that  his  having  used  the  form  (B)  instead  of  (C),  did  not 
make  the  arrest  illegal,  and  that  he  had  power  to  convict,  though 
the  summons  served  was  defective  in  not  stating  the  day  the 
defendant  was  to  appear.  R.  v.  Perkins,  Stephens  Dig.  N.  B., 
256. 

7.  If  where  a  Summons  lias  been  issued,  and  upon  the  day  and  at  the  place 
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therein  appointed  for  the  appearance  of  the  party  summoned,  the  party  fails  to 
appear  in  obedience  to  the  yummons,  then,  if  it  be  proved  upon  oath  or  affir- 
mation to  the  Justice  or  Justices  present,  that  a  Summons  was  duly  served 
upon  the  party  a  reasonable  time  before  the  time  appointed  for  his  appearance, 
the  Justice  or  Justices  of  the  Peace  may  proceed  ex  parte  to  the  hearing  of 
the  information  or  complaint,  and  adjudicate  thereon,  as  fully  and  effectually 
to  all  intents  and  purposes  as  if  the  party  had  pex*sonally  appeared  before 
him  or  them  in  obedience  to  the  Summons. 

Justices  ought  to '  be  very  cautious  how  they  proceed  in  the 
absence  of  a  defendant  who  has  been  summoned  only,  unless  they 
have  strong  o-round  for  believing  that  the  summons  has  reached 
him,  and  that  he  is  wilfully  disobeying  it ;  and  this  rule  applies, 
though  under  the  second  section  of  the  statute,  the  summons 
may  be  legally  served  by  leaving  the  same  at  the  last  or  most 
usual  place  of  abode  of  the  defendant.  The  defendant  was  a  fish- 
erman, and  went  to  sea  in  pursuit  of  his  catling  on  the  9th  of 
March.  On  the  same  day  a  summons  for  an  assault  was  taken 
out  against  him  requiring  him,  to  appear  to  answer  the  charge 
upon  the  12th.  On  that  day  it  having  been  proved  that  a  sum- 
mons was  served  on  the  defendant  on  the  10th  by  leaving  it  with 
his  mother  at  his  usual  place  of  abode,  the  Justice  convicted  him 
in  his  absence,  though  it  did  not  appear  that  the  defendant's 
mother  knew  the  nature  of  the  summons.  The  defendant  re- 
turned on  the  9th  of  April,  and  was  arrested  under  the  conviction, 
but  the  Court  held  that  there  was  no  evidence  that  a  reasonable 
time  had  elapsed  between  the  time  of  the  service  of  the  summons 
and  the  day  for  hearing,  and  that  the  Justices  had  therefore  no 
jurisdiction  to  convict.  R.  v.  Smith,  L.  R.  10  Q.  B.,  604.  It  will 
be  observed  that  the  sixth  section  of  the  Act  gives  the  Justice 
tice  power  to  issue  a  warrant  on  the  non-appearance  of  the  party 
in  obedience  to  the  summons.  It  is  recommended  that  this 
course  be  pursued  by  the  Justices  in  every  case  before  conviction. 
It  is  sanctioned  also  by  the  32nd  section  of  this  Act. 

Where  a  statute  fixed  no  period  for  delay  between  the  service 
and  the  return  of  the  summons,  it  was  held  that  a  service  on  the 
defendant  at  his  domicile,  twenty  miles  from  the  place  where  he 
was  by  the  writ  summoned  to  appear  on  the  following  day,  at  ten 
o'clock  in  the  forenoon,   the   service   being  effected  about  three 
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o'clock  in  the  afternoon  of  the  day  preceding,  was  not  reasonable, 
and  the  plaintitf  could  not  legally  proceed  ex  parte.  Ex  parte 
Church,  14  L.  C.  R.,  318. 

8.  Every  Warrant  to  apprehend  a  Defendant  that  he  may  answer  to  an 
information  or  complaint  shall  be  under  the  hand  and  seal  or  hands  and  seals 
of  the  Justice  or  Justices  issuing  the  same,  and  may  be  directed  to  any  one 
or  more,  or  to  all  of  the  Constables  (or  other  Peace  Officers,  of  the  Territorial 
Di\-ision  within  which  it  is  to  be  executed,  or  to  such  Constable  and  all  other 
Constables  in  the  Territorial  Division  within  which  the  Justice  or  Justices 
who  issued  the  Warrant  hath  or  have  jurisdiction,  or  generally  to  aU  the 
Constables  (or  Peace  Officers)  within  such  Territorial  Division,  and  it  shall 
state  shortly  the  matter  of  the  information  or  complaint  on  which  it  is 
founded,  and  shall  name  or  otherwise  describe  the  person  against  whom  it 
has  been  issued,  and  it  shall  order  the  Constables  (or  other  Peace  Officers)  to 
whom  it  is  directed  to  apprehend  the  Defendant,  and  to  bring  him  before 
one  or  more  Justice  or  Justices  of  the  Peace,  of  the  same  Territorial  Divi- 
sion, as  the  case  may  require,  to  answer  to  the  information  or  complaint  and 
to  be  further  dealt  with  according  to  law. 

See  observations  under  section  17  of  the  32  &  33  Vic,  chap.  30, 
ante,  p.  33-4. 

9.  It  shall  not  be  necessary  to  make  the  Warrant  returnable  at  any  parti- 
cular time,  but  the  same  may  remain  in  full  force  until  executed  ;  and  the 
Warrant  may  be  executed  by  apprehending  the  Defendant  at  any  place  in  the 
Territorial  Division  ^vithin  which  the  Justices  who  issued  the  same  have 
jurisdiction,  or,  in  case  of  fresh  pursuit,  at  any  place  in  the  next  adjoining 
Territorial  Division  within  seven  miles  of  the  border  of  the  first  mentioned 
Territoi'ial  Division,  without  having  the  Warrant  backed  as  hereinafter 
mentioned. 

10.  In  all  cases  where  the  Warrant  is  directed  to  all  Constables  or  Peace 
Officers  in  the  Territorial  Division  within  which  the  Justice  or  Justices  who 
i&sued  the  same  have  jurisdiction,  any  Constable  or  Peace  Officer  for  any 
place  within  the  limits  of  the  jurisdiction  may  execute  the  Warrant  in  Like 
manner  as  if  the  Warrant  was  directed  specially  to  him  by  name,  and  not- 
withstanding that  the  place  in  which  the  Warrant  is  executed  be  not  within 
the  place  for  which  he  is  a  Constable  or  Peace  Officer. 

11.  If  any  person  against  whom  any  Warrant  has  been  issued  be  not  found 
within  the  jurisdiction  of  the  Justice  or  Justices  by  whom  it  was  issued,  or, 
if  he  escapes  into,  or  is,  or  is  suspected  to  be  in  any  place  within  Canada,  out 
of  the  jurisdiction  of  the  .Justice  or  .Justices  Avho  issued  the  Warrant,  any 
Justice  of  the  Peace,  within  whose  jurisdiction  such  person  may  be  or  be  sus- 
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pected  to  be,  upon  proof  upon  oath  or  affirmation  of  the  handwriting  of  the 
Justice  or  Justices  issuing  the  Warrant,  may  make  an  endorsement  upon  it, 
signed  with  his  name,  authorizing  the  execution  of  the  Warrant  within  his 
jurisdiction  ;  and  such  endorsement  shall  be  a  siifficient  authority  to  the  per- 
son bringing  the  Warrant,  and  to  all  other  persons  to  whom  it  was  originally 
directed,  and  to  all  Constables  or  other  Peace  Officers  of  the  Territorial 
DiWsion  wherein  the  endorsement  has  been  made,  to  execute  the  same  in  any 
place  within  the  jurisdiction  of  the  Justice  of  the  Peace  endorsing  the  same, 
and  to  carry  the  oflfender,  when  apprehended,  before  the  Justice  or  Justices 
who  first  issued  the  Warrant  or  some  other  Justice  having  the  same  juris- 
diction . 

12.  No  objection  shall  be  taken  or  allowed  to  any  Warrant  issued  as  afore- 
said, for  any  alleged  defect  therein  in  substance  or  in  form,  or  for  any  vari- 
ance between  it  and  the  evidence  adduced  on  the  part  of  the  Informant  or 
Complainant,  but  if  it  appears  to  the  Justice  or  Justices  present  and  acting  at 
the  hearing,  thtft  the  party  apprehended  under  the  Warrant  has  been  deceived 
or  misled  by  any  such  variance,  such  Justice  or  Justices  may,  iipon  such 
terms  as  he  or  they  think  fit,  adjourn  the  hearing  of  the  case  to  some  future 
day,  and  in  the  meantime  commit  (D)  the  Defendant  to  the  Common  Gaol,  or 
other  prison,  or  place  of  security  within  the  Territorial  Division  or  place 
wherein  the  Justice  or  Justices  may  be  acting,  or  to  such  other  custody  as  the 
Justice  or  Justices  think  fit,  or  may  discharge  him  upon  his  entering  into  a 
Recognizance  (E),  with  or  without  surety  or  sureties,  at  the  discretion  of  the 
Justice  or  Justices,  conditioned  for  his  appearance  at  the  time  and  place  to 
which  the  hearing  is  so  adjourned. 

13.  In  all  cases  where  a  Defendant  is  discharged  upon  Recognizance  and 
does  not  afterwards  appear  at  the  time  and  place  in  the  Recognizance  men- 
tioned, the  Justice  who  took  the  Recognizance,  or  any  Justice  or  Justices 
who  may  then  be  present,  having  certified  (F)  upon  the  back  of  the  Recogni- 
zance the  non-appearance  of  the  Defendant,  may  transmit  such  Recognizance 
to  the  proper  Officer  in  the  Province  appointed  by  law  to  receive  the  same, 
to  be  proceeded  upon  in  like  manner  as  other  Recognizances,  and  such  Certi- 
ficate shall  be  deemed  sufficient  prima  facie  evidence  of  the  non-appearance 
of  the  said  Defendant,  and  the  Justice  or  Justices  may  issue  his  or  their 
Warrant  for  the  apprehension  of  the  Defendant  on  the  information  or  com- 
plaint. 

14.  In  any  information  or  complaint  or  proceedings  thereon,  in  which  it  is 
necessary  to  state  the  ownership  of  any  property  belonging  to  or  in  possession 
of  partners,  joint  tenants,  parceners  or  tenants  in  common,  or  par  indivis,  it 
shall  be  sufficient  to  name  one  of  such  persons,  and  to  state  the  property  to 
belong  to  the  person  so  named  and  another,  or  others,  as  the  case  may  be  ; 
and  whenever  in  any  information  or  complaint  or  the  proceedings  thereon,  it 
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13  nececssary  to  mention,  for  any  purpose  whatsoever,  any  partners,  joint 
tenants,  parceners  or  tenants  in  common,  or  ^ar  iridivis,  it  shall  be  sufficient 
to  describe  them  in  the  manner  aforesaid  ;  and  whenever  in  any  information 
or  complaint,  or  the  proceedings  thereon,  it  is  necessary  to  describe  the 
ownership  of  any  work  or  building  made,  maintained  or  repaired  at  the 
expense  of  the  Corporation  or  inhabitants  of  any  Territorial  Di-vision  or  place, 
or  of  any  materials  for  the  making,  altering  or  repairing  the  same,  they  may 
be  therein  described  as  the  property  of  the  inhabitants  of  such  Territorial 
Division  or  place. 

15.  Every  person  who  aids,  abets,  counsels  or  procures  the  commission  of 
any  offence  which  is  punishable  on  summary  conviction,  shall  be  liable  to  be 
proceeded  against  and  convicted  for  the  same,  either  together  with  the  prin- 
cipal offender,  or  before  or  after  his  conviction,  and  shall  be  liable,  on  convic- 
tion, to  the  same  forfeiture  and  punishment  as  the  principal  offender,  and 
may  be  proceeded  against  and  convicted  either  in  the  Territorial  Di\'ision  or 
place  where  the  principal  offender  may  be  convicted,  or  in  that  in  which  the 
offence  of  aiding,  abetting,  counselling  or  procuring  was  committed. 

Where  a  master  intends  a  servant  to  commit  some  offence,  he 
should  be  summoned  as  principal,  and  the  servant  as  aiding  and 
abetting,  (Wilson  v.  Steiuart,  3  B.  &  S.,913);  or  the  master  may  be 
charged  with  aiding  the  servant.  Howells  v.  Wynne,  15  C.B.N.S. 
3.  In  some  cases  the  master  may  be  responsible  for  the  criminal 
act  of  his  servant,  though  done  without  his  knowledge, — as,  for 
example,  under  the  Licensing  Act.     Mullins  v.  Collins,  88  J.  P.,  34. 

A  conviction  cannot  be  procured  under  this  section,  unless  the 
principal  offence  has  been  committed.  Though  there  may  be 
accessories  after  the  fact  in  regard  to  felonies,  there  can  be  none 
such  in  the  case  of  an  offence  punishable  on  summary  conviction, 
as  the  above  section  only  applies  to  aiding,  iSic,  the  commission  of 
any  offence.     Kerr's  Acts,  165. 

16.  If  it  be  made  to  appear  to  any  Justice  of  the  Peace,  by  the  oath  or 
affirmation  of  liny  credible  jjerson,  that  any  person  within  the  jurisdiction  of 
such  Justice  is  likely  to  give  material  evidence  on  behalf  of  the  prosecutor  or 
complainant  or  defendant,  and  will  not  voluntarily  appear  as  a  witness  at  the 
time  and  place  appointed  for  the  hearing  of  the  information  or  complaint,  the 
Justice  shall  issue  his  Summons  (G  1)  to  such  person,  recjuiring  him  to  be  and 
appear  at  a  time  and  place  mentioned  in  the  Summons,  before  the  said  Justice, 
or  any  other  Justice  or  Justices  of  the  Peace  for  the  Territorial  Division  who 
may  then  be  there,  to  testify  what  he  knows  concerning  the  information  or 
complaint. 
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Under  this  section  the  witness  must  be  within  the  jurisdiction 
of  the  Justice,  but  either  party,  eitlicr  prosecutor  or  defendant, 
may  invoke  the  provisions  of  the  section. 

The  plain  rule  is  that  witnesses  far  the  defence,  in  the  absence 
of  any  provision  expressly  taking  away  the  right  to  examine  them, 
are  admissible  as  a  matter  of  unquestionable  right.  Where, 
therefore,  a  party  was  convicted  under  the  Public  Health  Act 
(Ont.),  36  Vic,  chap.  43,  the  magistrates  refusing  to  hear  witnesses 
for  the  defence,  on  the  ground  that  the  statute  made  no  provision 
for  such  witnesses  being  called,  the  complaint  was  re-opened  by  the 
Court.     Re  Holland,  87  Q.  B.  (Ont.),  214. 

A  Justice  cannot  be  ordered  to  attend  at  the  house  of  an  infirm 
witness  to  take  his  deposition.     Ex  parte  Kimholton,  25  J.P.,  759. 

Every  prosecutor  of  any  information  who  has  not  a  pecuniary 
interest  in  the  result,  and  every  complainant,  whatever  his  interest 
may  be,  is  a  competent  witness,  and  a  liability  for  costs  will  not 
exclude  a  prosecutor,  see  sec.  45.  The  32  &  33  Vic,  chap.  29,  s. 
58,  and  following  sections,  contain  the  law  as  to  witnesses  and 
evidence  in  criminal  cases.  As  a  general  rule  crime  or  interest 
does  not  exclude  a  witness,  see  sec.  62.  The  sixty -fourth  section 
of  this  Act  was  amended  by  the  40  Vic,  chap.  26. 

The  Justice  under  this  section  can,  as  we  have  already  seen, 
issue  his  summons  to  witnesses  for  the  informant,  complainant, 
or  defendant,  whilst  under  the  32  &  33  Vic,  chap.  30,  he  can 
only  summon  witnesses  for  the  prosecution,  but  the  person  so  to 
be  summoned  must  by  the  oath  or  affirmation  of  the  person  whose 
deposition  supports  the  application,  be  shewn  to  be  within  the 
jurisdiction,  i.e.,  the  territorial  division,  of  the  Justice  to  whom  it 
is  made ;  whilst  under  the  32  &  33  Vic,  chap.  30,  he  can  summon 
any  one  within  the  limits  of  Canada. 

The  power  of  the  Justice  under  this  section  to  issue  summons 
and  warrant  is  conditional  upon  its  being  made  to  appear  by  the 
oath  or  affirmation  of  any  credible  person,  that  any  person  within 
the  jurisdiction  of  such  Justice  is  likely  to  give  material  evidence 
on  behalf  of -the  prosecutor,  and  will  not  voluntarily  appear;  with- 
out such  oath  the  summons  or  warrant  is  unauthorized.  Gross 
V.  Wilcox,  39  Q.  B.  (Ont.),  193. 
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These  sections  in  no  manner  apply  to  the  case  of  a  prosecutor 
unwilling  to  proceed,  and  entitled  so  to  refuse  (as  for  instance 
where  the  charge  is  of  assault  only),  but  only  to  the  case  of  a 
material  witness  other  than  the  prosecutor  refusing  to  attend, 
where  the  prosecutor  is  desirous  of  proceeding.  Cross  v.  Wilcox^ 
39  Q.  B.  (Ont.),  187.  A  magistrate  who  by  warrant  causes  the 
arrest  of  the  prosecutor  to  aiisiver  the  charge  contained  in  the  in- 
fortnation,  and  to  be  further  dealt  with  according  to  law,  exceeds 
his  jurisdiction  and  is  liable  in  trespass. 

17.  If  any  person  so  summoned  neglects  or  refuses  to  appear  at  the  time 
and  place  appointed  by  the  Summons,  and  no  just  excuse  be  offered  for  svich 
neglect  or  refusal,  then  (after  proof  upon  oath  or  affirmation  of  the  Summons 
having  been  served  upon  him,  either  personally  or  by  leaving  the  same  for 
him  with  some  person  at  his  last  or  most  usual  place  of  abode)  the  Justice  or 
Justices  before  whom  such  person  should  have  appeared  may  issue  a  Warrant 
(G  2)  to  bring  and  have  such  person,  at  a  time  and  place  to  be  therein  men- 
tioned, before  the  Justice  who  issued  the  Summons,  or  before  any  other 
Justice  or  Justices  of  the  Peace  for  the  same  Territorial  Di%-ision  who  may  be 
then  there,  to  testify  as  aforesaid,  and  the  said  Warrant  may,  if  necessary,  be 
backed  as  hereinbefore  mentioned,  in  order  to  its  being  executed  out  of  the 
jurisdiction  of  the  Justice  who  issued  the  same. 

18.  If  the  Justice  is  satisfied,  by  evidence  upon  oath  or  affirmation,  that  it 
is  probable  that  the  person  will  not  attend  to  give  evidence  without  being 
compelled  so  to  do,  then  instead  of  issuing  a  Summons  he  may  issue  his  War- 
rant (G  3)  in  the  first  instance,  and  the  Warrant  may,  if  necessary,  be  backed 
as  aforesaid. 

19.  If  on  the  appearance  of  the  person  so  summoned  before  the  last  men- 
tioned Justice  or  Justices,  either  in  obedience  to  the  Summoms,  or  upon  be- 
ing brought  before  him  or  them,  by  virtue  of  the  Warrant,  such  -person 
refuses  to  be  examined  upon  oath  or  affirmation  conceminft  the  premises, 
or  refuses  to  take  an  oath  or  affirmation,  or  having  taken  the  oath  or  affirma- 
tion refuses  to  answer  such  questions  concerning  the  premises  as  are  then  put 
to  him,  without  offering  any  just  excuse  for  his  refusal,  any  Justice  of  the 
Peace  then  present,  and  having  jurisdiction,  may,  by  Warrant  (G  4),  commit 
the  person  so  refusing  to  the  Common  Gaol  or  other  prison  for  the  Territorial 
Division  where  the  person  then  is,  there  to  remain  and  be  imprisoned  for  any 
time  not  exceeding  ten  days,  unless  in  the  meantime,  he  consents  to  be  ex- 
amined and  to  answer  concerning  the  premises. 

A  Justice  of  the  Peace  may  commit  a  feme  covert  who  is  a 
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material  witness  on  a  charge  of  felony  brought  before  him,  and 
who  refuses  to  appear  at  the  Sessions  to  give  evidence,  or  to  find 
sureties  for  her  appearance.     Bennet  v.  Watson,  3  M.  &  S.  1. 

A  magistrate  has  no  right  to  issue  a  warrant  for  the  apprehen- 
sion of  a  person  to  attend  to  find  bail  for  his  appearance  as  a 
witness  at  the  Assizes,  although  it  is  sworn  that  the  witness  is 
material  and  has  refused  to  obey  a  summons  which  had  previously 
been  issued  to  give  evidence  before  the  magistrate.  Evans  v.  Rees, 
12  A.  &  E.,  55. 

20.  In  all  cases  of  complaint  upon  which  a  Justice  or  Justices  of  the  Peace 
may  make  an  order  for  the  payment  of  money  or  otherwise,  it  shall  not  be 
necessary  that  such  complaint  be  in  writing  unless  it  be  required  to  be  so  by 
some  particular  Act  or  Law  upon  which  such  complaint  is  framed. 

21.  In  all  cases  of  informations  for  oiiences  or  acts  punishable  upon  sum- 
mary conviction,  any  variance  between  the  information  and  the  evidence 
adduced  in  support  thereof  as  to  the  time  at  which  such  oflfence  or  act  is  alleged 
to  have  been  committed,  shall  not  be  deemed  material,  if  it  be  proved  that 
such  information  was  in  fact  laid  within  the  time  limited  by  law  for  laying 
the  same  ;  and  any  variance  between  the  information  and  the  evidence  ad- 
duced in  support  thereof,  as  to  the  place  in  which  the  oflence  or  act  is  alleged 
to  have  been  committed,  shall  not  be  deemed  material,  if  the  oflfence  or  act 
be  proved  to  have  been  committed  within  the  jurisdiction  of  the  Justice  or 
Justices  by  whom  the  information  is  heard  and  determined. 

As  to  these  allegations  of  time  and  place  and  variances  between 
the  information  and  evidence,  in  relation  to  the  same  respectively, 
see  R.  V.  Cavanagh,  27  C.  P.  (Ont.),  537;  see  also  the  32  &  33  Vic, 
chap.  29,  s.  23,  and  the  observations  already  made  as  to  informa- 
tions under  section  1  of  this  Act,  ante,  p.  101-2. 

22.  If  any  such  variance,  or  any  other  variance  between  the  information 
and  the  evidence  adduced  in  support  thereof,  appears  to  the  Justice  or  Jus- 
tices present,  and  acting  at  the  hearing,  to  be  such  that  the  party  charged  by 
the  information  has  been  thereby  deceived  or  misled,  the  Justice  or  Justices, 
upon  such  terms  as  he  or  they  think  fit,  may  adjourn  the  hearing  of  the  case 
to  some  future  day,  and  in  the  meantime  commit  (D)  the  Defendant  to  the 
Common  Gaol,  or  other  prison,  or  to  such  other  custody  as  the  Justice  or  Jus- 
tices think  fit,  or  may  discharge  him  upon  his  entering  into  a  Recognizance 
(E),  with  or  without  Surety  or  Sureties,  at  the  discretion  of  the  Justice  or 
Justices,  conditioned  for  his  appearance  at  the  time  and  place  to  which  the 
hearing  is  adjourned. 
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If  Justices  of  the  Peace  adjom-n  their  proceedings  to  a  day  sub- 
sequently to  the  repeal  of  an  Act  of  Parliament  under  which  they 
act  their  jurisdiction  will  cease.     R.  v.  Loudon,  3  Burr.  1456. 

23.  In  all  cases  where  a  Defendant  has  been  discharged  upon  Recognizance 
as  aforesaid,  and  does  not  afterwards  appear  at  the  time  and  place  in  the  Re- 
cognizance mentioned,  the  Justice  who  took  the  Recognizance,  or  any  other 
Justice  or  Justices  who  may  then  be  there  present,  having  certified  (F)  upon 
the  back  of  the  Recognizance  the  non-appearance  of  the  Defendant,  may 
transmit  the  Recognizance  to  the  proper  Officer  in  the  Province  appointed 
by  law  to  receive  the  same,  to  be  proceeded  upon  in  Like  manner  as  other 
Recognizances,  and  the  Certificate  shall  be  deemed  sufficient  prima  facie 
evidence  of  the  non-appearance  of  the  Defendant. 

24.  All  complaints  upon  which  a  Justice  or  Justices  of  the  Peace  are 
authorized  by  law  to  make  an  order,  and  all  informations  for  any  offence  or 
act  punishable  upon  summary  conviction,  unless  some  particular  Act  or  Law 
otherwise  reqviires,  and  except  in  cases  where  it  is  herein  otherwise  provided, 
may  respectively  be  made  or  laid  withoiit  any  oath  or  affirmation  as  to  the 
truth  thereof. 

See  Ex  parte  Coicsine,  7  L.  C.  J.,  112  ;  R.  v.  McConnell,  6  O.S., 
629.  The  word  "  herein  "  used  in  any  section  of  an  Act,  is  to  be 
understood  to  relate  to  the  whole  Act,  and  not  to  that  section 
only.     31  Vic,  chap.  1,  sec.  6,  s.-s.  4. 

25.  But  in  all  cases  of  informations,  where  the  Justice  or  Justices,  receiv- 
ing the  same,  thereupon  issue  his  or  their  Warrant  in  the  first  instance,  to 
apprehend  the  Defendant,  and  in  every  case  where  the  Justice  or  the  Justices 
issue  his  or  their  Warrant  in  the  first  instance,  the  matter  of  the  information 
shall  be  substantiated  by  the  oath  or  affirmation  of  the  informant,  or  by  some 
witness  or  witnesses  on  his  behalf,  before  the  Warrant  shall  be  issued  ; 
and  every  complaint  shaU  be  for  one  matter  of  complaint  only  and  not  for  two 
or  more  matters  of  complaint,  and  every  information  shall  be  for  one  offence 
only,  and  not  for  two  or  more  offences,  and  every  complaint  or  information 
maybe  laid  or  made  by  the  complainant  or  informant  in  person,  or  by  his 
Counsel  or  Attorney,  or  other  person  authorized  in  that  behalf. 

This  section  does  not  prevent  a  principal  and  an  aider  or  abet- 
tor from  being  charged  in  the  same  information. 

The  provision  in  this  section,  that  every  information  shall  be 
for  one  offence  only  does  not  refer  to  the  number  of  offenders,  and 
it  seems  to  be  quite  legal  to  include  several  persons  in  one  infor- 
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mation  or  complaint  (and  conviction  or  order)  when  they  are  all 
charged  with  the  same  offence  or  matter,  committed  at  the  same 
time  and  place.  R.  v.  Bacon,  21  J.  P.,  404 ;  R.  v.  Cridland,  7  E.  & 
B.,  853. 

According  to  the  decision  in  ex  parte  Cariguan,  5  L.  C.  R.,  479, 
the  provision  in  this  section,  that  every  information  or  complaint 
must  be  for  one  offence,  only  applies  when  a  warrant  is  issued  in 
the  first  instance,  and  a  complaint  or  information  may  be  made 
or  laid  for  two  offences,  provided  the  object  be  not  to  arrest  the 
defendant  in  the  first  instance. 

A  complaint  can  only  have  reference  to  one  matter,  and  not  to 
two  or  more,  and  an  information  to  but  one  offence  ;  not  to  two 
or  more  unless  the  law  under  which  the  one  or  the  other  is  made 
permit  it.     Pacaud  v.  Roy,  15  L.  C.  R.,  205. 

26.  In  all  cases  where  no  time  is  specially  limited  for  making  any  com- 
plaint or  laying  any  information  in  the  Act  or  Law  relating  to  the  particular 
case,  the  complaint  shall  be  made  and  the  information  shall  be  laid  within 
three  months  from  the  time  when  the  matter  of  the  complaint  or  information 
ai'ose,  except  in  that  part  of  the  County  of  Saguenay  which  extends  from 
Portneuf  in  the  said  county,  to  the  eastward  as  far  as  the  limits  of  Canada, 
including  all  the  Islands  adjoining  thereto,  where  the  time  within  which  such 
complaint  shall  be  made,  or  such  information  shall  be  laid,  shall  be  extended 
to  twelve  months  from  the  time  when  the  matter  of  the  complaint  or  infor- 
mation arose. 

The  corresponding  section  of  the  English  Act  was  held  not  to 
apply  to  warrants  of  distress  for  rates.  Sweetman  v.  Quest,  L.  R., 
3  Q.  B.,  262.  See  also  on  this  section,  Pacaud  v.  Roy,  15  L.  C.  R., 
205. 

27.  Every  complaint  and  information  'shall  be  heard,  tried,  determined 
and  adjudged  by  one  Justice  or  two  or  more  Justices  of  the  Peace,  as  may  be 
directed  by  the  Act  or  Law  upon  which  the  complaint  or  information  is 
framed,  or  by  any  other  Act  or  Law  in  that  behalf. 

28.  If  there  be  no  such  direction  in  any  Act  or  Law,  then  the  complaint  or 
information  may  be  heard,  tried,  determined  and  adjudged  by  any  one  Jus- 
tice for  the  Territorial  Division  where  the  matter  of  the  complaint  or  infor- 
mation arose. 

29.  The  room  or  place  in  which  the  Justice  or  Justices  sit  to  hear  and  try 
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any  complaint  or  information,  shall  be  deemed  an  open  and  public  Court  to 
which  the  public  generally  may  have  access,  so  far  as  the  same  can  conveni- 
ently contain  them. 

30.  The  party  against  whom  the  complaint  is  made,  or  information  laid, 
shall  be  admitted  to  make  his  full  answer  and  defence  thereto,  and  to  have 
the  witnesses  examined  and  cross-examined  by  Counsel  or  Attorney  on  his 
behalf. 

This  section  does  not  give  a  defendant  the  right  to  have  a  case 
adjourned  in  order  to  procure  the  assistance  of  attorney  or  coun- 
sel, although  he  has  had  no  opportunity  of  procuring  it.  R.  v. 
Biggins,  5  L.T.,  N.S.,  605. 

31.  Every  Complainant  or  Informant  in  any  such  case  shall  be  at  liberty 
to  conduct  the  complaint  or  information,  and  to  have  the  witnesses  examined 
and  cross-examined  by  Counsel  or  Attorney  on  his  behalf. 

32 .  If  on  the  day  and  at  the  place  appointed  by  the  Summons  for  hearing 
and  determining  the  complaint  or  information,  the  Defendant  against  whom 
the  same  has  been  made  or  laid  does  not  appear  when  called,  the  Constable, 
or  other  person  who  served  him  with  the  summons,  shall  declare  upon  oath  in 
what  manner  he  served  the  Summons  ;  and  if  it  appear  to  the  satisfaction  of 
the  Justice  or  Justices  that  he  duly  served  the  Summons,  then  the  Justice  or 
Justices  may  proceed  to  hear  and  determine  the  case  in  the  absence  of  the 
Defendant,  or  the  Justice  or  Justices,  upon  the  non-appearance  of  the  Defen- 
dant, may,  if  he  or  they  think  fit,  issue  his  or  their  Warrant  in  manner 
hereinbefore  directed,  and  shall  adjourn  the  hearing  of  the  complaint  or  in- 
formation until  the  Defendant  is  apprehended. 

33.  When  the  Defendant  has  been  apprehended  under  the  Warrant,  he 
shall  be  brought  before  the  same  Justice  or  Justices,  or  some  other  Justice 
or  Justices  of  the  Peace  for  the  same  Territorial  Division,  who  shall  there- 
upon, either  by  his  or  their  Warrant  (H)  commit  the  Defendant  to  the  Com- 
mon Gaol,  or  other  prison,  or  if  he  or  they  think  fit,  verbally  to  the  custody 
of  the  Constable  or  other  person  who  apprehended  him,  or  to  such  other  safe 
custody  as  he  or  they  deem  fit,  and  may  order  the  Defendant  to  be  brought 
up  at  a  certain  time  and  place  before  him  or  them,  of  which  order  the  Com- 
plainant or  Informant  shall  have  due  notice,  but  no  committal  under  this  sec- 
tion shall  be  for  more  than  one  week. 

Infoimation  having  been  laid  on  oath  before  the  defendant,  a 
Justice  of  the  Peace,  against  the  plaintiff,  he  issued  a  summons 
and  copy,  but  the  copy  was  defective  in  not  containing  the  return 
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day.  The  constable  made  oath  before  the  Justice  that  h )  had 
served  a  true  copy  of  the  summons,  whereupon  the  plaintiff  not 
appearing  at  the  return,  the  defendant  issued  the  warrant  in  form 
B  in  the  statute  (32  &  33  Vic,  chap.  31),  for  the  plaintiff's  arrest. 
On  being  brought  before  the  defendant  the  plaintiff  refused  to 
enter  into  a  recognizance,  though  the  Justice  offered  to  take  his 
own  recognizance.  The  Justice  thereupon  by  warrant,  form  H, 
under  this  section  of  the  statute,  remanded  the  plaintiff  to  the 
"  Common  Gaol  at  Kingston,"  King's  County,  for  five  days,  from 
which  he  was  discharged  by  a  Judge's  order.  An  Act  had  just 
been  passed,  not  known  to  the  defendant,  removing  the  shire  town 
from  Kingston,  and  makinsf  the  Common  Gaol  of  St.  John  or 
Westmoreland  the  Common  Gaol  of  Kings.  The  Court  held  that 
the  Justice  was  not  liable  in  the  absence  of  malice  or  want  of 
reasonable  and  probable  cause,and  that  the  plaintiff's  imprisonment 
was  legal  as  a  remand  for  safe  custody  under  this  section  of  the 
statute.    Birch  v.  Perkins,  2  Pugsley,  327. 

The  commitment,  therefore,  under  this  section,  need  not  neces- 
sarily be  to  the  Common  Gaol  of  the  county  for  which  the  Justice 
acts.  It  may  be  to  another  prison  or  verbally  t)  the  custody  of 
the  constable,  "  or  to  such  other  safe  custody  "  as  the  Justice  may 
think  fit  (ib.). 

A  warrant  of  commitment  for  an  indefinite  time,  or  which 
directs  the  prisoner  to  be  kept  in  custody  until  the  costs  are  paid, 
without  stating  the  amount,  is  bad.  Dawson  v.  Fraser,  7  Q.  B. 
(Ont.),  391  ;  see  also  Dickson  v.  Crahh,  24  Q.  B.  (Ont.),  494 ;  fol- 
lowed in  Moffatt  v.  Barnard,  24  Q.B.  (Ont.),  498. 

A  warrant  reciting  a  coroner's  inquisition,  and  stating  the 
offence  as  follows : — that  C  "  stands  charged  with  having  inflicted 
blows  on  the  body  of  the  said  F,"  and  not  showing  the  place 
where  the  blows,  if  any,  were  inflicted,  or  the  offence,  if  any,  was 
committed,  is  bad.  Re  Carmichael,  10  U.  C.L.J.,  32.5.  The  war- 
rant should  show  the  place.     Re  Beebe,  3  P.  R.  (Ont.),  270. 

Omitting  to  state  the  conviction  of  a  defendant  in  his  warrant 
of  commitment,  will  not  subject  a  Justice  to  an  action  for  false 
imprisonment,  provided  the  actual  conviction  is  proved  upon  his 
defence.     Whelan  v.  Stevens,  Taylor,  245. 
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A  warrant,  for  non-performance  of  statute  labour,  to  imprison 
for  the  remainder  of  the  penalty,  for  twelve  days  absolutely,  and 
not  unless  the  fine  and  costs  should  be  sooner  paid  ;  and  after 
alleging  summons,  appearance,  conviction,  and  warrant  of  distress, 
averred  that  part  of  the  sum  directed  to  be  levied  had  been  made, 
and  that  the  plaintiff  had  no  more  goods,  it  was  held  that  the 
warrant  was  clearly  bad,  because  it  was  after  part  of  the  fine  had 
been  paid,  and  was  for  an  absolute  time,  and  not  unless  fine  and 
costs  should  be  sooner  paid.     Trigerson  v.  Board,  P.O.,  6  O.S.  405. 

Under  the  Summary  Punishment  Act,  magistrates  could  not 
issue  their  wan-ant  to  imprison  absolutely  for  so  many  days,  but 
only  to  imprison  for  so  many  days,  unless  the  fine  and  costs  be 
sooner  paid.     Ferguson  v.  Adar^vi,  5  Q.B,  (Ont.),  194. 

34.  If  upon  the  day  and  at  the  place  so  appointed,  the  Defendant  appears 
Tohintarily  in  obedience  to  the  Summons  in  that  behalf  served  upon  him,  or 
is  brought* before  the  Justice  or  Justices  by  virtue  of  a  Warrant,  then,  if  the 
Complainant  or  Informant,  having  had  due  notice,  does  not  appear  by  him- 
self, his  Counsel  or  Attorney,  the  Justice  or  Justices  shall  dismiss  the  com- 
plaint or  information,  unless  for  some  reason  he  or  they  think  proper  to 
adjourn  the  hearing  of  the  same  to  some  other  day,  upon  such  terms  as  he  or 
they  think  fit,  in  which  case  the  Justice  or  Justices  may  commit  (D)  the  De- 
fendant in  the  meantime  to  the  Common  Gaol,  or  other  prison,  or  to  such 
other  custody  as  he  or  they  think  fit,  or  may  discharge  him  upon  his  entering 
into  a  Recognizance  (E)  with  or  without  surety  or  sureties,  at  the  discretion 
of  the  Justice  or  Justices,  conditioned  for  his  appearance  at  the  time  and 
place  to  which  such  hearing  may  be  adjovirned. 

35.  If  the  Defendant  does  not  afterwards  appear  at  the  time  and  place  men- 
tioned in  his  Recognizance,  then  the  .Justice  who  took  the  Recognizance,  or 
any  Justice  or  Justices  then  and  there  present,  having  certified  (F)  on  the 
back  of  the  Recognizance  the  non-appearance  of  the  Defendant,  may  trans- 
rait  the  Recognizance  to  the  proper  officer  appointed  to  receive  the  same,  to 
be  proceeded  upon  in  like  manner  as  other  recognizances,  and  such  certificate 
shall  be  deemed  sufficient  |>nTOa/(M;i€  evidence  of  the  non-appearance  of  the 
Defendant. 

36.  If  both  parties  appear,  either  personally  or  by  their  respective 
Counsel  or  Attorneys,  before  the  Justice  or  Justices  who  are  to  hear  and  de- 
termine the  complaint  or  information,  then  the  said  Justice  or  Justices  shall 
proceed  to  hear  and  determine  the  same. 

37.  In  case  the  Defendant  be  present  at  the  hearing,  the  substance  of  the 
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information  or  complaint  shall  be  stated  to  him,  and  he  shall  be  asked  if  he 
has  any  cause  to  show  why  he  should  not  be  convicted,  or  why  an  order  should 
not  be  made  against  him,  as  the  case  may  be. 

38.  If  he  thereupon  admits  the  truth  of  the  information  or  complaint,  and 
shews  no  sufficient  cause  why  he  should  not  be  convicted,  or  why  an  order 
should  not  be  made  against  him,  as  the  case  may  be,  the  Justice  or  Justices 
present  at  the  hearing,  shall  convict  him  or  make  an  order  against  him 
accordingly. 

39.  If  he  does  not  admit  the  truth  of  the  information  or  complaint,  the 
Justice  or  Justices  shall  proceed  to  hear  the  Prosecutor  or  Complainant  and 
such  witnesses  as  he  may  examine,  and  such  other  evidence  as  he  may  adduce 
in  support  of  his  information  or  complaint,  and  shall  also  hear  the  defendant 
and  such  witnesses  as  he  may  examine,  and  such  other  evidence  as  he  may 
adduce  in  his  defence,  and  also  hear  such  witnesses  as  the  Prosecutor  or 
Complainant  may  examine  in  reply,  if  such  Defendant  has  examined  any 
witnesses  or  given  any  evidence  other  than  as  to  his  (the  Defendant's)  general 
character. 

Although  this  section  does  not  say  how  the  examination  shall 
be  taken,  yet  it  seems  to  be  the  duty  of  the  magistrate  to  take 
the  examination  and  evidence  in  writing.  R.  v.  Flannigan,  32 
Q.  B.  (Ont.),  593-599. 

Under  this  section  the  prosecutor  or  complainant  has  no  right 
to  go  into  evidence  in  reply,  unless  the  defendant  has  examined 
witnesses  other  than  as  to  his  general  character. 

40.  The  Prosecutor  or  Complainant  shall  not  be  entitled  to  make  any  obser- 
vations in  reply,  upon  the  evidence  given  by  the  Defendant,  nor  shall  the 
Defendant  be  entitled  to  make  any  observations  in  reply  upon  the  evidence 
given  by  the  Prosecutor  or  Complainant  in  reply. 

41.  The  Justice  or  Justices,  having  heard  what  each  party  has  to  say,  and 
the  witnesses  and  evidence  adduced,  shall  consider  the  whole  matter,  and, 
unless  otherwise  provided,  determine  the  same,  and  convict  or  make  an 
Order  upon  the  Defendant,  or  dismiss  the  information  or  complaint  as  the 
case  may  be. 

42.  If  he  or  they  convict  or  make  an  order  against  the  Defendant,  a  minute 
or  memorandum  thereof  shall  then  be  made,  for  which  no  fee  shall  be  jjaid, 
and  the  conviction  (I  1,  2,  3)  or  order  (K  1,  2,  3)  shall  afterwards  be  drawn 
up  by  the  Justice  or  Justices  in  proper  form,  under  his  or  their  hand  and 
seal  or  hands  and  seals. 
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It  would  seem  that  a  conviction  by  a  Justice  may  be  quashed, 
unless  it  is  sealed.  Haacke  v.  Adamson,  14  C.  P.  (Ont.),  201 ;  McDo- 
'  nald  V.  Stuckey,  31  Q.  B.  (Ont.),  577. 

Justices  out  of  sessions  are  in  many  cases  required  to  make 
orders  in  matters  not  criminal,  but  this  jurisdiction  must  be  given 
either  by  the  express  words  of  some  statute,  or  by  necessary  im- 
plication from  them.  An  order  of  Justices  consists  of  three  parts  : 
the  first  recites  the  facts  which,  according  to  the  statute  on  which 
the  order  is  framed,  give  the  Justice  jurisdiction  to  make  it ;  the 
second  states  the  appearance,  hearing  and  finding ;  and  the  last, 
the  adjudication  and  order.  Great  care  must  be  taken  with  the 
part  of  the  order  reciting  the  facts  which  give  the  jurisdiction,  for 
it  is  essential  that  the  order  show  upon  the  face  of  it  that  the 
Justices  had  jurisdiction  to  make  it,  otherwise  it  will  be  bad  {R. 
V.  Spackman,  2  Q.  B.,  301) ;  or  if  in  fact  the  Justices  had  not  juris- 
diction, although  it  be  represented  on  the  face  of  the  order  that 
they  had — the  order  may  be  impugned  upon  affidavit  and  quashed, 
although  it  appear  good  on  the  face  of  it.  R.  v.  Bolton,  1  Q.  B.,  (yQ. 
An  order  may  be  good  in  part  and  bad  in  the  rest.  R.v.  Over,  14  Q. 
B.,  425.  It  must  appear  also  that  the  person  upon  whom  the  order 
was  made,  either  was  present  at  the  hearing  or  was  summoned  in 
order  to  show  that  he  had  an  opportunity  of  resisting  the  order 
if  he  objected  to  it,  unless  indeed  the  order  be  intended  by  the 
statute  to  be  ex  parte,  and  be  made  upon  the  application  of  the 
party  to  whom  it  is  to  be  directed. 

In  the  last  ])art  the  only  care  requisite  is,  that  the  matter  of 
complaint  be  adjudged  to  be  true  {R.  v.  Williams,  21  L.  J.,  M.  C, 
150  ;  and  that  the  order  be  strictly  such  as  is  warranted  by  the 
statute.  The  32  &  33  Vic.  chap.  31,  s.  51,  provides  in  case  an  order 
be  made,  and  no  particular  form  of  order  is  given  by  the  Act  or 
law,  giving  authority  to  make  such  order,  and  in  all  cases  of  orders 
made  under  the  authority  of  any  Act  or  law  hitherto  passed> 
whether  any  particular  form  of  order  is  therein  given  or  not,  the 
Justice  by  whom  the  order  is  made,  may  draw  up  the  same  in  such 
one  of  the  forms  of  orders  (K  1,  2,  3),  as  may  be  applicable  to  the 
case  or  to  the  like  effect.  Where  an  order  of  a  Justice  or  Justices 
legally  made,  requires  a  person  to  do  any  certain  act,  and,  upon 
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Toeing  personally  served  with  the  order  and  required  to  do  the  act 
he  refuse  or  neglect  to  do  it,  this  is  a  misdemeanor  at  common  law, 
punishable  upon  indictment  by  fine  or  imprisonment  or  both.  R.w. 
Bidtuell,  17  L.  J.,  M.  C,  99  ;  R.  v.  Ferrall,  20  L.  J.,  M.  C,  39  ;  R.  v. 
Walker,  L.  R.,  10  Q.  B.,  355. 

A  defendant  who  has  been  convicted  is  not  entitled  of  right 
to  a  copy  of  the  conviction,  to  enable  him  to  appeal  against  it. 
JR.  v.  Huntingdon,  5  D.  &  R.,  588.  He  is,  howevei',  under  this 
section,  entitled  to  a  minute,  or  memorandum  of  the  conviction, 
without  any  fee,  and  if  he  wants  the  copy  of  conviction  for  pur- 
poses of  defence  in  any  action,  a  Justice  wha  refuses  it  may  have 
to  pay  the  costs  of  a  certiorari  to  obtain  it.  R.  v.  Huntingdon, 
supra.  A  copy  given  to  the  defendant  will  not  be  binding,  since 
the  Justices  may  draw  it  up  in  an  amended  form  any  time  before 
a  return  to  a  certiorari,  though  after  a  commitment  or  distress, 
and  after  return  to  the  sessions.  R.  v.  Richards,  5  Q.  B.,  926 ;  R.  v, 
Johnson,  3  B.  &  S.,  947. 

A  Justice  is  liable  to  an  action  if  he  prevent,  by  undue  delay 
and  after  notice,  the  defendant  from  prosecuting  his  appeal. 
Prosser  v.  Hyde,  1  T.  R.,  414. 

The  blanks  in  the  conviction  should  be  filled  up  before  signa- 
ture.    Bott  V.  Ackroyd,  28  L.  J.,  M.  C,  207. 

The  magistrate  need  not  fix  the  amount  of  penalty  at  the 
moment  of  conviction.  It  is  enough  that  it  be  fixed  in  the  con- 
viction when  drawn  up.     R.  v.  Liston,  5  T.  R.,  338. 

The  Justices  can  mitigate  a  penalty  where  no  minimum  is 
fixed  by  the  statute. 

43.  If  the  Justice  or  Justices  dismiss  the  information  or  complaint,  he  or 
they  may,  when  required  so  to  do,  make  an  order  of  dismissal  of  the  same 
(L),  and  shall  give  the  Defendant  a  Certificate  thereof  (M),  which  Certificate 
upon  being  afterwards  produced,  shall,  without  further  proof,  be  a  bar  to  any 
subsequent  information  or  complaint  for  the  same  matter,  against  the  same 
party. 

The  certificate  of  dismissal  in  this  section  refers  to  a  dismissal 
on  the  merits.      Foster  y.  Hull,  33  J.  P.,  629. 

44.  If  the  information  or  complaint  in  any  case  negatives  any  exemption, 
exception,  proviso,  or  condition  in  the  Statute  on   which  the  same  is  framed, 
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it  shall  not  be  necessary  for  the  Prosecutor  or  Complainant  to  prove  such 
negative,  but  the  Defendant  may  prove  the  affirmative  thereof  in  his  de- 
fence, if  he  would  have  advantage  of  the  same. 

45.  Every  Prosecutor  of  any  information  not  having  any  pecuniary  inter- 
est in  the  result,  and  every  Complainant  in  any  complaint,  whatever  his  in- 
terest may  be  in  the  result  of  the  same,  shall  be  a  competent  witness  to  sup- 
port such  information  or  complaint  ;  and  every  witness  at  any  hearing 
shall  be  examined  upon  oath  or  affirmation,  and  the  Justice  or  Justices  be- 
fore whom  any  witness  appears  for  the  purpose  of  being  examined,  shall  have 
full  power  and  authority  to  administer  to  every  witness  the  usual  oath  or 
affirmation  ;  provided  that  no  Prosecutor  shall  be  deemed  incompetent  as  a 
witness  on  the  ground  only  that  he  may  be  liable  to  costs. 

A  difiference  is  here  created  between  summary  convictions  and 
orders.  In  seeking  to  obtain  a  conviction  the  informant,  if  he 
has  no  pecuniary  interest,  can  be  a  witness,  but  if  he  seeks  there- 
by compensation  for  a  wrong  he  cannot  testify,  and  the  same 
rule  applies  to  the  informant's  wife.  On  the  other  hand  a  com- 
plainant seeking  an  order,  whatever  his  interest  may  be,  is  a  com- 
petent witness,  and  his  wife  is  also  competent.    Kerr's  Acts,  202. 

This  section  requires  that  the  ^vitnesses  shall  be  examined  on 
oath.  Where  magistrates  first  took  the  examination  of  witnesses 
not  on  oath,  in  support  of  a  conviction,  and  afterwards  swore 
them  to  the  truth  of  their  evidence,  the  Court  expressed  its  dis- 
approbation of  the  practice.     R.  v.  Kiddy,  4  D.  &  R.,  734. 

It  is  to  be  observed  that,  under  the  90th  section  of  this  Act, 
the  evidence  of  the  party  aggrieved,  and  also  the  evidence  of  any 
inhabitant  of  the  district,  county  or  place  in  which  any  offence 
was  committed,  shall  be  admitted  in  proof  of  the  offence,  not- 
withstanding that  any  forfeiture  or  penalty,  incurred  by  the  of- 
fence, may  be  payable  to  any  public  fund  of  such  district,  county 
or  place. 

46.  Before  or  during  the  hearing  of  any  information  or  complaint,  any  one 
Justice  or  the  Justices  present  may,  in  his  or  their  discretion,  adjourn  the 
hearing  of  the  .same  to  a  certain  time  and  place  to  be  then  appointed  and 
stated  in  the  presence  and  hearing  of  the  party  or  parties,  or  of  their  res- 
pective Attorneys  or  Agents  then  present,  and  in  the  meantime  the  Justice 
or  Justices  may  suffer  the  Defendant  to  go  at  large  or  may  commit  (D)  him 
to  the  Common  Gaol  or  other   prison,  within  the  Territorial  Division  for 
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which  the  Justice  or  Justices  are  then  acting,  or  to  such  other  safe  custody 
as  the  Justice  or  Justices  think  tit,  or  may  discharge  the  Defendant  upon  his 
recognizance  (E),  with  or  without  sureties,  at  the  discretion  of  the  Justice 
or  Justices,  conditioned  for  his  appearance  at  the  time  and  place  to  which 
such  hearing  or  further  hearing  is  adjourned,  but  no  such  adjournment  shall 
be  for  more  than  one  week. 

A  prosecution  for  selling  liquor  without  license  was  instituted 
before  A,  a  Justice  of  the  Peace,  who,  on  the  return  of  the  sum- 
mons, adjourned  the  trial.  The  defendant  then  went  before 
another  Justice,  and  admitted  the  sale,  whereupon  such  Justice 
imposed  a  fine  upon  him.  At  the  adjourned  hearing  before  A, 
the  defendant  pleaded  this  conviction  in  bar,  but  A  notwithstand- 
ing proceeded  with  the  case,  and  convicted  the  defendant,  and 
this  conviction  was  held  good.  R.  v.  Roberts,  Stephens'  Dig. 
N.  B.,  258. 

One  J\istice  of  the  Peace  has  power  at  the  return  day  of  the 
summons  to  adjourn  the  proceedings  to  a  future  day  under  the 
Summary  Conviction  Act  in  New  Brunswick  (1  Rev.  Stat.,  chap. 
]  38,  s.  21),  though  jurisdiction  to  hear  the  case  is  given  to  two 
Justices.     Ex  parte  Holder,  Stephens'  Dig.  N.  B.,  256. 

The  same  rule  would  seem  to  apply  to  this  section  of  the 
statute. 

Where  a  person  was  brought  before  a  magistrate  on  a  charge  of 
threatened  assault,  and  was  ordered  by  the  magistrate  to  find 
sureties  to  keep  the  peace,  which,  not  being  immediately  able  to 
do,  he  remained  in  the  custody  of  a  rolice  constable  for  three 
hours,  during  which  time  the  magistrate  frequently  visited  him 
to  ascertain  if  he  had  found  bail,  and  at  night  not  having  found 
bail,  he  was  taken  to  gaol,  where  he  remained  until  the  following 
morning,  when  he  was  discharged  on  bail  being  procured.  It  was 
held  that  the  warrant  for  commitment  was  good  without  being  in 
writing,  and  that  the  magistrate  was  therefore  not  liable  in  tres- 
pass. Lynden  v.  King,  6  O.  S.,  566.  But  when  a  magistrate 
allows  a  prisoner  to  depart  without  examining  into  the  charge 
against  him  with  a  direction  to  appear  next  morning  at  the 
police  office,  and  in  the  meantime  on  the  ground  that  he  was 
assaulted    by  the  prisoner  when  in  custody  before  him,  gives 


124  magistrates'  manual. 

a  verbal  order  to  a  constable  to  apprehend  him  and  take  him  to 
the  station-house  or  gaol  ;  such  imprisonment  is  illegal,  and  the 
magistrate  cannot  justify  the  arrest.  Powell  v.  Williamson,  1 
Q.  B.  (Ont.),  154. 

47.  If,  at  the  time  and  place  to  which  the  hearing  or  further  hearing  has 
been  adjourned,  either  or  both  of  the  parties  do  not  appear,  personally  or 
by  his  or  their  Counsel  or  Attorneys  respectively,  before  the  Justice  or 
Justices  or  such  other  Justice  or  Justices  as  may  then  be  there,  the  Justice 
or  Justices  then  there  present  may  proceed  to  the  hearing  or  further  hearing 
as  if  the  party  or  parties  were  present. 

48.  If  the  Prosecutor  or  Complainant  do  not  appear,  the  Justice  or  Jus- 
tices may  dismiss  the  information  with  or  without  costs,  as  to  him  or  them 
seems  fit. 

49.  In  all  cases  when  a  defendant  is  discharged  upon  his  recognizance,  and 
does  not  afterwards  appear  at  the  time  and  place  mentioned  in  the  recogniz- 
ance, the  Justice  or  Justices  who  took  the  recognizance,  or  any  other  Justice 
or  Justices  who  may  then  be  there  present,  having  certified  (F)  on  the  back  of 
the  recognizance  the  non-appearance  of  the  accused  party,  may  transmit  such 
recognizance  to  the  proper  oflicer  appointed  to  receive  the  same  by  the  laws 
of  the  Province  in  which  the  recognizance  was  taken,  to  be  proceeded  upon 
in  like  manner  as  other  recognizances,  and  such  certificate  shall  be  deemed 
suflicient  p^rima /acie  evidence  of  the  non-appearance  of  the  Defendant. 

50.  In  all  cases  of  conviction  where  no  particular  form  of  conviction  is 
given  by  the  Act  or  Law  creating  the  oft'ence  or  regulating  the  prosecution 
for  the  same,  and  in  all  cases  of  conviction  upon  Acts  or  Laws  hitherto 
passed,  whether  any  particular  form  of  conviction  has  been  therein  given 
or  not,  the  Justice  or  Justices  who  convict,  may  draw  up  his  or  their  con- 
viction, on  parchment  or  on  paper,  in  such  one  of  the  forms  of  conviction 
(I  1,  2,  3,)  as  may  be  applicable  to  the  case,  or  to  the  like  eflTect. 

Where  an  Act  of  Parliament  gives  the  form  of  conviction  for 
any  offence  prohibited  by  the  Act,  that  form  must  be  followed, 
and  a  warrant  granted  on  a  conviction  drawn  up  in  any  other 
form  is  illegal,  and  the  Justice  and  those  acting  under  it,  are  tres- 
passers. JDanson  v.  Grill,  1  East,  64  ;  Goss  v.  Jackson,  3  Esp., 
198. 

In  the  use  of  the  forms  of  conviction  given  by  this  Act,  it  must 
be  remembered  that  they  are  applicable  to  all  previous  penal  stat- 
utes, whether  they  contain  particular   forms  of   conviction?  or 
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orders  or  not ;  and  to  all  subsequent  statutes  not  containing  parti- 
cular forms  of  convictions  or  orders.  Ex  parte  Allison,  10  Ex., 
551.  If  by  any  subsequent  statute  a  particular  form  be  prescribed 
as  indispensably  necessary,  such  provision  must  be  strictly  com- 
plied with.     R.  V.  Jefferies,  4  T.  R ,  169. 

The  blanks  in  the  form  of  a  conviction  for  a  penalty  and  costs 
to  be  levied  by  distress,  and  in  default  of  sufficient  distress  by 
imprisonment,  are  to  be  filled  up  as  follows  : — 

1.  The  name  of  the  Province  and  Territorial  Division  within 
which  the  conviction  was  rendered. 

2.  The  date  of  the  conviction,  giving  the  day,  month,  and  year 
in  full,  without  using  figures. 

3.  The  place  where  the  conviction  was  so  rendered,  showing  also 
the  territorial  division  within  which  the  said  place  is  situate. 

4.  The  name,  residence  and  occupation  of  each  of  the  defen- 
dants. 

5.  The  number  of  the  Justices  convicting. 

6.  The  statement  of  the  offence. 
This  is  the  most  difficult  portion  of  the  conviction  to  draw,  and 

great  attention  must  be  paid  to  the  following  points,  Kerr's  Acts, 
186,  187:  The  day  on  which  the  act  was  committed  should  be 
stated  ;  but  a  conviction  for  selling  liquor  without  license  "  on  a 
certain  day  between  the  31st  July  and  1st  September  in  same 
year,  to  wit,  on  the  first  day  of  August,"  is  sufficient,  and  it  is  not 
necessary  to  prove  the  exact  day  of  sale.  R.  v.  Justices,  2  Pugs- 
ley,  485. 

The  place  for  which  the  Justice  acts  must  be  shown,  and  it 
must  be  alleged  that  the  offence  was  committed  within  the  limits 
of  his  jurisdiction,  or  facts  must  be  stated  which  give  jurisdiction 
beyond  those  limits. 

But  alleging  the  act  to  be  done  at  a  certain  place  in  the  Town- 
ship of  A  is  sufficient,  if  a  public  statute  shows  that  that  township 
is  within  the  county  for  which  the  Justice  is  appointed.  R.  v. 
Shaw,  28  Q.B.  (Ont.),  616  ;  see  also  R.  v.  Edwards,  1  East,  278  ; 
R.  V.  Hazell,  13  East,  139. 

When  by  special  statute  jurisdiction  is  given  to  Justices  of  the 
territorial  division  within  which  an  offender  is  found,  the  offence 
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having  been  by  him  committed  in  another  territorial  division,  in 
addition  to  setting  out  the  place  where  the  offence  is  committed, 
it  is  necessary  to  set  out  the  fact  of  his  having  been  found  at  some 
place  within  the  territorial  division  of  the  convicting  Justice.  Re 
Peerless,  1  Q.B.,  143. 

The  description  of  the  offence  must  include  in  express  terms 
every  ingredient  required  by  the  statute  to  constitute  the  offence, 
nothing  being  left  to  intendment,  inference,  or  argument.  R.  v. 
Turner,  4  B.  &  Aid.,  510 ;  Charles  v.  Greene,  13  Q.  B.,  216. 

Where  knowledge  is  made  a  material  component  in  the  offence, 
it  must  be  distinctly  alleged.  R.  v.  Jukes,  8  T.R,  536  ;  Ohaney 
V.  Payne,  2  Q.  B.,  712. 

When  the  statute  under  which  the  information  is  laid  in 
describing  the  offence  contains  the  words  "  maliciously,"  "  wilfully," 
"  knowingly,"  or  words  of  similar  import,  the  defendant  should 
be  stated  in  the  description  of  the  offence,  to  have  committed  it 
maliciously,  &c.,  as  the  case  may  be.     Paley,  143. 

Where  written  instruments  form  the  gist  of  the  offence,  the 
conviction  must  set  them  out  that  it  may  clearly  appear  that  the 
instrument  is  one  of  the  description  contemplated  by  the  statute. 
It  does  not  appear  that  the  32  &  33  Vic,  chap.  29,  s.  24,  would 
apply  to  convictions. 

Immediately  after  the  statement  of  the  offence  in  Form  I  1, 
comes  the  adjudication  of  punishment,  being  the  penalty  and 
compensation,  if  any,  adjudged  and  ordered  by  the  Justice  to  be 
forfeited  and  paid  by  the  defendant. 

In  the  adjudication  the  Justice  must  measure  the  penalty  he 
inflicts  by  his  authority  under  the  statute,  inflicting  the  penalty 
for  the  offence  of  which  he  convicts  the  defendant.  If  the  penalty 
is  a  sum  certain,  the  defendant  should  be  adjudged  to  forfeit  and 
pay  that  sum  ceitain ;  if,  on  the  other  hand,  the  statute  in  such  cases 
gives  the  Justice  the  power  of  inflicting  a  penalty  of  not  more,  for 
instance,  than  ten  dollars,  and  not  less  than  one  dollar,  the  Justice, 
if  he  convicts,  must  impose  a  penalty  of  either  of  these  sums  or  of 
any  sum  between  them.  But  if  he  imposes  a  penalty  either 
greater  than  the  higher  or  less  than  the  lower  limit,  the  convic- 
tion is  bad.     R.  v.  Patchett,  5    East,  341.     In  all  cases  the  clause 
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of  the  statute  fixing  the  penalty  should  be  carefully  and  strictly 
pursued.     Oke's  Syn.,  14G  ;  Kerr's  Acts,  192,  193. 

The  25th  section  of  the  statute,  in  limiting  the  information  orcom- 
plaint,  to  one  offence  or  matter  of  complaint,  also  limits  the  convic- 
tion to  one  offence,  save  where  the  contrary  is  provided  by  a  subse- 
quent statute.  In  all  cases  then  the  wording  of  the  statute  crea- 
ting the  offence  is  to  be  carefully  considered  in  order  to  determine 
whether  distinct  penalties  are  incurred  for  each  of  the  several 
acts  charged,  or  whether  they  form  but  one  aggregate  offence,  and 
require  but  one  penalty.  See  Collins  v.  Hopivood,  15  M.  &  W., 
459;  Paley  218,  221.  But  of  late  years  the  distinction  formerly 
recognised  as  existing  between  joint  and  several  offences  has  been 
done  away  with,  and  the  Courts  treat  all  persons  committing  an 
offence  together  as  liable  each  to  the  full  penalty  imposed  by  the 
statute  on  the  person  committing  such  offence,  so  that  in  all  such 
cases  it  is  the  better  plan  to  have  an  information  and  summary 
case  for  each  person  charged.  Mayhew  v.  Wordley,  14  C.  B.,  N. 
S.,  550;  Kerr's  Acts,  197. 

It  is  sufficient,  if  a  conviction  follows  the  forms  set  out  in  the 
statutes,  for  the  forms  are  intended  as  guides  to  Justices,  and 
otherwise  they  would  prove  only  snares  to  entrap  persons.  R.  v. 
Shaw,  23  Q.  B.  (Ont.),  618  ;  Reid  v.  McWHnnie,  27  Q.  B.  (Ont.), 
289  ;  R.  V.  Eyd^,  16  Jur.,  337 ;  ex  parte  Eagles,  2  Hannay,  53 ; 
R.  V.  Johnson,  8  Q.  B.,  102  ;  Moore  v.  Jarron,  9  Q.  B.  (Ont.).  233  ; 
R.  V.  Strachan,  20  C.  P.  (Ont.),  182 ;  Mqfat  v.  Barnard,  24  Q.  B. 
(Ont.),  498  ;  Egginton  v.  Lichfield,  5  E.  &  B.,  103. 

The  name  of  the  informant  or  complainant  must  in  some  form 
or  other  appear  on  the  face  of  the  conviction.  Re  Hennesy,  8  U. 
C.  L.  J.,  299. 

The  offence  of  which  the  defendant  is  convicted  must  be  stated 
with  certainty,  otherwise  the  conviction  will  be  quashed.  East- 
man V.  Reid,  6  Q.  B.  (Ont.),  611. 

A  conviction  must  not  be  in  the  alternative.  R.  v.  Graig,  21  Q. 
B.  (Ont.),  552.  A  conviction  adjudging  the  defendant  to  be 
imprisoned  for  twenty-five  days,  or  payment  of  £5,  and  costs,  in 
the  alternative  is  bad.  R.  v.  Sadler,  2  Chit.,  519  ;  R.  v.  Wort- 
man,  4  Allen,  73 ;  R.  v.  Pain,  7  D.  &  R.,  678. 
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All  exceptions  contained  in  tlie  enacting  clause  of  a  statute, 
must  be  negatived  in  the  conviction.  For  instance,  if  a  statute 
imposes  a  penalty  for  selling  liquor  without  license,  except  upon  a 
requisition  for  medicinal  purposes,  the  absence  of  such  requisition 
must  be  shewn  in  the  conviction.  R.  v.  White,  21  C.  P.  (Ont.), 
354. 

This  rule, however,  applies  only  where  the  exception  is  contained 
in  the  same  section  of  the  statute  as  that  constituting  the  offence, 
and  where  the  exception  is  in  a  different  subsequent  section,  it 
need  not  be  negatived  in  the  conviction.  R.  v.  Breen,  36  Q.  B. 
(Ont.),  84.  Even  where  the  exception  in  such  subsequent  section 
is  incorporated  by  reference  with  the  enacting  clause,  for  the  re- 
ference must  be  in  the  enacting  clause  itself,  and  not  to  it.  See 
also  R.  V.  Strachan,  20  C.  P.  (Ont.),  182. 

A  conviction  under  a  by-law  must  shew  the  by-law,  that  the 
Court  may  judge  of  its  .sufficiency.  R.  v.  Ross,  R.  &  J.  Dig.,  1979. 
And  it  must  also  shew  by  what  municipality  the  by-law  was  passed. 
R.  V.  Osier,  32  Q.  B.  (Ont.),  324. 

Where  a  form  of  conviction  is  not  sanctioned  by  any  statute,  it 
must  be  legal  according  to  the  principles  of  the  common  law,  and 
a  conviction  which  did  not  express  that  the  party  had  been  sum- 
moned, nor  that  he  appeared,  nor  that  the  evidence  was  given  in 
his  presence,  cannot  be  supported.  Moore  v.  Jarron,  9  Q.  B.  (Ont.), 
233.  But  where  the  general  form  of  conviction  prescribed  by  this 
section  is  used,  it  is  clearly  not  necessary  to  shew  that  the  defen- 
dant was  summoned  or  heard  or  any  evidence  given.  R.  v.  Caister 
30  Q.  B.  (Ont.),  247. 

The  charge  in  a  conviction  must  be  certain,  and  so  stated,  as  to 
be  pleadable  in  the  event  of  a  second  prosecution  for  the  same 
offence.     R.  v.  Haggard,  30  Q.  B.  (Ont.),  1-52. 

A  magistrate,  in  order  to  have  a  good  justification  under  a  con- 
viction and  warrant,  must  give  in  evidence  a  conviction  not  illegal 
on  the  face  of  it,  and  a  warrant  of  distress  supported  by  that 
conviction,  and  not  on  the  face  of  it,  an  illegal  warrant.  Eastman 
V.  Reid,  6  Q.  B.  (Ont.),  611. 

In  describing  the  offence  in  convictions  it  is  not  sufficient  to 
state  as  the  offence  that  which  is  only  the  legal  result  of  certain 
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facts,  but  the  facts  themselves  must  be  specified,  for  instance,  a 
conviction  that  the  defendant  used  blasphemous  language  is  not 
good,  the  exact  words  used  should  be  set  out  in  the  conviction. 
Be  Donelly,  20  C.  P.  (Ont.),  165. 

In  framing  a  conviction  where  it  is  immaterial  by  what  means 
the  act  prohibited  has  been  effected,  it  is  in  general  sufficient  to 
follow  the  words  of  the  statute  where  it  gives  a  particular  des- 
cription of  the  offence.  But  there  are  exceptions  to  this  rule. 
Thus  under  the  Act  respecting  Vagrants  32  &  33  Vic,  chap.  28,  a 
conviction  of  a  common  prostitute  in  the  very  words  of  the  statute 
was  holden  insufficient,  and  that  it  should  also  shew  a  request 
made  on  the  woman  to  give  a  satisfactory  account  of  herself. 
R.  V.  Ltvecque,  30  Q.  B.  (Ont.)  509.  And  where  an  Act  describing 
the  offence  makes  use  of  general  terms  which  embrace  a  variety  of 
circumstances,  it  is  not  enough  to  follow  the  words  of  the  statute, 
but  it  is  necessary  to  state  what  particular  fact  prohibited  has 
been  committed  or  the  circumstances  under  which  the  act  is  an 
offence.  Re  Donelly,  20  C  P.  (Ont.),  167 ;  R.  v.  Scott  4  B.  &  S. 
368  ;  R.  V.  Wott,  4  Q.  B.,  768.  When  circumstances  explanatory  of 
the  words  of  the  statute  are  necessary  tobe  shewn  in  order  to  bring 
the  case  within  the  statute  such  circumstances  must  be  plainly 
and  distinctly  averred.  R.  v.  Wield,  6  East,  417  ;  Fletcher  v.  Cal- 
throp,  6  Q.  B.  880. 

One  of  several  persons  in  partnership  may  be  convicted  of  an 
offence  committed  by  the  firm  for  all  wrongs  are  several  as  well 
as  joint.  Mullins  v.  Bellamere,  7  L.  C.  J.,  228.  For  a  statutory 
illustration  of  this  principle,  see  32  &  33  Vic.  chap.  21,  s.  91,  as  to 
frauds  by  millers,  factors,  warehousemen,  &c. 

A  conviction  cannot  at  common  law  be  amended.  R  v.  Jukes 
8  T.  R.,  625.  The  magistrate,  however,  before  he  returns  it  to 
the  sessions  or  upon  a  certiorari  may  draw  it  up  in  a  more  formal 
manner  than  he  had  at  first  drawn  it.  Chaney  v.  Payne,  1  Q.  B., 
712  ;  Charter  v.  Greame,  13  Q.  B.,  216. 

If  the  commitment  be  bad  upon  the  face  of  it,  the  party  may 

apply  for  a  habeas  corpus,  and  thereupon  be    discharged.     But  a 

good  commitment  may  be  substituted  for  a  bad  one,  on  the  return 

to  the  writ.     R.  v.  Smith  3  H.  &  N.  227.     But  if  instead  of  con- 
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victing  the  defendant  the  Justice  refuse  to  convict  him  and  dis- 
miss the  case  there  is  no  mode  of  reviewing  his  decision  ;  the  court 
will  neither  grant  a  iruindmnus  requiring  the  magistrate  to  rehear 
the  case  nor  award  a  certiorari  to  bring  up  the  proceedings.  Ecc 
parte  B.  d  F.  P.  I.  Co.,  7  Dowl.,  614. 

It  may  be  observed  that  although  a  conviction  may  be  drawn 
up  in  a  regular  form,  at  any  time  before  it  is  returned  to  sessions, 
an  order  or  warrant  of  commitment  cannot.  R.  v.  Barker,  1  East, 
18G  ;  R.  V.  Cheshire,  5  B.  k  Ad.,  439 ;  Hutchinson  v.  Loiundes,  4 
B.  &  Ad.,  118.  Although  a  magistrate  may  di'aw  up  a  conviction 
in  a  more  formal  manner  than  was  done  in  the  first  instance,  and 
may  return  the  amended  form  as  his  conviction  to  the  ses.sions  or 
the  Court  of  Queen's  Bench  upon  a  certiorari,  or  probably  he 
may  return  an  amended  conviction  to  the  sessions  even  after 
having  returned  an  erroneous  one.  Sehuood  v.  Mount,  9  C.  &  P.. 
75.  Yet  he  cannot  do  this  after  the  first  conviction  has  been 
quashed,  either  upon  appeal  or  by  the  Court  of  Queen's  Bench,  or 
after  the  defendant  has  been  discharged  by  the  Court  of  Queen's 
Bench  by  reason  of  a  bad  conviction  being  recited  in  the  warrant 
of  commitment.     Chaney  v,  Payne,  10  L.  J.,  M.,  C.  114. 

After  a  fir.st  conviction  has  been  returned  to  the  sessions  and 
filed,  the  Justices  may  if  they  think  it  defective  make  out  and  file 
a  second.     Wilson  v.  Gragbiel,  5  Q.  B.  (Ont.),  227. 

A  conviction  will  be  quashed  if  the  summons  states  no  place 
where  the  ofience  was  committed,  although  the  place  appear  on 
the  face  of  the  conviction.     Ex  parte  Leonard,  6  L.  C.  R.  480. 

51.  In  case  an  order  be  made,  and  no  particular  form  of  order  is  given  by 
the  Act  or  Law  giving  authority  to  make  such  order,  and  in  all  cases  of 
orders  made  luider  the  authority  of  any  Acts  or  Laws  hitherto  passed, 
whether  any  particular  form  of  order  is  therein  given  or  not,  the  Justice  or 
Justices  by  whom  the  order  is  made,  may  draw  up  the  same  in  such  one  of 
the  forms  of  orders  (K  1,  2,  3)  as  may  be  applicable  to  the  case,  or  to  the 
like  effect. 

This  section  of  the  Act  relates  to  orders  generally  and  is  not 
confined  to  orders  for  the  payment  of  money  and  those  of  a  like 
kind.     See  Morant  v.  Taylor,  1  Ex.  D.,  188. 

It  is  not  necessary  that  an  order  of  Justices  should  be  sealed 
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with  wax ;  an  impression  made  in  ink  with  a  wooden  block  in 
the  usual  place  of  a  seal  is  sufficient  when  the  document  purports 
to  l»e  given  under  the  hands  and  seals  of  the  Justices,  and  is  in 
fact  signed  and  delivered  by  them.      R.  v.  St.  Paul,  7  Q.  B.,  232. 

The  Court  will  make  every  reasonable  intendment  in  favour  of 
an  order  of  Justices.  R.  v.  Aire,  2  T.  R.,  6QC).  But  an  order  is 
void  if  it  does  not  appear  in  the  order  itself  that  the  Justice  had 
jurisdiction  to  make  it.     R.  v.  Hulcott,  6  T.  R.,  587. 

Justices  may  supersede  their  own  order  when  improvidently 
made.  R.  v.  Norfolk,  1  D.  &  R.,  69.  If  two  orders  are  made  by 
mistake  at  the  sitting  of  magistrates,  it  is  competent  to  them  to 
declare  at  the  time  which  is  the  right  one.  Wilhins  v.  Hems- 
worth,  7  A.  &.  E.,  807. 

No  order  can  be  made  in  the  absence  of  the  party  whose  in- 
terests are  affected  by  it.     R.  v.  Totness,  14  L.  J.,  M.  C,  148. 

An  order  may  be  good  in  part  and  void  for  the  residue.  R. 
V.  Fox,  6  T.R.,  148.  An  order  of  Justices  bad  in  part  may  be  en- 
forced as  to  the  good  part,  provided  that  on  the  face  of  the  order 
the  two  parts  are  clearly  separable,  and  it  is  not  necessary  in 
such  case  to  quash  the  bad  part  of  the  order  before  enforcing  the 
residue.     R.  v.  Green,  20  L,  J.,  M.  C,  168. 

The  signature  is  an  essential  pai't  of  the  order,  and  the  order 
cannot  be  considered  as  made  until  it  is  reduced  into  writing  and 
signed  by  the  Justice.     R.  v.  Flintshire,  10  Jur.,  475. 

52.  In  all  cases  when  by  any  Act  or  Law  authority  is  given  to  commit  a 
person  to  prison,  or  to  levy  any  sum  upon  his  goods  or  chattels  by  distress, 
for  not  obeying  an  order  of  a  Justice  or  Justices,  the  Defendant  shaU  be 
served  with  a  copy  of  the  Minute  of  the  Order  before  any  warrant  of  commit- 
ment or  of  distress  is  issued  in  that  behalf,  and  the  Order  or  Minute  shaU 
not  form  any  part  of  the  warrant  of  commitment  or  of  distress. 

This  section  of  the  statute  applies  to  orders  and  not  convic- 
tions, and  on  conviction  of  the  defendant  of  an  unlawful  assault 
under  the  32  &  33  Vic,  chap.  20,  s.  43,  it  is  not  necessary 
that  he  should  be  served  with  a  copy  of  the  minutes  of  the  con- 
viction before  he  is  imprisoned,  this  section  not  applying  to  con- 
victions.    R.  V.  O'Leary,  3  Pugsley,  264. 
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53.  In  all  cases  of  summary  conviction,  or  of  Orders  made  by  a  Justice  or 
Justices  of  the  Peace,  the  Ju.stine  or  Justices  making  the  same,  may  in  his  or 
their  discretion,  award  and  order  in  and  by  the  conviction  or  order,  that  the 
defendant  shall  pay  to  the  prosecutor  or  complainant  such  costs  as  to  the  said 
Justice  or  Justices  seem  reasonable  in  that  behalf,  and  not  inconsistent  with 
the  fees  established  by  law  to  be  taken  on  proceedings  had  by  and  before 
Justices  of  the  Peace. 

A  conviction  adjudging  the  defendant  to  pay  a  sum  for  costs, 
without  saying  to  whom  the  costs  are  to  be  paid,  is  void  imder 
this  section.  The  conviction  should  order  the  costs  to  be  paid  to 
the  complainant.     R.  v.  Mabey,  37  Q.B.  (Ont.),  248. 

54.  In  cases  where  the  Justice  or  Justices  instead  of  convicting  or  making 
an  order,  dismiss  the  information  or  complaint,  he  or  they,  in  his  or  their 
discretion,  may,  in  and  by  his  or  their  order  of  dismissal,  award  and  order 
that  the  prosecutor  or  complainant  shall  pay  to  the  defendant  such  costs  as 
to  the  said  Justice  or  Justices  seem  reasonable  and  consistent  with  law. 

Before  this  enactment  the  party  could  not  be  punished  for  non- 
payment of  costs  in  the  same  way  as  for  non-payment  of  penalty- 
R.  V.  Burton,  13  Q.B.,  380. 

A  warrant  of  commitment  for  non-payment  of  penalty  and  costs, 
where  the  conviction  did  not  mention  costs,  would  be  illegal. 
Leary  v.  Pairich,  15  Q.B.,  206. 

A  wan-ant  of  commitment  for  non-payment  of  a  penalty  cannot 
be  executed  on  a  Sunday.     Egginton  v.  Lichfield,  2  E.  &  B.,  717. 

55.  The  sums  so  allowed  for  costs  shall  in  all  cases  be  specified  in  the  con- 
viction or  order,  or  order  of  dismissal,  and  the  same  shall  be  recoverable  in 
the  same  manner  and  under  the  same  warrants  as  any  penalty  adjudged  to 
be  paid  by  the  conviction  or  order  is  to  be  recovered. 

A  warrant  to  commit  for  non-payment  of  the  costs  of  an  appeal 
to  the  sessions,  unless  such  sum  and  all  the  costs  of  distre-ss  and 
commitment  and  conveying  the  part}'  to  gaol  be  sooner  paid, 
should  show  the  amount  of  the  costs  of  distress,  commitment,  and 
conveyance  to  gaol.  Dickson  v.  Grahh,  24  Q.  B.  (Ont.),  494 ;  see 
also  Daivson  v.  FrrMser,  7  Q.B.  (Ont.),  391  ;  see  also  sections  62, 
64,  and  65  ;  ReBright,  1  U.C.,L.  J.,N.S.,  240  ;  Re  Smith,  ib.  241 ; 
R  V.  Ferguson,  3  O.  S.,  220. 
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In  a  conviction  for  a  penalty  to  be  levied  by  distress,  and  in 
default  of  sufficient  distress,  imprisonment,  it  is  no  objection  that 
the  conviction  specifies  the  amount  of  costs  of  conveying  the  party 
to  gaol  in  default  of  sufficient  distress  ;  specifying  the  amount  is 
only  a  notification  to  the  defendant  what  he  shall  have  to  pay 
in  the  event  of  no  distress  and  he  is  arrested.  Reid  v.  Mc  Whinnie^ 
27  Q.B.  (Ont.),  289. 

56.  In  cases  where  there  is  no  such  penalty  to  be  recovered,  such  costs 
shall  be  recoverable  by  distress  and  sale  (A  the  goods  and  chattels  of  the 
party,  and  in  default  of  distress,  by  imprisonment,  with  or  without  hard 
labour,  for  any  time  not  exceeding  one  month,  unless  the  costs  be  sooner 
paid. 

57.  Vrhere  a  conviction  adjudges  a  pecuniary  penalty  or  compensation  to  be 
paid,  or  where  an  order  requires  the  payment  of  a  sum  of  money,  and  by  the 
Act  or  Law  authorizing  such  conviction  or  order,  the  penalty,  compensa- 
tion, or  sum  of  money  is  to  be  levied  upon  the  goods  and  chattels  of  the  De- 
fendant, by  distress  and  sale  thereof  ;  and  also  in  cases  where,  by  the  Act  ur 
Law  in  that  behalf,  no  mode  of  raising  or  levying  the  penalty,  compensa- 
tion or  sum  of  money,  or  of  enforcing  the  payment  of  the  same,  is  stated  or 
provided,  the  Justice  or  any  one  of  the  Justices  making  such  conviction  or 
order,  or  any  Justice  of  the  Peace  for  the  same  Territorial  Division,  may 
issue  his  Warrant  of  Distress  (N  1,  2)  for  the  purpose  of  levying  the  same, 
which  Warrant  of  Distress  shall  be  in  writing,  under  the  hand  and  seal  of 
the  Justice  making  the  same. 

This  section  applies  to  a  conviction  under  the  32  &  33  Vic, 
chap.  20,  s.  37,  for  making  a  disturbance  in  a  place  of  worship, 
and  where  the  Justice  is  satisfied  that  the  party  has  no  goods,  he 
has  authority  to  commit  to  gaol,  without  first  issuing  a  warrant 
to  levy  fine  and  costs.  Mofatt  v.  Barnard,  24  Q.  B.  (Ont.),  498. 
See  also  s.  59. 

Where  a  statute  requires  the  issue  of  a  warrant  of  distress  be- 
fore a  warrant  of  commitment,  the  issue  of  the  latter,  without 
first  issuing  the  former,  will  be  invalid,  and  the  prisoner  commit- 
ted will  be  discharged.     R  v.  Blakebj,  6  P.  R.  (Ont.),  244. 

58.  If,  after  delivery  of  tlie  warrant  of  distress  to  the  Constable  or  Consta- 
bles to  whom  the  same  has  been  directed  to  be  executed,  sufficient  distress 
cannot  be  found  within  the  limits  of  the  jurisdiction  of  the  Justice  granting 
the  warrant,  then  upon  proof  being  made  upon  o.ith  or  affirmation  of  the  hand- 
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writing  of  the  Justice  granting  the  warrant,  before  any  Justice  of  any  other 
Territorial  Di^-ision,  snch  Justice  shall  thereupon  make  an  endorsement  (N  3) 
on  the  warrant,  signed  with  his  hand,  authorizing  the  execution  of  the  war- 
rant within  the  limits  of  his  jurisdiction,  by  virtue  of  which  warrant  and 
endorsement  the  penalty  or  sum,  and  costs,  or  so  much  thereof  as  may  not 
have  been  before  levied  or  paid,  shall  be  levied  by  the  person  bringing  the 
warrant,  or  by  the  person  or  persons  to  whom  the  warrant  was  originally 
directed,  or  by  any  Constable  or  other  Peace  Officer  of  the  last  mentioned 
Territorial  Division ,  by  distress  and  sale  of  the  goods  and  chattels  of  the 
Defendant  therein. 

59.  Whenever  it  appears  to  any  Justice  of  the  Peace  to  whom  application 
is  made  for  any  warrant  of  distress,  that  the  issuing  thereof  would  be  ruinous 
•  o  the  Defendant  and  his  family,  or  whenever  it  appears  to  the  Justice,  by 
the  confession  of  the  Defendant  or  otherwise,  that  he  hath  no  goods  and 
chattels  whereon  to  levy  such  distress,  then  the  Justice,  if  he  deems  it  fit, 
instead  of  issuing  a  warrant  of  distress,  may  (0  1,2)  commit  the  Defendant 
to  the  Common  Gaol,  or  other  prison  in  the  Territorial  Division,  there  to  be 
imprisoned  with  or  without  hard  laboiir,  for  the  time  and  in  the  manner  the 
Defendant  could  by  Inw  be  committed  in  case  such  warrant  of  distress  had 
issued,  and  no  goods  or  chattels  had  been  found  whereon  to  levy  the  penalty 
or  sum  and  costs. 

Under  the  Fishery  Act  of  the  Dominion,  31  Vic,  chap.  60,  a  war- 
rant of  commitment  may  issue  in  the  first  instance,  without  previ- 
ous issue  of  a  warrant  of  distress — the  statute  not  requiring  that 
a  distress  wairant  should  first  issue.  Arnott  v.  Bradly,  23  C.  P- 
(Ont.),  1. 

So  a  conviction  for  an  unlawful  assault  under  the  32  &  33  Vic, 
chap.  20,  s.  43,  may  adjudge  the  defendant  to-be  imprisoned  in 
the  first  instance.  M.  v.  O'Leary,  3  Pugsley,  264. 

Where  by  an  Act  power  is  conferred  upon  Justices  to  issue  a 
distress  warrant  "  if  they  shall  think  fit,"  they  must  not  refuse  to 
issue  it,  merely  because  they  think  the  Act  of  Parliament  does  an 
injustice  in  giving  such  power  in  the  particular  case.  R.  v.  Boteler, 
4  B.  &  S.,  959. 

If  the  warrant  is  specially  directed  to  the  person  who  is  to  exe- 
cute it,  or  generally  to  all  other  constables  or  peace  ofiicers  of  the 
division,  any  person  coming  within  this  description  may  law- 
fully execute  it,  but  where  it  is  directed  to  the  Constable  of  A  that 
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is  tlie  Constable  of  such  Division,  it  cannot  lawfully  be  executed 
by  any  other  person.    R.  v.  Sanders,  L.  R.,  1  C.  C.  R.,  75, 

no.  Tn  all  cases  whei'e  a  Justice  of  the  Peace  issues  any  warrant  of  distress, 
he  'may  suffer  the  Defendant  to  go  at  large,  or  verbally,  or  by  a  written  war- 
rant in  that  behalf,  may  order  the  Defendant  to  be  kept  and  detained  in  safe 
custody,  until  return  has  been  made  to  the  warrant  of  distress,  unless  the 
Defendant  gives  sufficient  security,  by  recognizance  or  otherwise,  to  the  satis- 
faction of  the  Justice,  for  his  appearance  before  him  at  the  time  and  place 
appointed  for  the  return  of  the  warrant  of  distress,  or  before  such  other  Jus- 
tice or  Justices  for  the  same  Territorial  Division,  as  may  then  be  there. 

61.  In  all  such  cases  where  a  Defendant  gives  security  by  recognizance,  and 
does  not  afterwards  appear  at  the  time  and  place  in  the  said  recognizance 
mentioned,  the  Justice  who  hath  the  same,  or  any  Justice  or  Justices  who 
may  then  be  there  present,  upon  certifying  (F)  on  the  back  of  the  recogni- 
zance, the  non-appearance  of  the  Defendant,  may  transmit  the  recognizance 
to  the  proper  officer  appointed  by  law  to  receive  the  same,  to  be  proceeded 
npon  in  like  manner  as  other  recognizances,  and  such  certificate  shall  be 
deemed  sufficient  prima  facie  evidence  of  the  non-appearance  of  the  De- 
fendant. 

62.  If  at  the  time  and  place  appointed  for  the  return  of  any  warrant  of  dis- 
tress, the  Constable  who  has  had  execution  of  the  same  retnrns  (N  4)  that  he 
could  find  no  goods  or  chattels  whereon  he  could  levy  the  sum  or  sums  therein 
mentioned,  together  with  the  costs  of,  or  occasioned  by,  the  levy  of  the 
same,  the  Justice  of  the  Peace  before  whom  the  same  is  returned  may  issue 
his  warrant  of  commitment  (N  5)  directed  to  the  same  or  any  other  Constable, 
reciting  the  conviction  or  order  shortly,  the  issuing  of  the  warrant  of  distress, 
and  the  return  thereto,  and  requiring  the  Constable  to  convey  the  Defendant 
to  the  Common  Gaol,  or  other  prison  of  the  Territorial  Division  for  which 
the  Justice  is  then  acting,  and  there  to  deliver  him  to  the  Keeper  thereof,  and 
requiring  the  Keeper  to  receive  the  Defendant  into  such  gaol  or  prison,  and 
there  to  imprison  him,  or  to  imprison  him  and  keep  him  to  hard  labour,  in 
the  manner  and  for  the  time  directed  by  the  Act  or  Law  on  which  the  convic 
tion  or  order  mentioned  in  the  warrant  of  distress  is  founded,  unless  the  sum 
or  sums  adjudged  to  be  paid,  and  all  costs  and  charges  of  the  distress,  and 
also  the  costs  and  charges  of  the  commitment  and  conveying  of  the  Defendant 
to  prison,  if  such  Justice  thinks  fit  so  to  order  (the  amount  thereof  being 
ascertained  and  stated  in  such  commitment),  be  sooner  paid  ;  but  if  no  term 
of  imprisonment  be  specified  in  the  Act  or  Law,  the  period  for  which  the 
.Justice  shall  order  the  Defendant  to  be  so  imprisoned  shall  not  exceed  three 
months. 

63.  Where  a  Justice  or  Justices  of  the  Peace,  upon   any  information  or 
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complaint  adjudges  or  adjudge  the  Defendant  to  be  imprisoned,  and  the 
Defendant  is  then  in  prison  undergoing  imprisonment  upon  conviction  for 
any  other  offence,  the  warrant  of  commitment  for  the  subsequent  offence  shall 
be  forthwith  delivered  to  the  gaoler  or  other  officer  to  whom  it  is  directed, 
and  the  Justice  or  Justices  who  issued  the  same,  if  he  or  they  think  fit,  may 
award  and  order  therein,  that  the  imprisonment  for  the  subsequent  offence 
shaU  commence  at  the  expiration  of  the  imprisonment  to  which  the  Defendant 
was  previously  sentenced. 

Where  the  defendant  is  summarily  con^^cted  at  one  time  of 
several  offences,  the  Justice  has  power  under  this  section  to  award 
that  the  imprisonment  under  one  or  more  of  the  convictions,  shall 
commence  at  the  expiration  of  the  sentence  previously  pronounced. 
R.  V.  Ciitlmsh,  L.  R.,  2  Q.  B.,  379. 

This  section  refers  solely  to  those  cases  in  which  the  defendant 
is  already  in  the  gaol  of  the  territorial  division,  for  which  the  ma- 
gistrate acts.  Should  the  defendant  be  in  prison,  however,  in 
another  division  on  another  conviction,  this  section  does  not  apply, 
and  on  his  liberation  therefrom,  he  should  be  arrested  on  the  com- 
mitment indorsed, as  provided  by  section  11  of  thisAct,and  commit- 
ted to  the  cust^jdy^of  the  gaoler  of  the  division  within  which  the 
conviction  or  order  was  made.  When  a  Justice  convicts  a  defend- 
on  the  same  day,  of  two  or  more  offences,  the  con^^ction  and  com- 
mitment in  one  of  the  cases  should  adjudge,  and  order  the  im- 
prisonment to  commence  at  the  expiration  of  the  imprisonment 
adjudged  and  ordered  in  the  other  case.  R.  v.  Wilkes,  4  Burr., 
2577  ;  R.  v.  Cidbush,  L.  R,  2  Q.  B.,  379. 

64.  When  any  information  or  complaint  is  dismissed  with  costs,  the  sum 
awarded  for  costs  in  the  Order  for  Dismissal  may  be  levied  by  distress  (Q  1) 
on  the  goods  and  chattels  of  the  Prosecutor  or  Complainant  in  the  manner 
aforesaid  ;  and  in  default  of  distress  or  payment,  the  Prosecutor  or  Com- 
plainant may  be  committed  (Q  2)  to  the  common  gaol  or  other  prison,  in 
manner  aforesaid,  for  any  time  not  exceeding  one  month,  unless  such  sum, 
and  all  costs  and  charges  of  the  distress,  and  of  the  commitment  and  convey- 
ing of  the  Prosecutor  or  Complainant  to  prison  (the  amount  thereof  being 
ascertained  and  stated  in  the  commitment),  be  sooner  paid. 

65.  Unless  it  be  otherwise  provided  in  any  special  Act  under  which  a  con- 
viction takes  place,  or  an  order  is  made  by  a  Justice  or  Justices  of  the  Peace, 
or  unless  some  other^Court  of  Appeal  having  jurisdiction  in  the  premises,  is 
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provided  by  an  Act  of  the  Legislature  of  the  Province  within  which  suchcuii- 
viction  takes  place  or  such  order  is  made  ;  any  person  who  thinks  himself 
aggrieved  by  any  such  conviction  or  order  may  appeal  in  the  Province  of  Que- 
bec to  the  Court  of  Queen's  Bench,  Crown  side  ;  in  the  Province  of  Ontario, 
to  the  Court  of  General  or  (i)uarter  Sessions  of  the  Peace  ;  in  the  Province  of 
Nova  Scotia,  to  the  County  Court  of  the  district  where  the  cause  of  the  in- 
formation or  complaint  arose  ;  in  the  Province  of  New  Brunswick,  to  the 
County  Court  of  the  district  where  the  cause  of  the  information  or  complaint 
arose  ;  in  the  Province  of  Manitoba,  to  the  County  Court  of  the  County  where 
the  cause  of  the  information  or  complaint  arose  ;  and  in  the  Province  of  Bri- 
tish Columbia,  to  the  County  or  District  Court  at  the  sitting  thereof,  which 
shall  be  held  nearest  to  the  place  where  the  cause  of  the  information  or  com- 
plaint arose  ;  in  case  some  other  Court  of  Appeal  be  provided  in  any  Pro- 
vince as  aforesaid,  the  appeal  shall  be  to  such  Court  ;  every  right  of  appeal 
shall,  unless  it  be  otherwise  provided  in  any  special  Act,  be  subject  to  the 
conditions  following  : 

1.  If  the  conviction  or  order  be  made  more  than  twelve  days  before  the  sit- 
tings of  the  Court  to  which  the  appeal  is  given,  such  appeal  shall  be  made  to 
the  then  next  sittings  of  such  Court,  but  if  the  conviction  or  order  be  made 
within  twelve  days  of  the  sittings  of  such  Court,  then  to  the  second  sittings 
next  after  such  conviction  or  order. 

2.  The  person  aggrieved  shall  give  to  the  prosecutor  or  complainant,  or  to 
the  convicting  Justice,  or  one  of  the  convicting  Justices  for  him  a  notice  in 
writing  of  such  appeal,  within  four  days  after  such  conviction  or  order. 

3.  The  person  aggrieved  shall  either  remain  in  custody  until  the  holding  of 
'  the  Court  to  which  the  appeal  is  given,  or  shall  enter  into  a  recognizance 

with  two  sufficient  sureties,  before  a  Justice  or  Justices  of  the  Peace,  condi- 
tioned personally  to  appear  at  the  said  Court  and  to  try  such  appeal,  and  to 
abide  the  judgment  of  the  Court  thereupon,  and  to  pay  such  costs  as  shall  be 
by  the  Court  awarded  ;  or  if  the  appeal  be  against  any  conviction  or  order 
whereby  only  a  penalty  or  sum  of  money  is  adjudged  to  be  paid,  the  person 
aggrieved  may,  although  the  order  direct  imprisonment  in  default  of  pay- 
ment instead  of  remaining  in  custody  as  aforesaid,  or  giving  such  recognizance 
as  aforesaid  deposit  with  the  Justice  or  Justices  convicting  or  making  the 
order  such  sum  of  money  as  such  Justice  or  Justices  deem  sufficient  to  cover 
the  sum  so  adjudged  to  be  paid,  together  with  the  costs  of  the  conviction  or 
order  and  the  costs  of  the  appeal  ;  and  upon  such  recognizance  being  given 
or  such  deposit  made,  the  Justice  or  Justices  before  whom  such  recognizance  is 
entered  into,  or  deposit  made,  shall  liberate  such  person,  if  in  custody,  and  the 
Court  to  which  such  appeal  is  made,  shall  thereupon  hear  and  determine  the 
matter  of  appeal,  and  make  such  order  therein,  with  or  without  c<jsts  to  either 
party,  including  costs  of  the  Court  below,  as  to  the  Court  seems  meet  ;  and  in 
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case  of  the  dismissal  of  the  appeal,  or  the  affirmance  of  the  conviction  or  order, 
shall  order  and  adjudge  the  offender  to  be  punished  according  to  the  convic- 
tion, or  the  defendant  to  pay  the  amount  adjudged  by  the  said  order  and  to 
pay  such  costs  as  may  be  awarded,  and  shall  if  necessary,  issue  process  for 
enforcing  the  judgment  of  the  Court,  and  in  any  case  where,  after  any  such 
deposit  has  been  made  as  aforesaid,  the  conviction  or  order  is  affirmed,  the 
Court  may  order  the  sum  thereby  adjudged  to  be  paid,  together  with  the 
costs  of  the  conviction  or  order,  and  the  costs  of  the  appeal,  to  be  paid  out  of 
the  money  deposited,  and  the  residue  if  any,  to  be  repaid  to  the  defendant ; 
and  in  any  case  where,  after  any  such  deposit,  the  conviction  or  order  is 
quashed,  the  Court  shall  order  the  money  to  be  repaid  to  the  defendant,  and 
the  said  Court  shall  have  power,  if  necessary,  from  time  to  time  by  order  en- 
dorsed yn  the  conviction  or  order  to  adjourn  the  hearing  of  the  appeal  from 
one  sittings  to  another  or  others  of  the  said  Court ;  in  every  case  where  any 
conviction  or  order  is  quashed  on  appeal  as  aforesaid,  the  Clerk  of  the  Peace 
or  other  proper  officer  shall  forthwith  endorse  on  the  conviction  or  order  a 
memorandum  that  the  same  has  been  quashed  ;  and  whenever  any  copy  or 
certificate  of  such  conviction  or  order  is  made,  a  copy  of  such  memorandum 
shall  be  added  thereto,  and  shall  when  certified  under  the  hand  of  the  Clerk 
of  the  Peace,  or  of  the  proper  officer  having  the  custody  of  the  same,  be  suffi- 
cient evidence  in  all  Courts,  and  for  all  purposes  that  the  conviction  or  order 
has  been  quashed. 

See  33  V^ic,  chap.  27,  s.  1  ;  40  Vic.,  chap.  27,  ss.  1  &  2. 

In  Prince  Edward  Island  the  appeal  lie.s  to  the  Supreme  Court 
at  the  sitting  thereof  held  next  after  ths  expiration  of  twelve 
days  from  the  time  when  such  conviction  was  had  or  such  order 
made  the  proceedings  prior  to  the  appeal  being  governed  by  the 
Act  32  (fe  33Vic.,  chap.  31,  s  G5  as  amended  by  the  33  Yic,  chap. 
27.  This  provision  is  contained  in  the  40  Vic,  chap.  4,  s.  6  which 
takes  effect  on  the  l.st  of  April,  1878. 

The  40  Vic,  chap.  27,  s.  3  also  provides  that  whenever  in  the 
Act  any  duty  in  relation  to  an  appeal  is  imposed  on  any  officer  by 
the  term  "  clerk  of  the  peace,"  the  said  term  shall  include  the 
proper  officer  of  the  court  having  jurisdiction  in  appeal  under  the 
said  Act  and  the  Acts  amending  the  same,  including  this  Act. 

The  amendments  introduced  by  the  33  Vic,  chap.  27  were  ex- 
tended to  Prince  Edward  Island  by  the  40  Vic,  chap  4.  Although 
the  Act  applies,as  we  havealready  seen,  to  the  District  of  Keewatin 
and  to  the  Northwest  Territories,  yet  so  much  of  the  Actor  of  any 
Act  amending  it  as  gives  any  appeal  from  any  conviction  or  order 
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adjudged  or  made  under  it  is  not  in  force  in  the  said  District  or 
Territories,  (see  39  Vic,  chap.  21,  sched.  31  ;  38  Vic,  chap.  49 
sched.  B. 

This  section  applies  to  all  convictions  and  orders  founded  upon 
statutes  which  do  not  give  an  appeal  either  to  the  prosecutor  or 
to  the  defendant.  It  does  not  apply  to  any  conviction  or  order 
founded  upon  a  statute  by  which  the  right  of  appeal  from  such 
conviction  or  order  is  denied.  It  does  not  apply  to  any  conviction 
or  order  founded  upon  a  statute  by  which  s|)ecial  provisions  dif- 
fering from  those  in  the  present  section  contained  have  been  or 
may  bo  made  regulating  appeals  from  convictions  or  orders  made 
under  it.     Kerr's  Acts,  223. 

Under  the  former  Acts  the  right  of  appeal  was  given  only  when 
the  sum  adjudged  to  be  paid  exceeded  ten  dollars,  or  the  imprison- 
ment exceeded  one  month,  or  the  proceedings  were  before  one 
Justice  only.  These  restrictions  are  now  removed,  but  if  a  Court 
of  Appeal  having  jurisdiction  in  the  premises  is  provided  by  an 
Act  of  the  Legislature  of  the  Province  within  which  the  conviction 
takes  place,  the  appeal  must  be  to  such  court  and  not  the  court 
named  in  the  present  Act.  An  appeal  lies  to  the  Supreme  Court 
of  Nova  Scotia  from  a  conviction  for  penalties  under  "The  Fisher- 
ies Act,"  31  Vic,  chap.  60,  section  23  providing  that  the  laws 
relating  to  summary  convictions  and  orders  shall  apply  to  cases 
under  said  Act.     R.  v.  Todd,  1  Russell  &  Chesley  Reps.,  N.  S.,  62. 

It  is  not  essential  that  the  notice  of  appeal  under  the  33  Vic, 
chap.  27,  should  be  signed  by  the  party  appealing,  nor  need  the 
notice  set  forth  the  grounds  of  appeal.  Under  the  96th  section  of 
this  Act  (32  &  33  Vic,  chap.  31,)  the  several  forms  in  the  schedule 
to  the  Act  contained  or  forms  to  the  like  effect  are  deemed  good, 
valid  and  sufficient  in  law.  A  notice  therefore  following  the  form 
given  in  the  33  Vic,  chap.  27,  but  not  signed  by  the  appellants 
is  sufficient.     R.  v.  Mchol  40  Q.  B.,  (Ont.),  46. 

The  notice  may  be  signed  by  the  attorney's  clerk  for  the 
appellant.  R.  v.  Kent,  L,  R.  8,  Q.  B.,  305.  Where  there  are  several 
appellants  they  may  either  join  in  one  notice  or  each  of  them  may 
give  a  separate  notice.     R.  v.  Oxford,  4  Q.  B.,  177. 

No   practice  of  the  sessions  can  do  away  with  the  notice  of 
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appeal.  R.  v.  Lincolnshire,  3  B.  &  C,  548  ;  R.  v.  West,  4  B.  &  Ad., 
685.  Nor  can  the  sessions  diminish  the  time  allowed  for  the 
notice  of  appeal,  or  add  a  new  condition.  R.  v.  Staffordshire,  4 
A.  &  E.,  842.  It  is  not  nece.ssary  that  this  notice  should  be 
personall}^  served,  if  it  be  left  for  the  party  at  his  dwelling  house 
it  will  be  sufficient.  R.\.  York,  7  Q.  B.,  154.  But  it  is  not  suffi- 
cient service  to  send  the  notice  by  post.  R.  v.  Leominster,  2  B  & 
S.,  391. 

Service  of  notice  of  appeal  in  Court,  upon  the  clerk  to  Justices, 
in  their  presence,  is  good  service.      R.  v.  Eaves,  L.  R.  5  Ex.,  75. 

If  the  notice  is  given  in  time,  the  recognizance  may  be  entered 
into  at  any  time  before  the  case  is  stated  and  delivered.  Stan- 
hope V.  Thorshy,  L.  R,  1,  C.  P.,  423. 

The  time  of  entering  into  recognizances  is  when  the  appellant 
appears  before  the  Justice  and  verbally  acknowledges  theur 
though  they  are  not  drawn  up  until  afterwards.  R.  v.  St.  Albans, 
8  A.  &  E.,  932. 

When  recognizances  are  tendered  the  Justice  is  bound  to  re- 
ceive them,  and  cannot  refuse  them  because  he  thinks  the  notice 
bad.     R.  v.  Carter,  24  L.  J.,  M.  C,  72. 

One  member  of  a  corporation  cannot  enter  into  a  recognizance 
to  bind  the  rest.     R.  v.  Manchester,  7  E,  &  B.,  453. 

When,  in  the  recognizance,  the  appellant,  instead  of  being 
bound  to  appear  and  try  the  appeal,  as  required  by  the  Act, 
was  bound  to  appear  at  the  sessions  to  answer  any  charge  that 
might  be  made  against  him,  the  appeal  was  dismissed  and  the 
recognizance  was  not  allowed  to  be  taken  in  Court,  for  although 
it  need  not  be  entered  into  within  four  days,  it  must  be  entered 
into  and  filed  before  the  sittings  of  the  Court  of  Quarter  Ses- 
sions, to  which  the  appeal  is  made.  Kent  v,  Olch,  7  U.  C,  L.  J., 
21. 

It  was  held  under  the  former  statutes  that  the  form  of  recog- 
nizance  to  try  an  appeal,  given  in  the  schedule  to  the  Con.  Stats- 
Can,  chap.  103,  p.  1,130  was  sufficient,  though  the  condition  dif- 
fered in  form  from  that  provided  for  by  chap.  99,  section  117.  Re 
Wilson,  23  Q.  B.  (Ont.),  301. 

The  notice  of  appeal,  given  by  the  statute,  was  also  held  suffi- 
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ciently  particular  to  allow  all  objections  being  raised  which  were 
apparent  on  the  face  of  the  conviction,  or  order.  Helps  and  Eno, 
9  U.  C,  L.  J.,  302.  It  is  not  now  necessary  to  state  any  grounds 
of  appeal  in  the  notice  (see  33  Vic,  chap.  27,  s.  4),  so  that  it  is  ap- 
prehended the  appellant  is  not  limited  as  to  his  objections. 

If  the  conviction  is  made  within  twelve  days  of  the  sittings 
•of  the  Court,  and  a  notice  of  appeal  is  given  to  the  sittings  then 
next  ensuing,  instead  of  the  second  sittings  next  after  such  con- 
viction, the  notice  will  be  void,  and  will  not  prevent  a  proper 
notice  being  afterwards  given  (if  given  within  four  days  after  the 
conviction)  for  the  second  sittings  thereafter.  R.  v.  Caswell,  33 
Q.  B.  (Ont.),  303. 

The  words,  within  four  days  after  conviction,  exclude  the 
day  of  conviction.  Scott  v.  Dickson,  1  P.  R.  (Ont.),  366.  If  the 
last  of  the  four  days  limited  for  notice  fall  on  a  Sunday,  notice 
given  on  the  Monday  following  is  too  late.  It  should  be  given 
on  the  Saturday  preceding.  R.  v.  Middlesex,  2  Dowl.,  N.  S.,  719  ; 
Peacock  v.  R.,  4  C.  B.,  N.  S.,  264. 

It  appears  to  be  the  established  practice  for  the  sessions  to 
hear  appeals  on  the  first  day,  but  there  is  no  law  compelling  them 
to  do  so.     Re  Meyers,  23  Q.  B.  (Ont.),  614. 

The  Court  has  no  power  to  award  costs  on  discharging  an  ap- 
peal, for  want  of  proper  notice  of  appeal,  for  the  words,  "shall 
hear  and  determine  the  matter  of  appeal,"  mean  deciding  it  upon 
the  merits.      Re  Madden,  31  Q.  B.  (Ont.),  833. 

If  the  appeal  is  within  a  time  after  order  made,  the  making 
of  the  order,  or  verbal  decision,  and  not  the  service  or  formal 
drawing  up  of  it  is  meant.  R.  v.  Derbyshire,  7  Q.  B.,  193  ;  Ex 
parte  Johnson,  3  B.  &  S.,  947.  Sunday  is  usually  included  in  the 
number  of  days.     Ex  parte  Simkin,  2  E.  &  E.,  392. 

Where  the  right  to  appeal  is  given,  under  conditions  such  as 
entering  into  recognizance  and  giving  notice,  tfec,  as  in  the  sta- 
tute, all  these  conditions  must  be  strictly  complied  with.  R.  v. 
Lincolnshire,  3  B.  &  C,  548.  The  person  appealing  must,  not 
only  give  notice  within  the  proper  time,  but  he  must  also  either  re- 
main in  custody  or  enter  into  the  proper  recognizance.  Kent  v. 
Olds,  7  U.  C,  L.  J.,  21 ;  Arch.,  J.  P.,  37.     A  failure  to  comply  with 
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these  conditions  will  not  be  waived  by  the  respondent  asking  for 
a  postponement  after  the  appellant  has  proved  his  notice  of  ap- 
peal on  the  first  day  of  the  Court.  Re  Meyers,  23  Q.  B.  (Ont.), 
611. 

If,  by  the  death  of  the  respondent,  the  giving  of  notice  has 
become  impossible,  the  appeal  may  be  heard  without  it.  R.  v. 
Lancashire,  15  Q.  B.,  88. 

The  Court  of  Quarter  Sessions  has  power  to  adjourn  the  hear- 
ing of  a  part  heard  appeal  to  a  subsequent  session.  R.  v.  Guar- 
dian C  Union,  7  U.  C.,L.  J.  331.  The  statute,  as  we  have  seen,  also 
expressly  confers  the  power  of  adjournment.  An  adjournment 
of  the  se.ssions  is  a  continuance  of  the  same  sessions  or  sittings. 
Rawnsley  v.  Hutchinson,  L.  R.  6  Q.  B.,  305.  An  appeal  dismissed 
for  want  of  prosecution  may,  at  the  instance  of  the  appellant  and 
satisfactoilry  accounting  for  his  non-aj>j)earance,  be  reinstated.  Re 
Smith,  10  U.  C,  L.  J.,  20. 

There  had  been  a  conviction  before  two  magistrates  for  a  breach 
of  the  licence  law.  The  coun.sel  for  the  defendant  then  demanded 
an  appeal — one  of  the  magistrates  asked  him  to  prejiare  the  bond 
and  he  himself  would  see  the  other  necessary  papers  filed.  The  de- 
fendant's counsel  thereupon  had  the  bond  prepared,  sent  it  to  the 
defendant  and  told  her  that  the  magistrates  would  instruct  her 
what  else  was  necessary.  The  defendant  thereupon  got  the  bond 
executed  and  gave  it  to  the  magistrate,  who  said  "  it  was  all 
right."  There  was  no  aflidavit  filed  on  the  appeal  as  required  by 
Rev.  Stat.  N.  S.,  chap.  22,  s.  28,  on  application  to  set  aside  the 
appeal,  it  was  held  that  the  appeal  must  be  allowed,  the  appel- 
lant having  been  misled  by  the  conduct  of  the  magistrate.  McKay 
V.  McKay,  Thomson,  75. 

An  appeal  under  the  Con.  Stat.  U.  C,  chap.  114,  was  held  not  to 
be  waived  by  the  appellant,  paying  the  fine  and  costs.  Re  Jus- 
tices York,  13  C.  P.  (Ont.)  159. 

There  can  be  no  doubt  that,  where  the  notice  of  appeal  and  the 
recognizances  are  duly  given,  execution  is  suspended  for  the  Jus- 
tice in  the  section  now  under  consideration  is  directed  to  liberate 
the  appellant  if  in  custody  in  such  case,  and  the  same  effect  is 
given  to   the  making  of  the  deposit  after  notice  of  appeal,  but 
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there  is  no  provision  in  the  section  to  meet  the  circumstances 
when  the  would-be  appellant  elects  to  remain  in  custody,  in  lieu 
of  giving  a  recognizance  or  making  a  deposit.  Kerr  8  Acts,  226-7. 

As  to  the  evidence  no  witness  is  to  be  examined  who  was  not 
examined  before  the  Justice  on  the  hearing  of  the  case.    See  s.  66. 

The  appeal  is  also  to  be  heard  on  its  merits,  and  formal  objec- 
tions not  taken  before  the  Justice  cannot  be  raised.  See  sections 
67  and  68. 

66.  When  an  appeal  has  been  lodged  in  due  form,  and  in  compliance  with 
the  requirements  of  this  Act,  against  any  summary  conviction  or  decision, 
the  Court  of  General  or  Quarter  Sessions  of  the  Peace  or  Court  appealed  to, 
may  at  the  request  of  either  appellant  or  respondent,  empannel  a  Jury  to 
try  the  facts  of  the  case,  and  shall  administer  to  such  Jury  the  following 
oath  : 

"  You  shall  well  and  truly  try  the  facts  in  dispute  in  the  matter  of  A.  B. 
{the  informant),  against  C.  D.  (the  defendant),  and  a  true  verdict  give  accord- 
ing to  the  evidence  :  So  help  you  God." 

And  the  Court,  on  the  finding  of  the  Jury,  shall  give  such  judgment  as  the 
law  requires  ;  and  if  a  Jury  be  not  so  demanded,  the  Court  shall  try  and  be 
the  absolute  judges  as  well  of  the  facts  as  of  the  law  in  respect  to  such 
conviction  or  decision  ;  but  no  witness  shall  in  either  case  be  examined 
who  was  not  examined  before  the  Justice  or  Justices  at  the  hearing  of  the 
case. 

The  36  Vic,  chap.  58,  s.  2,  provides,  and  for  the  avoidance  of 
doubt  it  is  hereby  declared  and  enacted,  that  the  Court  of  Gene- 
ral or  Quarter  Sessions  of  the  Peace  appealed  to  may  grant  or 
refuse,  in  its  discretion,  the  request  of  the  appellant  or  respondent 
to  have  a  jury  empanelled  to  try  the  facts  of  the  case  under  this 
section. 

Under  the  former  statutes,  the  appellant  could  not  of  right 
demand  that  a  jury  be  empanelled  to  try  the  appeal.  It  was  dis- 
cretionary with  the  court  to  try  the  appeal  or  to  grant  a  Jury. 
Gilchen  v.  Eaton,  13  L.  C.  R.  471;  10  U.  C,  L.  J.,  81.  A  trial  by 
jury  was  warranted  by  the  13  &  14  Vic,  chap.  54.  Hespler  and 
Shaw,  16  Q.  B.  (Ont.),  104. 

Under  the  Act  as  at  present  framed,  the  court  may  grant  a  jury 
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at  the  request  of  either  the  appellant  or  respondent,  and  if  a  jury 
is  not  demanded,  the  court  must  try  it. 

Where  neither  party  demands  a  jury,  the  court  has  authority 
to  try  the  appeal  without  one,  and  a  party  who  insists  upon  the 
trial  without  a  jury,  cannot  afterwards  have  a  trial  by  jury. 
E.  V.  Bradshaiu,  38  Q.  B.  (Ont.),  564. 

67.  No  judgment  shall  be  given  in  favour  of  the  appellant  if  the  appeal  is 
based  on  an  objection  to  any  information,  complaint,  or  siiramons,  or  to  any 
warrant  to  apprehend  a  defendant,  issued  upon  any  such  information,  com- 
plaint, or  summons,  for  any  alleged  defect  therein  in  substance  or  in  form,  or 
for  anj  variance  between  such  information,  complaint,  summons  or  warrant, 
and  the  evidence  adduced  in  support  thereof  at  the  hearing  of  such  informa- 
tion or  complaint, — unless  it  shall  be  proved  before  the  Court  hearing  the 
appeal  that  such  objection  was  made  before  the  Justice  or  Justices  of  the 
Peace  before  whom  the  case  was  tried,  and  by  whom  such  conviction,  judg- 
ment, or  decision  was  given, — nor  unless  it  is  proved  that  notwithstanding  it 
was  shown  to  such  Justice  or  Justices  of  the  Peace  that  by  such  variance  the 
person  summoned  and  appearing  or  apprehended,  had  been  deceived  or 
misled,  such  Justice  or  .Justices  refiised  to  adjourn  the  hearing  of  the  case  to 
some  further  day,  as  provided  by  this  Act. 

68.  In  all  cases  of  appeal  from  any  summary  conviction  or  order  had  or 
made  before  any  Justice  or  Justices  of  the  Peace,  the  Court  to  which  such 
appeal  is  made  shall  hear  and  determine  the  charge  or  complaint  on  which 
such  conviction  or  order  has  been  had  or  made  upon  the  merits,  notwith- 
standing any  defect  of  form  or  otherwise  in  such  conviction  or  order  ;  and  if 
the  person  charged  or  complained  against  is  found  guilty,  the  conviction  or 
order  shall  be  affirmed,  and  the  court  shall  amend  the  same  if  necessary,  and 
any  conviction  or  order  so  affirmed,  or  affirmed  and  amended  shall  be  enforced 
in  the  same  manner  as  convictions  or  orders  affirmed  in  appeal. 

69.  And  for  the  more  effectual  prevention  of  frivolous  appeals,  the  Court 
of  General  or  Quarter  Sessions  of  the  Peace,  or  other  Court  or  Judge  to  whom 
an  appeal  is  made,  upon  proof  of  notice  of  the  appeal  to  such  Court  having 
been  given  to  the  person  entitled  to  receive  the  same,  though  svich  appeal  was 
nut  afterwards  prosecuted  or  entered,  may,  if  such  appeal  has  not  been  aban- 
doned according  to  law,  at  the  same  Court  for  which  such  notice  was  given, 
order  to  the  party  or  parties  receiving  the  same,  such  costs  and  charges  as  by 
the  said  Court  or  Judge  may  be  thought  reasonable  and  just,  to  be  paid  by 
the  party  or  parties  giving  such  notice,  such  costs  to  be  recoverable  in  the 
manner  provided  by  this  Act  for  the  recovery  of  costs  upon  an  appeal  against 
an  order  or  conviction. 
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An  indictment  vnW  not  lie  to  enforce  an  order  of  sessions 
directing  payment  of  the  costs  of  an  appeal.  R.  v.  Oi'v,  12  Q.B. 
(Ont.),  57. 

Where  the  notice  of  appeal  has  l)een  given  and  might  have 
been  acted  on,  the  court  to  which  the  notice  referred  can  give 
costs  (R.  V.  Leed.%  3  E.  &  E.,  561,  R.  v.  Liverpool,  15  Q.  B.,  1070) ; 
and  a  notice  for  the  wrong:  sessions  cannot  be  treated  as  a  notice 
for  the  right  sessions.     R.  v,  Salop,  4  E.  &;  B.,  257. 

The  court  must  exercise  its  discretion  in  each  case  as  to  costs, 
and  cannot  lay  down  a  general  rule  applicable^  to  all  cases.  R.  v. 
Merioneth,  6  Q.  B.,  163. 

The  order  for  costs  should  direct  payment  to  the  Clerk  of  the 
Peace.     Gay  v.  Mathews,  4  B.  &  S.,  425  ;  see  sec.  74  of  the  Act. 

The  taxation  of  costs  is  a  judicial  act  and  must  either  be  done 
by  the  court  or  they  must  adopt  the  act  of  the  Clerk  of  the 
Peace,  and  insert  the  amount  of  costs  in  the  order  (Sehvood  v. 
Mount,  1  Q.  B.,  726)  during  the  sitting  of  the  court.  Freeman 
V.  Reid,  9  C.  B.,  N.  S.,  301.  If  the  sessions  is  adjourned  to  a  fu- 
ture day  the  costs  may  be  finally  settled  at  the  adjourned  ses- 
sions. R.  V.  Hants,  33  L.  J.,  M.  C,  184.  If  there  has  been  no 
adjournment,  and  nothing  said  about  costs,  they  cannot  be 
granted  at  the  next  subsequent  sessions.  R.  v.  Staffordshire,  7 
E.  &  B.,  935.  If,  however,  the  parties  consent  to  have  the  costs 
taxed  out  of  court  this  may  be  done,  and  the  party  enter  the 
judgment  nunc  pro  tunc.  Freeman  v.  Reid,  supra.  Or  the  ob- 
jection may  be  waived.     Ex  parte  Watldns,  26  J.  P.,  71. 

70.  In  case  an  appeal  against  any  conviction  or  order  be  decided  in  fa- 
vour of  the  Respondents,  the  Justice  or  Justices  who  made  the  conviction  or 
order,  or  any  other  Justice  of  the  Peace  for  the  same  Territorial  Division, 
may  issue  the  warrant  of  distress,  or  commitment  for  execution  of  the  same, 
as  if  no  appeal  had  been  brought. 

71.  No  conviction  or  order,  affirmed  or  affirmed  and  amended,  in  appeal 
shall  be  quashed  for  want  of  form,  or  be  removed  by  certiorari  into  any  of 
Her  Majesty's  Superior  Courts  of  Record  ;  and  no  warrant  or  commitment 
shall  be  held  void  by  reason  of  any  defect  therein,  provided  it  be  therein 
alleged  that  the  party  has  been  convicted  and  there  be  a  good  and  valid  con- 
viction to  sustain  the  same.     (33  Vic,  chap.  27,  s.  2.) 
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In  England  it  has  been  held  that  an  enactment  similar  to  this 
precluded  the  issuing  of  a  certiorari  for  the  purpose  of  bringing 
up  a  case  stated  by  Justices  in  Quarter  Sessions  for  the  opinion 
of  the  court.     R.  v.  Chantrell,  L.  R.,  10  Q.  B.,  587. 

This  section  does  not  prevent  the  issue  of  a  certiorari  when 
the  notice  of  appeal  to  the  sessions  is  void,  and  the  appeal  is  - 
dismissed.  For  instance,  if  the  notice  is  for  the  next  sittings  of 
the  court,  where  the  conviction  is  tmthin  twelve  days  of  such 
sittings.  In  such  case  it  cannot  be  said  that  there  is  an  appeal, 
or  that  the  con\dctiQn  is  "  affirmed  or  affirmed  and  amended  in 
appeal  "  under  the  statute.     B.  v.  Casuell,  33  Q.  B.  (Ont.),  303. 

This  section,  it  would  seem,does  not  prevent  the  issue  of  the  writ 
at  the  suit  of  the  piosecutor,  R.  v.  Allen,  15  East,  333;  nor 
where  there  is  a  plain  excess  of  jurisdiction  by  the  Justice.  Hes- 
pehr  and  Shau\16  Q.  B.  (Ont.),  104.  So  a  certiorari  would  lie 
where  there  is  an  absence  of  jurisdiction  in  the  convicting  Justice, 
or  a  conviction  on  its  face  defective  in  substance.  Re  Watts,  5 
P.R.  (Ont.),  267;  see  also  Re  Holland,  37  Q.  B.  (Ont.),  214  (and 
cases  cited),  where  an  opinion  was  expressed  that  the  (Ont.)  36 
Vic,  chap.  43,  s.  35,  did  not  take  away  the  right  to  a  certiorari 
when  the  conviction  was  entirely  without  jurisdiction. 

But  subject  to  these  limitations,  the  section  not  only  applies  to 
cases  where  an  adjudication  has  taken  place,  but  even  where  the 
appeal  has  gone  off  on  a  preliminary  objection  to  the  right  of  enter- 
ing it,  and  consequently  a  certiorari  will  not  be  granted  by  the 
Superior  Court,  even  when  the  appeal  to  the  sessions  has  not  been 
decided  on  the  merits.     R.  \.  Firmin,  6  P.  R.  (Ont.),  67. 

7-.  Every  Justice  of  the  Peace  before  whom  any  person  shall  besummarily 
convicted  of  any  ofi'ence  by  virtue  of  this  Act,  shall  transmit  the  conviction 
to  the  Court  of  General  or  Quarter  Sessions  or  to  the  Court  discharging  the 
functions  of  the  Coiu't  of  General  or  Quarter  Sessions  as  aforesaid,  or  to  any 
other  Court  or  Judge  to  which  the  right  of  appeal  is  given  by  section  sixty- 
five  of  this  Act,  as  the  case  maybe,  in  and  for  the  District,  County  or  place 
wherein  the  offence  has  been  committed,  before  the  time  when  an  appeal  from 
such  conviction  could  be  heard,  there  to  be  kept  by  the  proper  officer  among 
the  records  of  the  Court  ;  and  if  such  conviction  has  been  appealed  against, 
and  a  deposit  of  money  made,  shall  return  the  deposit  into  the  said  Court 
and  upon  any  indictment  or  information  against  any  person  for  a  subsequent 
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otfence,  a  copy  of  such  conviction,  certified  by  the  proper  officer  of  the  Court, 
or  proved  to  be  a  true  copy,  shall  be  sufficient  evidence  to  prove  a  conviction 
for  the  former  oft'ence,  and  the  conviction  shall  be  presumed  to  have  been 
unappealed  against,  until  the  contrary  be  shown. 

Although  this  section  does  not  mention  orders,  but  appears  to 
relate  to  convictions  only,  it  is  conceived  the  Justice  should  deal 
with  orders  in  the  same  manner  as  convictions.     Kerr's  Acts,  228. 

Where  a  party  is  sought  to  be  convicted  as  for  a  second  offence, 
he  must  be  charged  in  the  information  with  the  commission  of  a 
second  offence,  and  it  must  also  be  proved  that  at  the  time  of  the 
information  he  had  been  previously  convicted.  R.  v.  Justices,  Sc, 
2  Pugsley,  485. 

73.  In  all  cases  where  it  appears  by  the  conviction,  that  the  defendant  has 
appeared  ^nd  pleaded,  and  the  merits  have  been  tried,  and  that  the  defend- 
ant has  not  appealed  against  the  conviction  where  an  appeal  is  allowed,  or  if 
appealed  against,  the  conviction  has  been  affirmed,  such  conviction  shall  not 
afterwards  be  set  aside  or  vacated  in  consequence  of  any  defect  of  form  what- 
ever, but  the  construction  shall  be  such  a  fair  and  liberal  construction  as  will 
be  agreeable  to  the  justice  of  the  case. 

Where  the  conviction  shews  that  the  defendant  has  appeared 
and  pleaded,  the  construction  must  be  such  a  fair  and  liberal  con-  ^ 

struction  as  will  be  agreeable  to  the  justice  of  the  case.  M.  v. 
Gaswell,  33  Q.  B.  (Ont.),  303,  310. 

74.  If  upon  any  Appeal  the  Court  trying  the  Appeal  orders  either  party  to 
pay  costs,  the  order  shall  direct  the  costs  to  be  paid  to  the  Clerk  of  the 
Peace  or  other  proper  officer  of  the  Court,  to  be  by  him  paid  over  to  the 
party  entitled  to  the  same,  and  shall  state  within  what  time  the  costs  shall  be 
paid. 

Where  the  order  of  sessions,  by  mistake,  ordered  the  costs  to  be 
paid  to  the  party  instead  of  to  the  clerk  of  the  peace,  it  was  holden 
that  it  did  not  affect  the  validity  of  the  order,  btit  was  merely  an 
erroneous  procedure,  and  upon  application  for  a  certiorari  to  re- 
move it,  in  order  to  its  being  quashed,  on  the  ground  that  the 
Justices  had  no  jurisdiction  to  make  it  (the  certiorari  being  taken 
away),  the  court  refused  it.     R.  v.  Binney,  22  L.  J.,  M.  C,  127. 

75.  If  the  same  be  not  paid  vvitliin  the  time  so  limited,  and  the  party  (  r- 
dered  to  pay  the  same  has  not  been  ^bound  by  any  recognizance  conditioned  to 
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pay  such,  costs,  the  Clerk  of  the  Peace  or  his  Deputy,  on  application  of  the 
party  entitled  to  the  costs,  or  of  any  person  on  his  behalf,  and  on  payment 
of  any  fee  to  which  he  may  be  entitled,  shall  grant  to  the  party  so  applying, 
a  Certificate  [R]  that  the  costs  have  not  been  paid,  and  upon  production  of 
the  Certificate  to  any  Justice  or  Justices  of  the  Peace  for  the  same  Territor- 
ial Division,  he  or  they  may  enforce  the  payment  of  the  costs  by  Warrant 
of  Distress  [S  ]]  in  manner  aforesaid,  .and  in  default  of  distress  he  or 
they  may  commit  [S  2]  the  party  against  whom  the  Warrant  has  issued  in 
manner  hereinbefore  mentioned,  for  any  time  not  exceeding  two  months, 
unless  the  amount  of  the  costs  and  all  costs  and  charges  of  the  distress  and 
also  the  costs  of  the  commitment  and  conveying  of  the  party  to  prison,  if 
the  Justice  or  Justices  think  fit  so  to  order  (the  amount  thereof  being  as- 
certained and  stated  in  the  conunitment),  be  sooner  paid. 

The  issuing  of  a  warrant  of  commitment  under  this  section  is 
discretionary,  not  compulsory,  upon  a  Justice  of  the  Peace,  and 
the  court  will  therefore,  on  this  ground,  as  well  as  upon  the 
ground  that  the  party  sought  to  be  committed  has  not  been  made 
a  party  to  the  application,  refuse  a,  Tiucndanms  against  the  Justice 
to  compel  the  issue  of  the  warrant.  The  proper  course,  where 
Justices  refuse  to  act  according  to  the  duties  of  their  office,  is  to 
proceed  under  the  Rev.  Stat.  (Ont.),  chap.  73,  s.  6.  Re  Delaneyv. 
Mac  Nah,  21  C.  P.  (Ont.),  563. 

A  Justice  of  the  Peace  who  convicts,  and  issues  a  warrant 
regularly  by  virtue  of  a  .statute  then  in  force,  cannot  he  held 
liable  by  reason  of  the  execution  of  the  Warrant  after  the  Act  is 
disallowed  by  Her  Majesty  and  has  ceased  to  be  in  force.  ClapiJ 
v.  LatvrcLson,  6,  0.  S.  319.  The  statute  law  would  seem  to  protect 
a  Justice  in  a  case  of  this  kind.  See  31  Vic,  chap.  1,  s.  7,  thirty- 
fifthly,  sixthly  and  seventhly. 

76.  Every  Justice  of  the  Peace  shall  make  a  return  in  writing  under  his 
hand  of  all  convictions  made  by  him  to  the  next  ensuing  General  or  Quarter 
Sessions  of  the  Peace,  or  to  the  next  term  or  sitting  of  any  Court  having 
jurisdiction  in  appeal  as  hereinbefore  provided,  at  which,  in  either  case,  the 
appeal  can  be  heard,  for  the  District  or  County  or  place  in  which  such  con- 
viction takes  place,  and  of  the  receipt  and  application  by  him  of  the  moneys 
received  from  the  Defendants  (and  in  case  of  any  convictions  before  two  or 
more  Justices,  such  Justices  being  present  and  joining  therein,  shall  make  a 
joint  Return  thereof,)  in  the  following  form  : — 
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Return  of  Convictions  made   by  me  {or  us,    as  the   case  may   be)  in  the 
month  of  18        . 
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If  not  paid,  why  not,  and  general   observa- 
tions, if  any 

A.  B. ,  Convicting  Justice, 
or 
A.  B.  and  C.  D.,  Convicting  Justices  (as  the  case  may  be). 

The  returns  required  by  this  section  of  the  Act  shall  be  made 
by  every  Justice  of  the  Peace,  quarterly,  on  or  before  the  second 
Tuesday  in  each  of  the  months  of  March,  June,  September  and 
December,  in  each  year,  to  the  Clerk  of  the  Peace  or  other  proper 
officer  for  receiving  the  same,  under  the  said  Act,  notwithstand- 
ing the  General  or  Quarter  Sessions  of  the  Peace  of  the  county,  in 
which  such  conviction  was  had,  may  not  be  held  in  the  months  or 
at  the  times  aforesaid,  and  every  such  return  shall  include  all  con- 
victions and  other  matters  mentioned  in  the  said  section,  seventy- 
six,  and  not  included  in  some  previous  return,  and  shall,  by  the 
Clerk  of  the  Peace  or  other  proper  officer  receiving  it,  be  fixed 
up  and  published,  and  a  copy  thereof  shall  be  transmitted  to  the 
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Minister  of  Finance  in  the  manner  required  by  the  eightieth  and 
eighty -first  sections  of  the  said  Act,  and  the  provisions  of  the 
seventy-eighth  section  of  the  said  Act,  and  the  penalties  thereby 
imposed,  and  all  the  other  provisions  of  the  said  Act  shall  here- 
after apply  to  the  returns  hereby  required,  and  to  any  offence  or 
neglect  committed  with  respect  to  the  making  thereof,  as  if  the 
periods  hereby  appointed  for  making  the  said  returns  had  been 
mentioned  in  the  said  Act  instead  of  the  periods  thereby  appointed 
for  the  same.     83  Vic,  chap.  27,  s.  3. 

In  Prince  Edward  Island,  the  returns  are  to  be  made  to  the  clerk 
of  the  court  of  assize  for  the  county,  at  and  up  to  the  twelfth  day 
next  before  the  sitting  of  the  said  court  next  after  such  convictions 
respectively,  and  shall  be  dealt  with  by  the  said  clerk  of  assize  in 
the  manner  provided  by  the  eightieth  and  eighty-first  sections  of 
this  Act.     See  40  Yic,  chap.  4,  s.  7. 

The  Clerk  of  the  Peace  is  the  clerk  of  all  magistrates,  and  it  is 
no  objection  that  a  conviction  is  not  in  the  magistrate's  office,  but  in 
that  of  the  Clerk  of  the  Peace.  R.  v.  Yeomans,  G  P.  R.  (Ont.), 
66. 

The  fact  of  the  conviction  being  appealed  from,  does  not  relieve 
the  Justices  from  the  penalty  on  non-return  of  the  conviction, 
under  the  Rev.  Stat.  (Ont.),  chap.  76.  Murphy  q.  t.  v.  Harvey,  9 
C.  P.  (Ont.),  528  ;  see  also  Kelly  q.  t.  v.  Cowan,  18  Q.  B.  (Ont.), 
104. 

And  it  seems  that  notice  of  appeal  against  the  conviction  or  sub- 
sequent notice  of  abandonment  thereof,  given  by  the  defendant, 
does  not  affect  the  duty  of  the  Justice  in  making  the  return. 
McLennan  q.  t.  v.  Mclntyre,  12  C.  P.  (Ont.),  546. 

So  the  question  as  to  the  conviction  being  right  or  wrong  is 
immaterial,  and  where  a  magistrate  has  actually  convicted  and  im- 
posed a  fine,  it  is  no  defence  that  he  had  no  jurisdiction  to  convict. 
Bagley  q.  t.  v.  Qurtis,  15  C.  P.  (Ont.),  366 ;  O'Reilly  q.  t.  v.  Allan, 
11  Q.  B.  (Ont.),  411. 

The  illegality  of  a  conviction  is  no  excuse  for  not  returning  it, 
but  if  on  that  account  the  fine  has  not  been  levied,  a  return  should 
be  made  explaining  the  c\YC.wa\iiia,nc,&^  (P'Reilly  q.t.\.  Allan,  \\ 
Q.  B.  (Ont.),  411) ;  see,  however,  Sioillane  v.  Wilton,  4  C.  P.  (Ont.), 
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236,  242.  Under  the  former  statute,  a  Justice  of  the  Peace  was 
liable  to  a  separate  penalty  of  £20,  for  each  conviction  of  which 
a  return  was  not  properly  made  to  the  sessions,  and  an  action  for 
the  penalty  would  lie  on  proof  of  the  conviction  and  fine  imposed 
although  no  record  thereof  had  been  made  by  the  Justice.  Donogh 
q.  t.  V.  Longtuortk,  8  C.  P.  (Ont.),  437. 

So  as  the  law  now  stands,  the  neglect  of  the  Justice  to  return 
the  convictions  made  by  him  as  prescribed,  renders  him  liable 
under  this  statute  to  a  separate  penalty  for  each  conviction  not 
returned,  and  not  merely  to  one  penalty  for  not  making  a  general 
return  of  such  convictions.  Darraghq.  t.  v.  Paterson,  25  C,  P. 
(Ont.),  529. 

Justices  of  the  Peace  must  therefore  now  return  all  convictiar.s 
made  by  them  to  the  Clerk  of  the  Peace,  on  or  before  the  second 
Tuesday  in  March,  June,  September  and  December  respectively 
following  the  date  of  the  conviction.  Corsant  q.  t.  v.  Taylor,  23  C 
P.  (Ont.),  607 ;  33  Vic,  chap,  27,  s.  8  ;  see  also  Ollard  q.  t.  v.  Owens 
29  Q.  B.  (Ont.),  515. 

The  Rev.  Stats.  (Ont.),  chap.  76,  are  now  in  force  as  to  all  convic- 
tions over  which  Ontario  has  jurisdiction.  Under  the  former  statute 
in  Ontario,  the  penalty  attached  on  eac/t  Justice  making  default 
in  the  return.  Metcalfq.  t.  v.  Reeve,  9  Q.  B.  (Ont.),  263. 

The  Dominion  Legislature  in  the  32  &  33  Vic,  chap.  31,  has 
made  a  single  penalty  of  $80,  the  maximum  fine  for  any  default, 
whether  it  be  committed  by  a  single  Justice  or  by  two  or  more, 
and  if  two  or  more  Justices  act  and  are  in  default,  the  penalty  on 
all  is  single,  only  $80,  and  it  seems  that  all  the  Justices  might  be 
sued  together,  or  any  one  of  them,  at  the  election  of  the  plaintiff 
Drake  q.  t.  v.  Preston,  34  Q.  B.  (Ont.),  257. 

It  is  conceived  that  the  Rev.  Stat.  (Ont.),  chap.  76,  s.  3,  assimi- 
lates the  law  in  Ontario,  to  that  prevailing  under  the  Dominion 
Act,  and  that  there  is  not  now  in  Ontario  a  separate  penalty  on 
each  of  several  Justices  joining  in  a  conviction. 

An  action  brought  against  a  Justice  for  non-return  by  fraud 
and  collusion,  in  Order  to  prevent  the  Justice  being  liable  to  pay 
the  penalty  to  others,  will  not  bar  a  subsequent  action  brought  in 
good  faith  for  the  penalty.  Kelly  q.t.  v.  Cowan,  18  Q.B.  (Ont.),  104. 
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A  Justice  committed  and  fined  the  plaintifi  for  carrying  awa}' 
some  cordwood,  after  notice  of  appeal  the  prosecutor  finding  that 
the  conviction  was  improper  went  to  the  Justice  who  drew  for 
him  a  notice  of  discontinuance  w^hich  was  served  on  the  person 
acting  as  Attorney  for  the  plaintiff  before  the  meeting  of  the  next 
Quarter  Sessions.  The  Justice  sent  a  general  return  to  that  court 
including  this  and  another  conviction,  but  ran  his  pen  through 
the  entry  of  this  conviction,  leaving  the  writing  however  quite 
legible,  and  wrote  at  the  end  of  it  "  this  case  withdrawn  by  the 
plaintiff."  This  was  held  a  sufiicient  return  within  the  4  &  5  Vic, 
chap.  12 ;  Ball  q.t.  v.  Fraser,  18  Q.  B.  (Ont.),  100. 

It  has  been  held  that  if  one  Justice  of  several  who  convict, 
makes  the  return  and  signs  the  name  of  the  other  con^^cting 
Justices  to  it  by  their  direction  or  express  authority  it  is  suffi- 
cient.    MeLellan  q.t.  v.  Brown,  12  C.P.  (Ont./  542. 

It  seems  that  there  must  be  a  return  of  the  conviction  in  the 
form  given  by  the  Statute,  and  transmitting  the  conviction  itself 
is  not  the  same  thing  as  making  a  return  of  it  though  one  retui  n 
may  include  several  convictions.  The  conviction  and  the  return 
of  it  are  separate  instruments  and  both  should  be  retui-ned  by  the 
Justice.  See  McLennan  q.t.  v.  Mclntyre,  12  C.P.  (Ont.),  546  ; 
Donogh  q.t.  v.  Longworth.  8  C.P.  (Ont.),  437. 

In  an  action  for  the  penalty  the  plaintiff  may  sue  for  himself 
only,  and  need  not  sue  qui  torn.  Drake  q.t.  v.  Preston,  34  Q.  B. 
(Ont.),  257;  but  the  declaration  must  allege  the  defendant's 
neglect  to  have  been  contrary  to  the  statutes,  not  merely  the 
statute,  there  being  two  statutes  upon  the  subject,  each  requiring 
a  different  return.     Ih. 

In  an  action  against  a  J  ustice  of  the  Peace  for  a  penalty  in  not 
returning  a  conviction,  it  is  no  objection  to  the  declai-ation  that 
the  plaintiff  sues  for  the  Receiver-General,  and  not  for  Her 
Majesty  the  Queen  ;  inasmuch  as  suing  for  a  penalty  for  the  Re- 
ceiver-General for  the  public  uses  of  the  Province,  is  in  fact  suing 
for  the  Queen.     Bagley  q.t.  v.  Curtis,  15  C.P.  (Ont.),  366. 

A  conviction  made  by  an  alderman  in  a  city  must  be  returned 
to  the  next  ensuing  general  sessions  of  the  peace  for  the  county, 
and  not  to  the  Recorder's  Court  for  such  city.     Keenakan  q.t.  v. 
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Egleson,  22  Q.B.  (Ont.),  626  ;  see  Metcalfe  q.t.  v.  Reeve,  9  Q.B. 
(Ont),  263. 

An  order  for  the  payment  of  money  under  the  Master  arid  Ser- 
vants Act,  Con.  Stat.  U.C.,  chap.  75,  is  not  a  conviction  which  it  it 
necessary  to  return  to  the  sessions.  Ranney  q.t.  v.  Jones,  21  Q.B. 
(Ont.),  370. 

The  county  courts  have  now  jurisdiction  to  try  an  action  for  a 
penalty  against  a  Justice  of  the  Peace  where  the  penalty  claimed 
does  not  exceed  $80.  Brash  q.t.  v.  Taggart,  16  C.  P.  (Ont.),  415. 
This  case  does  not  over-rule  O'Reilly  q.t.  v.  Allan,  11  Q.B.  (Ont.), 
526,  there  having  been  changes  in  the  jurisdiction  of  the  county 
courts  since  it  was  decided.  See  also  Medcalfe  w.  Widdejield,  12 
C.P.  (Ont.),  411. 

A  plaintiff  suing  a  Justice  of  the  Peace  for  the  penalty  of  $80 
under  the  Rev.  Stat.  (Ont.),  chap.  76,  s.  3,  for  not  returning  a 
conviction,  is  entitled  to  full  costs  without  a  certificate.  Stinson 
q.t  V.  Guess,  1  U.C.,L.J.,  N.S.,  19,  Mlowing  OReilly  q.t.  v.  Allan, 
11  Q.B.  (Ont.),  526. 

A  penal  action  for  not  returning  a  conviction  is  founded  on  tort 
and  for  that  reason  cannot  be  brought  in  a  division  court.  Cor- 
sant  q.t.  v.  Taylor,  10  C.L.J.,N.S.,  320. 

It  would  seem  that  the  i-ight  to  legislate  on  returns  of  convic- 
tions and  fines  for  criminal  offences,  belongs  to  the  Dominion  and 
not  the  Provincial  legislature.  Clemens  q.t.  v.  Bemer,7  C.L.J.,N.S., 
126. 

77.  And  any  Justice  or  Justices  to  whom  any  such  moneys  may  be  after- 
wards paid,  shall  make  a  return  of  the  receipts  and  application  thereof,  to 
the  next  General  or  Quarter  Sessions  of  the  Peace,  or  other  Court  as  afore- 
said, which  return  shall  be  filed  by  the  Clerk  of  the  Peace,  with  the  records 
of  his  office. 

78.  In  case  the  Justice  or  Justices,  before  whom  any  such  conviction  takes 
place  or  who  receives  any  such  moneys,  neglect  or  refuse  to  make  such  return 
thereof,  or  in  case  any  siich  Justice  or  Justices  wilfully  make  a  false,  partial 
or  incorrect  return,  or  wilfully  receive  a  larger  amount  of  fees  than  by  law 
they  are  authorized  to  receive,  such  Justice  or  Justices,  so  neglecting,  or  re- 
fusing, or  wilfully  making  such  false,  partial  or  incorrect  return,  or  wilfully 
receiving  a  larger  amount  of  fees  as  aforesaid,  slsall  forfeit  and  pay  the  smn 
of  eighty  dollars,  together  with  full  costs  of  suit,  to  be  recovered  by  any  per- 
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son  suing  for  the  same  by  action  of  debt  or  information  in  any  Court  of 
Record  in  the  Province  in  which  such  return  ought  to  have  been  or  is  made, 
one  moiety  whereof  shall  be  paid  to  the  party  suing,  and  the  other  moiety 
into  the  hands  of  Her  Majesty's  Receiver  General  to  and  for  the  public  uses 
of  the  Dominion. 

79.  All  prosecutions  for  penalties  arising  under  the  provisions  of  the  next 
preceding  section  shall  be  ommenced  wdthin  six  months  next  after  the  cause 
of  action  accrues,  and  the  same  shall  be  tried  in  the  District,  County  or  place 
wherein  such  penalties  have  been  incurred,  and  if  a  verdict  or  judgment 
passes  for  the  defendant,  or  the  plaintiff  becomes  non-suit,  or  discontinues 
the  action  after  issue  joined,  or  if  upon  demurrer,  or  otherwise,  judgment 
be  given  against  the  plaintiff,  the  defendant  shall  recover  his  full  costs  of 
suit,  as  between  Attorney  and  Client,  and  shall  have  the  like  remedy  for  the 
same,  as  any  defendant  hath  by  law  in  other  cases. 

80.  The  Clerk  of  the  Peace  of  the  District  or  County  in  which  any  such 
returns  are  made,  or  the  proper  officer,  other  than  the  Clerk  of  the  Peace  to 
whom  such  returns  are  made,  shall,  within  seven  days  after  the  adjournment 
of  the  next  ensuing  General  or  Quarter  Sessions,  or  of  the  term  or  sitting  of 
such  other  court  as  aforesaid,  cause  the  said  returns  to  be  published  in  one 
public  newspaper  in  the  District  or  County,  or  if  there  be  no  such  newspaper, 
then  in  a  newspaper  of  an  adjoining  District  or  County,  and  shall  also  fix  up 
in  the  Court  House  of  the  District  or  County,  and  also  in  a  conspicuous  place 
in  the  office  of  such  Clerk  of  the  Peace,  for  jjublic  inspection,  a  schedule  of 
the  returns  so  made  by  such  Justices  ;  and  the  same  shall  continue  to  be  so 
fixed  up  and  exhibited,  until  the  end  of  the  next  ensuing  General  or  Quarter 
Sessions  of  the  Peace,  or  of  the  term  or  sitting  of  such  other  Court  as  afore- 
said, and  for  every  schedule  so  made  and  exhibited  by  the  said  Clerk  of  the 
Peace,  he  shall  be  allowed  the  expense  of  publication,  and  such  fee  as  may 
be  tixed  by  competent  authority. 

81.  The  Clerk  of  the  Peace  or  other  officer  as  last  aforesaid  of  each  District 
or  County,  within  twenty  days  after  the  end  of  each  General  or  Quarter  Ses- 
sions of  the  Peace,  or  the  sitting  of  such  Court  as  aforesaid,  shall  transmit  U< 
the  Minister  of  Finance  a  true  copy  of  all  such  returns  made  within  his  Dis- 
trict or  County. 

Under  the  39  Vic,  chap.  13,  s.  2,  the  officers  named  must, before 
the  end  of  October  in  each  year,  transmit  to  the  Minister  of  Agri- 
culture, or  other  minister  named  in  the  Act,  true  copies  of  all 
such  returns  for  the  yesir  ending  the  thirtieth  day  of  September 
preceding,  instead  of  transmitting  the  same  at  the  times  required 
=by  this  section  of  the  Act. 
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82.  Nothintj  in  the  six  next  preceding  sections  shall  have  the  effect  of  pre- 
venting anj'  person  aggrieved,  from  prosecnting  by  indictment,  a  Justice  of 
the  Peace,  for  any  offence,  the  commission  of  which  wonld  subject  him  to  in- 
dictment at  the  time  of  the  coming  into  force  of  this  Act. 

83.  In  all  cases  where  a  Warrant  of  Distress  has  issued  against  any  person, 
and.  such  person  pays  or  tenders  to  the  Constable  having  the  execution  of  the 
same,  the  sum  or  sums  in  the  warrant  mentioned,  together  with  the  amount 
of  the  expenses  of  the  distress  up  to  the  time  of  payment  or  tender,  the  Con- 
stable shall  cease  to  execute  the  same. 

84.  In  all  cases  in  which  any  person  is  imprisoned  for  non-payment  of  any 
penalty  or  other  sum,  he  may  pay  or  cause  to  be  paid  to  the  keeper  of  the 
prison  in  which  he  is  imprisoned,  the  sum  in  the  Warrant  of  Commitment 
mentioned,  together  with  the  amount  of  the  costs,  charges  and  expenses  (if 
any)  therein  also  mentioned,  and  the  keeper  shall  receive  the  same,  and 
shall  thereupon  discharge  the  person,  if  he  be  in  his  custody  for  no  other 
matter. 

85.  In  all  cases  of  summary  proceedings  before  a  Justice  or  Justices  of  the 
Peace  out  of  Sessions,  upon  any  information  or  complaint,  one  Justice  may 
receive  the  information  or  complaint,  and  grant  a  summons  or  warrant  there- 
on, and  issue  his  summons  or  warrant  to  compel  the  attendance  of  any  wit- 
nesses for  either  party,  and  do  all  other  acts  aiid  matters  necessary,  prelimi- 
nary to  the  hearing,  even  in  cases  where  by  the  statute  in  that  behalf  the 
information  or  complaint  must  be  heard  and  determined  by  two  or  more 
Justices. 

An  information  to  be  tried  before  two  Justices  of  the  Peace 
is  good  though  only  signed  by  one.  Fcdconbridge  q.  t.  v.  Tour- 
angeau,  Rob.  Dig.,  260. 

Under  this  statute,  one  Justice  may  receive  the  complaint  and 
grant  the  summons,  even  where  the  information  and  complaint 
must  be  heard  and  determined  by  two  or  more  Justices.  R.  v. 
Simmons,  1  Pugsley,  158. 

In  the  event  of  the  case  being  heard  before  two  Justices,  and 
of  their  being  divided  in  opinion,  they  cannot  call  in  a  third  Jus- 
tice to  submit  the  notes  of  the  evidence  to  him,  and  thereupon 
with  him  determine  the  case,  he  being  a  party  to  the  conviction 
or  order  as  one  of  the  Justices  having  heard  the  case.  Kerr's 
Acts,  173. 

The  special  authority  given  to  Justices  must  be  exactly  pur- 
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sued  according  to  the  letter  of  the  Act  by  which  it  is  created,  or 
their  acts  will  not  be  good. 

When  two  Justices  of  the  Peace  are  appointed  by  statute  to 
adjudicate  upon  complaints,  more  or  less  than  two  does  not  meet 
the  requirement.     M.  v.  Lougee,  10  C.  L.  J.,  N.  S.,  135. 

And  where  a  statute  empowers  two  Justices  of  the  Peace  to 
convict,  a  conviction  by  one  only  is  not  sufficient.  Re  Crm'J,  1  U. 
C.  L.  J.,  N.  S.,  302. 

If  one  Justice  make  a  conviction  where,  by  statute,  two  are 
required  to  convict,  he  is  liable  in  trespass.  Graham  v.  McAr- 
thur,  25  Q.  B.  (Ont.),  478. 

When  the  statute  under  which  the  information  is  laid  or  the 
complaint  made,  requires  expressly  that  it  shall  be  laid  or  made 
before  two  Justices,  this  section  does  not  apply.  B.  v.  Griffin, 
9  Q.  B.,  155  ;  R  v.  Russell,  13  Q.  B.,  237. 

In  a  case  heard  before  three  Justices  of  the  Peace,  judgment 
may  be  rendered  by  two,  where,  by  the  statute,  one  Justice  might 
have  heard  and  determined  the  case.  Ex  parte  Troivley,  9  L. 
C.  J.,  109. 

Where  a  case  is  heard  before  two  Justices  of  the  Peace,  and 
taken  en  deliberS,  it  is  incompetent  for  one  Justice  to  render 
judgment  alone.  Ex  parte  Brocleur,  2  L.  C.  J.,  97.  See  also  St^ 
Gemmes  v.  Cherrier,  9  L.  C.  J.,  22. 

Where  authority  is  given  to  two  Justices  to  do  a  judicial  act, 
they  must  be  together  at  the  time  they  do  it,  in  order  that  they 
may  consult  together  upon  the  judgment.  Penny  v.  Slade,  5 
Bing.  N.  C,  319 ;  R.  v.  Colin,  Bun-.  S.  C,  136.  See  also  sec- 
tion 88. 

When  Justices  are  called  upon  to  do  an  act  within  their  juris- 
diction, and  they  do  it,  they  are  fundi  offi^cio  with  respect  to  that 
act,  and  cannot  treat  it  as  a  nullity  and  do  it  over  again,  nor  can 
any  other  Justice  do  so ;  it  must  be  quashed  first  either  on  appeal 
or  upon  certiorari  heiore  they  or  others  again  exercise  their  juris- 
diction in  respect  of  it. 

86.  After  a  case  has  been  heard  and  determined,  one  Justice  may  issue  all 
warrants  of  distress  or  commitment  thereon. 


SUMMARY   CONVICTIONS    AND   ORDKRS.  157 

But  it  would  seem  that  it  is  not  necessary  that  the  magistrate 
who  convicts  should  also  issue  the  warrant  of  distress  or  commit- 
ment under  this  section.  The  warrant  of  commitment  should, 
however,  shew  before  whom  the  conviction  was  had.  Re  Crow, 
1  U.  C,  L.  J.  N.  S.,  302. 

87.  It  shall  not  be  neceasary  that  the  Justice  who  acts  before  or  after  the 
hearing,  be  the  Justice  or  one  of  the  Justices  by  whom  the  case  is  or  was 
heard  and  determined. 

A.  case  may  be  returned  before  one  magistrate  and  adjourned 
from  day  to  day  by  one  or  more,  and  the  trial  and  conviction  may 
be  before  a  different  magistrate,  the  jurisdiction  not  belonging 
exclusively  to  the  one  first  having  cognizance  of  it.  Ex  parte 
Carignan,  5  L.  C.  R.,  479  ;  see  also  R  v.  Milne,  25  C.  P.  (Ont.),  94. 

88.  In  all  cases  where  by  any  Act  or  Law  it  is  required  that  an  information 
or  complaint  shall  be  heard  and  determined  by  two  or  more  Justices,  or  that 
a  conviction  or  order  shall  be  made  by  two  or  more  Justices,  such  Justices 
must  be  present  and  acting  together  during  the  whole  of  the  hearing  and 
determination  of  the  case. 

See  also  31  Vic,  chap.  1,  s.  7,  twenty-fifthly. 

89.  When  several  persons  join  in  the  commission  of  the  same  offence  and 
upon  conviction  thereof,  each  is  adjudged  to  forfeit  a  sum  equivalent  to  the 
value  of  the  property,  or  to  the  amount  of  the  injury  done,  no  further  sum 
shall  be  paid  to  the  party  aggrieved  than  the  amount  forfeited  by  one  of  such 
offenders  only,  and  the  corresponding  sum,  forfeited  by  the  other  offender 
shall  be  applied  in  the  same  manner  as  other  penalties  imposed  by  a  Justice 
or  Justices  of  the  Peace  are  directed  to  be  applied. 

90.  The  evidence  of  the  party  aggrieved  and  also  the  evidence  of  any 
inhabitant  of  the  District,  County  or  place  in  which  any  offence  has  been 
committed  shall  be  admitted  in  proof  of  the  offence  notwithstanding  that 
any  forfeiture  or  penalty  incurred  by  the  offence  may  be  payable  to  any 
public  fund  of  such  District,  County  or  place. 

91.  Any  one  Judge  of  Sessions  of  the  Peace,  Recorder,  Police  Magistrate, 
District  Magistrate,  or  Stipendiary  Magistrate,  appointed  for  any  District, 
County,  City,  Borough,  Town  or  Place  and  sitting  at  a  Police  Court  or  other 
place  appointed  in  that  behalf,  shall  have  full  power  to  do  alone  whatever  is 
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authorized  by  this  Act  to  be  done  by  two  or  more  Justices  of  the  Peace  ;  and 
the  several  forms  hereinafter  contained  may  be  varied  so  far  as  it  may  be 
necessary  to  render  them  applicable  to  Police  Courts,  or  to  the  Courtor  other 
place  of  sitting  of  such  functionary  as  aforesaid. 

92.  Any  Judge  of  Sessions  of  the  Peace,  Police  Magistrate,  District  Magis- 
trate or  Stipendiary  Magistrate,  sitting  at  any  Police  Court  or  other  place 
appointed  in  that  behalf,  shall  have  such  and  like  powers  and  authority  to 
preserve  order  in  the  said  Courts  during  the  holding  thereof,  and  by  the  like 
ways  and  means  as  now  by  law  are  or  may  be  exercised  and  used  in  like  cases 
and  for  the  like  purposes  by  any  Courts  of  Law  in  Canada,  or  by  the  Judges 
thereof  respectively,  during  the  sittings  thereof. 

93.  Any  Judge  of  the  Sessions  of  the  Peace,  Police  Magistrate,  District 
Magistrate,  or  Stipendiary  Magistrate,  in  all  cases  where  any  resistance  is 
offered  to  the  execution  of  any  Summons,  Warrant  of  Execution  or  other 
Process  issued  by  him,  may  enforce  the  due  execution  of  the  same  by  the 
means  provided  by  the  law  for  enforcing  the  execution  of  the  Process  of  other 
Courts  in  like  cases. 

94.  The  expression  "Territorial  Division"  whenever  used  in  this  Act, 
shall  mean — District,  Covmty,  Union  of  Counties,  Township,  City,  Town, 
Parish  or  other  judicial  division  or  place  to  which  the  context  may  apply  ; 
and  the  words  "  District  or  County  "  shall  include  any  territorial  or  judicial 
division  or  place,  in  and  for  which  there  is  such  Judge,  Justice,  Justices 
Court,  officer  or  prison,  as  is  mentioned  in  the  context  and  to  which  the  con- 
text may  apply. 

95.  The  words  "Common  Gaol"  or  "  Prison,"  whenever  they  occur  in  this 
Act,  shall  be  held  to  mean  any  place  other  than  a  Penitentiary,  where  jjarties 
charged  with  offences  against  the  law  are  usually  kept  and  detained  in 
custody. 

96.  The  several  forms  in  the  Schedule  to  this  Act  contained,  varied  to  suit 
the  case,  or  forms  to  the  like  effect,  shall  be  deemed  good,  valid  and  suffici- 
ent in  law. 

See  R  V.  Nickol,  40  Q.  B.  (Ont ),  76. 

97.  This  Act  shall  commence  and  take  effect  on  the  first  day  of  January,  in 
the  year  of  our  Lord,  one  thousand  eight  hundred  and  seventy. 
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SCHEDULE. 
(A)  See  s.  1. 

SUMMONS   TO    THE    DEFENDANT   UPON   AN   INPOEMATION    OR   COMPLAINT. 

Canada,  "i 

Province  of  , 

District  {or  County,    [^ 
United  Counties,  or 
as  the  case  may  be), 
of  ,  J 

To  A,  B.,  of  {labourer} : 

Whereas  information  hath  this  day  been  laid  {or  complaint  hath  this  day 
been  made)  before  the  undersigned  (one)  of  Her  Majesty's  Justices  of  the 
Peace  in  and  for  the  said  District  {or  County,  United  Counties,  City,  Town, 
&c. ,  as  the  case  may  be),  of  ,  (for  that  you,  here  state  shortly  the  matter 

uf  the  information  or  complaint) :  These  are  therefore  to  command  you,  in  Her 
Majesty's  name,  to  be  and  appear  on  ,  at  o'clock  in  the 

forenoon,  at  ,  before  me,  or  such  Justice  or  Justices  of  the  Peace 

for  the  said  Disti'ict  {or  County,  United  Counties,  or  as  the  case  may  be),  as 
may  then  be  there,  to  answer  to  the  said  information  (or  complaint),  and  to  be 
further  dealt  with  according  to  law. 

Given  under  (my)  hand  and  seal,  this  day  of  ,  in  the 

year  of  our  Lord  ,  at  ,  in  the  District  (or  County,  or  as  the 


case  may  be)  aforesaid. 


J.S.  [L.8.] 


(B)  See  s.  6. 

WARPvANT    WHEN   THE    SUMMONS   IS    DISOBEYED. 

Canada,  ") 

Province  of  , 

District  (or  County,    ! 
United  Counties,  or 
as  the  case  may  be), 
of 

To  all  or  any  of  the  Constables  or  other  Peace  Officers  in  the  District  (( r 
County,  United  Counties,  or  as  the  case  may  be)  of  : 

Whereas  on  last  past,  information  was  laid  (or  complaint  was 

made)  before  ,  (one)  of  Her  Majesty's  Justices  of  the  Peace  in  and 
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for  the  said  District  (or  County,  United  Counties,  or  as  the  case  may  be),  of 
,  for  that  A.  B. ,  (&c. ,  as  in  the  Summons) :  And  whereas  (I)  the 
said  Justice  of  the  Peace  then  issued  (my)  Summons  unto  the  said  A.  B. ,  com- 
manding him,  in  Her  Majesty's  name,  to  be  and  appear  on  , 
at  ,  o'clock  in  the  (fore)  noon,  at  ,  before  (me)  or  such 
Justice  or  Justices  of  the  Peace  as  might  then  be  there,  to  answer  unto  the 
said  information  (or  complaint),  and  to  be  further  dealt  with  according  to  law; 
And  whereas  the  said  A.  B.  hath  neglected  to  be  and  appear  at  the  time  and 
place  so  appointed  in  and  by  the  said  Summons,  although  it  hath  now  been 
proved  to  me  upon  oath  that  the  said  Summons  hath  been  duly  served  upon 
the  said  A.  B.  :  These  are  therefore'to  command  you,  in  Her  Majesty's  name, 
forthwith  to  apprehend  the  said  A.'B. ,  and  to  bring  him  before  (me)  or  some 
one  or  more  of  Her  Majesty's  Justices  of  the  Peace,  in  and  for  the  said  Dis- 
trict (or  County,  United  Counties,  or  as  the  case  may  he),  to  answer  to  the 
said  information  (or  complaint) ;  and  to  be  further  dealt  with  according  to 
law. 

Given  under  my  hand  and  seal ,  this  day  of  , 

in  the  year  of  our  Lord  at  ,  in  the  District  (or 

County,  United  Coimties,  or  as  the  case  may  he)  aforesaid. 

J.  S.         [l.  S.J 


(C)     See  s.  6. 

WARRA^'T    ly   THE    FIRST    INSTANCE. 

Canada,  "l 

Province  of  , 

District  (or  County, 
United  Counties,  or 
as  the  case  may  be,) 
of  ,J 

To  all  or  any  of  the  Constables  or  other  Peace  Officers  in  the  said  District  (or 
County,  United  Counties,  or  as  the  case  may  he,)  of 

Whereas  information  hath  this  day  been  laid  before  the  undersigned,  (one) 
of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the  said  District  (or 
County,  United   Counties,  or  as  tlie  case  may  he,)  of  for  that  A.  B. 

(here  state  shortly  the  matter  of  information)  ;  and  oath  being  now  made  before 
me  substantiating  the  matter  of  such  information  :  These  are  therefore  to 
command  you,  in  Her  Majesty's  name,  forthwith  to  apprehend  the  said  A. 
B.  and  to  bring  him  before  (me)  or  some  one  or  more  of  Her  Majesty's  Jus- 
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ticea  of  the  Peace  in  and  for  the  said  Diatrict,  (or  County,  United  Counties, 
<)/•  as  the  case  may  he,)  to  answer  to  the  said  information,  and  to  be  further 
dealt  with  according  to  law. 


Given  under  my  Hand  and  Seal,  this 
the  year  of  our  Lord  ,  at 

iVrc,  as  the  case  may  6e)  aforesaid. 


day  of  iri 

,  in  the  District  (County, 


J.  S. 


[L.    S.] 


(D)     See  ss.  12,  22,  34,  46. 


WARRANT  OF   COMMITTAL     FOR   SAFE     CUSTODY     DURING   AN    ADJOURNMENT   OF 

THE    HEARING. 


Canada, 
Province  of 

District  (or  County, 
United  Counties,  or 
as  the  case  may  be,) 
of 


To  all  or  any  of  the  Constables  or  Peace  Otficers  in   the  District  (or  County, 
United  Counties,  or  as  the  case  may  be)  of  ,  and  to  the  Keeper  of 

the  Common  Gaol  (or  Lock-up  House^  at  : 

Whereas  on  last  past,   information  was  laid  [or  com- 

plaint madej  before  ,  (one)  of  Her  Majesty's  Justices  of  the 

Peace  in  and  for  the  said  District  (or  County,  United  Counties,  or  as  the  case 
may  be)  of  ,  for  that  (d-e. ,  as  in  the  Siemmons)  ;  And  whereas  the 

hearing  of  the  same  is  adjourned  to  the  of  (instant,) 

at  o'clock  in  the  (fore)  noon,  at  ,  and  it  is  necessary  that 

the  said  A.  B.  should  in  the  meantime  be  kept  in  safe  custody  :  These  are 
therefore  to  command  you,  or  any  one  of  the  said  Constables  or  Peace  Offi- 
cers, in  Her  Majesty's  name,  forthwith  to  convey  the  said  A.  B.  to  the 
Common  Gaol  (or  Lock-up  House,)  at  ,  and  there  deliver  him 

into  the  custody  of  the  Keeper  thereof,  together  with  this  Precept ;  And  I 
hereby  require  you,  the  said  Keeper,  to  receive  the  said  A.  B.  into 
your  custody  in  the  said  Common  Gaol  (or  Lock-up  House)  and  there  safely 
keep  him  until  the  day  of  ,  {instant)  when  you  are 

hereby  required  to  convey  and   have  him,  the  said  A.  B.,  at  the   time  and 
place  to  which  the  said   hearing  is  so  adjourned  as  aforesaid,  before  such 
Justices  of  the  Peace  for  the  said  District  (or  County,  United  Counties, 
11 
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as  the  case  may  be)  as  may  then  be  there,  to  answer  further  to  the  said  infor- 
mation (or  complaint),  and  to  be  further  dealt  with  according  to  law. 

Given  under  my  Hand  and  Seal,  this  day  of  m 

the  year  of  our  Lord  ,  at  ,  in  the  District  (or 

County,  &c. ,  as  the  case  may  be)  aforesaid. 

J.  S.         [l.  s.] 


(E)    See  ss.   12,  22,  34,  46. 

KECOGXIZANCE   FOR    THE    APPEARA>"CE   OF    THE    DEFENDANT  WHEN  THE  CASE  IS 
ADJOURXED,    OR   NOT    AT   ONCE    PROCEEDED    WITH. 

Canada, 
Province  of  , 

District  (or  County, 
United  Counties,  or 
as  the  case  may  be) 
of  .      J 

Be  it  remembered,  That  on  ,  A.  B.  of  (labourer), 

and  L.  M.  of  ,  (grocer),  and  O.  P.  of  (yeoman),  per- 

sonally came  and  appeared  before  the  undersigned,  (one)  of  Her  Majesty's 
Justices  of  the  Peace  in  and  for  the  said  District  (or  County,  United  Counties, 
or  as  the  case  may  be)  of  ,  and  severally  acknowledged  them- 

selves to  owe  to  our  Sovereign  Lady  the  Queen  the  several  sums  following, 
that  is  to  say  :  the  said  A.  B.  the  sum  of  and  the  said  L.  M. 

and  O.  P.  the  sum  of  ,  each,  of  good  and  lawful  current  money 

of  Canada,  to  be  made  and  levied  of  their  several  goods  and  chattels,  lands 
and  tenements  respectively,  to  the  use  of  our  said  Lady  the  Queen,  Her  Heiis 
and  Successors,  if  he  the  said  A.  B.  shall  fail  in  the  condition  endorsed  (or 
hereunder  written). 

Taken  and  acknowledged  the  day  and  year  first  above  mentioned  at 

before  me. 

J.  S.         [l.  .s.] 

The  condition  of  the  mthin  (or  the  above)  written  recognizance  is  such  that 
if  the  said  A.  B.  shall  personally  appear  on  the  day  of  , 

(i)istant,)  at  o'clock  in  the  (fore)  noon,  at  ,  before 

me  or  such  Justices  of  the  Peace  for  the  said  District  (pr  County,  United 
Counties,  or  as  the  case  may  be)  as  may  then  be  there,  to  answer  further  to  the 
information  (or  complaint)  of  C.  D.  exhibited  against  the  said  A.  B.  and  to 
be  further  dealt  with  according  to  law,  then  the  said  recognizance  to  be  void, 
or  else  to  stand  in  full  force  and  virtue. 
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NOTICE    OF   SUCH   RECOONIZANCE    TO    BE    GIVEN    TO    THE    DEFENDANT   AND    HIS 

SURETIES. 

Take  notice  that  you  A.  B. ,  are  bound  in  the  sum  of  and  you 

L.  M.  and  O.  P. ,  in  the  sum  of  ,  each,  that  you  A.  B. ,  appear 

personally  on  at  o'clock  in  the  {fore)  noon  at 

,  before  me  or  such  Justices  of  the  Peace  for  the  District  {or 
County,  United  Counties,  or  as  the  case  may  be)  of  as  shall  then 

be  there,  to  answer  further  to  a  certain  information  {or  complaint)  of  C.  D. 
the  further  hearing  of  which  was  adjourned  to  the  said  time  and  place,  and 
unless  you  appear  accordingly,  the  recognizance  entered  into  by  you,  A.  B. , 
and  by  L.  M.  and  0.  P.  as  your  sureties,  will  forthwith  be  levied  on  you  and 
them. 

Dated  this  day  of  ,  one  thousand  eight  hundred 

and 

J.  S.         [l.  s.] 


(F)  ^'ee  ss.   13,  23,  35,  49,  61. 

■CERTIFICATE     OF  -NON-APPEARANCE     TO     BE    ENDORSED     ON   THE    DEFENDANT'S 

RECOGNIZANCE. 

I  hereby  certify,  that  the  said  A.  B.  hath  not  appeared  at  the  time  and 
place  in  the  said  condition  mentioned,  but  therein  hath  made  default,  by 
reason  whereof  the  within  written  recognizance  is  forfeite<l. 

J.  S.         [l.  s.} 


(G  1)  See  s.   16. 

SUMMONS   TO   A   WITNESS. 


Canada, 
Province  of  , 

District  {or  County, 
United  Counties,  or  i 
as   the  case  may  be),  \ 
of  "J 


To  E.  F.  of  ,  in  the  said  District  {or  County,  United  Counties, 

or  as  the  case  may  be)  of 

Whereas  information  was  laid  {or  complaint  was  made)  before  {one) 

of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the  said  District  {or  County, 
United  Counties,  or  as  the  case  rf^ay  be)  of  ,  for  that  (&c. ,  as  in  the 
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Summons,)  and  it  hath  been  made  to  appear  to  me  upon  (oath)  that  you  are 
likely  to  give  material  evidence  on  behalf  of  the  prosecutor  {or  complainant  or 
defendant)  in  this  behalf ;  These  are  therefore  to  require  you  to  be  and  appear 
on  ,  at  o'clock  in  the  (fore)  noon,  at  before  me  or  such 

Justice  or  Justices  of  the  Peace  for  the  said  District  (or  County,  United 
Counties,  or  as  the  case  may  be,)  as  may  then  be  there,  to  testify  what  you 
shall  know  concerning  the  matter  of  the  said  information  (or  complaint). 

Given  under  my  hand  and  seal,  this  day  of  in  the 

year  of  our  Lord  ,  at  in  the  District  (or  County,  or 

as  the  case  may  be)  aforesaid. 

J.  S.         [l.  s.] 


(G  2)     See  s.   17. 

WARRANT    WHERE   A   WITNESS    HAS    NOT    OBEYED   A   SUMMONS. 

Canada,  ^ 

Province  of  , 

District  (or  County, 
United  Counties,  or 
as  the  case  may  be), 
of  J 

Tjcj  all  or  any  of  the  Constables  and  other  Peace  Officers  in  the  said  District 
(or  County,  United  Counties,  or  as  the  case  may  be),  of 

Whereas  information  was  laid  (or  complaint  was  made)  before  (one)  of 

Her  Majesty's  Justices  of  the  Peace  in  and  for  the  said  District  (or  County, 
United  Counties,  or  as  the  case  may  be)  of  ,  for  that  (dx. ,  as  in  the 

Summons),  and  it  having  been  made  to  appear  to  (me)  upon  oath,  that  E.  F. , 
of     .  ,  in  the  said  District  (or  County,  United  Counties,  or  as  the  case 

may  be),  (labourer)  was  likely  to  give  material  evidence  on  behalf  of  the  Pro- 
secutor, or  as  the  case  mayl)e)  (I)  did  duly  issue  (my)  Summons  to  the  said 
E.F.,  requiring  him  to  be  and  appear  on  ,  at  o'clock  in  the 

{fore)  noon  of  the  same  day,  at  ,  before  me  or  such  Justice  or  Justices 

of  the  Peace  for  the  said  District  (or  County,  United  Counties,  or  as  the  case 
may  be)  as  might  then  be  there,  to  testify  what  he  should  know  concerning 
the  said  A.  B.,  or  the  matter  of  the  said  information  (or  complaint)  :  And 
wl^.ereas  proof  hath  this  day  been  made  before  me,  upon  oath,  of  such  Sum- 
mons having  been  duly  served  upon  the  said  E.F.  ;  And  whereas  the  said 
E.F.  hath  neglected  to  appear  at  the  time  and  place  appointed  by  the  said 
Summons,  and  no  just  excuse  has  been  offered  for  such  neglect ;  These  are 
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therefore  to  command  you  to  take  the  said  E.  F. ,  and  to  bring  and  have  him 
on  ,  at  o'clock  in  the         noon,  at  ,  before  me  or  such 

Justice  or  Justices  of  the  Peace  for  the  District  (or  County,  United  Counties, 
or  as  the  case  may  be)  as  may  then  be  there,  to  testify  what  he  shall  know 
concerning  the  said  information  {or  complaint). 

Given  under  my  hand  and  seal,  this  day  of  ,  in  the  year  of 

our  Lord  ,  at  ,  in  the  District  (or  County,  or  as  the  case  may 

be)  aforesaid. 

J.   S.       [L.S.] 


[G  3]     See  s.  18. 


WARRANT   FOR   A   WITNESS   IN   THE    FIRST   INSTANCE. 


Canada, 
Province  of 

District  [or  County 
United  Counties,  or  I 
as  the  case  may  be],  \ 
of  J 


To  all  or  any  of  the  Constables,  or  other  Peace  Officers  in  the  said  District  [or 
County,  United  Counties,  or  as  the  case  may  be]  of 

"Whereas  information  was  laid  [or  complaint  was  made]  before  the  under- 
signed [one]  of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the  said  District 
[or  County,  United  Counties,  or  as  the  case  may  be]  of  ,  for  that  [&c. , 

as  in  the  Summons],  and  it  being  made  to  appear  before  me  upon  oath,  that 
E.  F.,  of  [labourer],  is  likely  to  give  material  evidence  on  behalf  of 

the  [prosecutor,  or  as  the  case  may  be],  in  this  matter,  and  it  is  probable  that 
the  said  E.  F,  will  not  attend  to  give  evidence  without  being  compelled  so  to 
do  :  These  are  therefore  to  command  you  to  bring  and  have  the  saidE.F.,  on 
,  at  o'clock  in  the  [fore]  noon,  at  ,  before  me  or  such  other 

Justice  or  Justices  of  the  Peace  for  the  District  [or  County,  United  Coun- 
ties, or  as  the  case  may  be]  as  may  then  be  there,  to  testify  what  he  shall  know 
concerning  the  matter  of  the  said  information  [or  complaint]. 

Given  under  [my]  hand  and  seal,  this  day  of  ,  in  the  year 

of  our  Lord  ,  at  ,  in  the  District  [or  County,  or  as  the  case  may 

be],  aforesaid. 

J.  S.      fL.S.] 
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[G  4]     See  s.  19. 

COMMITMENT  OF   A   WITNESS    FOR    REFUSING    TO    BE    SWORN   OR  GIVE  EVIDENCE. 

Canada,  1 

Province  of 

District   [or  County,  [ 
United  Counties,  or 
as  the  case  may  6e], 
of 

To  all  or  any  of  the  Constables  or  other  Peace  Officers  in  the  said  District  [or 
County,  United  Counties,  or  as  the  case  may  be]  of  ,  and  to  the  Keeper 

of  the  Common  Gaol  of  the  said  District  [or  County,  United  Counties,  or 
as  the  case  may  be]  at 

Whereas  information  was  laid  [w  complaint  was  made]  before  [me] 
[one]  of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the  said  District  [co- 
County,  United  Counties,  or  as  the  case  may  be]  of  ,  for  that  [&c.,  as 
in  the  Summons],  and  one  E.F. ,  now  appearing  before  me  such  Justice  as  afore 
said,  on  ,  at  ,  and  being  required  by  me  to  make  oath  [or 
affirmation]  as  a  witness  in  that  behalf,  hath  now  refused  so  to  do,  [or  being 
now  here  duly  sworn  as  a  witness  in  the  matter  of  the  said  information  w 
complaint]  doth  refuse  to  answer  a  certain  question  concerning  the  premises 
which  is  now  here  put  to  him,  and  more  particularly  the  following  question 
[here  insert  the  exact  xcords  of  the  (luestion],  -w-ithout  oflFering  any  just  exciise  for 
such  his  refusal  :  These  are  therefore  to  command  you,  or  any  one  of  the 
said  Constables  or  Peace  Officers  to  take  the  said  E.F.,  and  him  safely  to  con- 
vey to  the  said  Common  Gaol  at  aforesaid,  and  there  deliver  him 
to  the  said  Keeper  thereof,  together  with  this  precept  ;  and  I  do  hereby  com- 
mand you  the  said  Keeper  of  the  said  Common  Gaol,  to  receive  the  said  E.F. 
into  your  custody  in  the  said  Common  Gaol,  and  there  imprison  him  for  such 
his  contempt  for  the  space  of  days,  iniless  he  shall  in  the  meantime 
consent  to  be  examined  and  to  answer  concerning  the  premises,  and  for  so 
doing  this  shall  be  your  sufficient  warrant. 

Given  under  my  hand  and  seal,  this  day  of 

in  the  year  of  our  Lord  ,  at  ,  in  the  District 

{or  County,'or  as  the  case  may  be)  aforesaid. 

J.  S.         [l.  s.] 
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(H)     See  s.  33. 

WAKRANT  TO   REMAND   A    DEFENDANT   WHEN    APPREHENDED. 

Canada, 
Province  of  , 

District  {or  County, 
United  Counties,  oj 
as  the  case  may  he,)  j 
of  ,J 

To  all  or  any  of  the  Constables,  or  other  Peace  Officers  in  the  said  District 
{or  County,  United  Counties,  or  as  the  case  may  be)  of  , 

and  to  the  Keeper  of  the  Common  Gaol  {or  Lock-up  House)  at 

Whereas  information  was  laid  {or  complaint  was  made)  before 
{one)  of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the  District  {or  County, 
United  Counties,  or  as  the  case  may  he)  of  for  that  {cix. , 

as  in  the  Summons  or  Warrant)  ;  And  whereas  the  said  A.  B.  hath  been  appre- 
hended under  and  by  virtue  of  a  Warrant,  upon  such  information  {or  com- 
plaint) and  is  now  brought  before  me  as  such  Justice  as  aforesaid  :  These 
are  therefore  to  command  you,  or  any  one  of  the  said  Constables,  or  Peace  Offi- 
cers, in  Her  Majesty's  name,  forthwith  to  convey  the  said  A.  B.  to  the  Com- 
mon Gaol  {or  Lock-up  House)  at  ,  and  there  to  deliver  him 
to  the  said  Keeper  thereof,  together  with  this  Precept ;  And  I  do  hereby 
command  you  the  said  Keeper  to  receive  the  said  A.  B.  into  your  custody  in 
the  said  Common  Gaol  {or  Lock-up  House)  and  there  safely  keep  him  until 
next,  the  day  of  {instant),  when 
you  are  hereby  commanded  to  convey  and  have  him  at  , 
at  o'clock  in  the  noon  of  the  same  day, 
before  me,  or  such  Justice  or  Justices  of  the  Peace  of  the  said  District  {or 
County,  United  Counties,  or  as  the  case  may  he)  as  may  then  be  there,  to  an- 
swer to  the  said  information  {or  complaint,)  and  to  be  further  dealt  with  ac- 
cording to  law. 

Given  under  my  hand  and  seal,  this  day  of  , 

in  the  year  of  our  Lord  ,  at  ,  in  the  District 

{or  County,  as  the  case  may  be)  aforesaid. 

J.   S.         [l.   s.] 
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(I  1)     See  ss.  42,  50. 

CONVICTION  FOR   A   PENALTY   TO   BE   LEVIED    BY   DISTRESS,    AND    IN  DEFAULT  OF 
SUFFICIENT   DISTRESS,    BY   IMPRISONMENT. 

Canada,  "| 

Province  of  ,  I 

District  [or  County,   [ 
United  Counties,  or 
as  the  case  may  be,] 
of 

Be  it  remembered,  That  on  the  day  of  , 

in  the  year  of  our  Lord,  ,  at  in  the  said 

District  [or  County,  United  Counties,  or  a.i  ths  case  'may  be],  A.  B.  is  con- 
victed before  the  undersigned,  [one]  of  Her  Majesty's  Justices  of  the  Peace 
for  the  said  District  [or  County,  United  Counties,  or  as  the  case  may  be,]  for 
that  the  said  A.  B.  dc,  stating  the  offence  and  the  time  and  place  whenaitd  ivhere 
committed,]  and  T  adjudge  the  said  A.  B.  for  his  said  offence  to  forfeit  and  paj^ 
the  sum  of  [stating  the  penalty,  and  also  tJie  compensation,  if  any,]  to 

be  paid  and  applied  according  to  law,  and  also  to  pay  to  the  said  C.  D.  the 
sura  of  ,  for  his  costs  in  this  behalf  ;  and  if  the  said  several  sums 

be  not  paid  forthwith  [or  on  or  before  the  of  next,] 

*  I  order  that  the  same  be  levied  by  distress  and  sale  of  the  goods  and  chat- 
tels of  the  said  A.  B.,  and  in  default  |of  sufficient  distress,  *  I  adjudge  the 
said  A.  B.,  to  be  imprisoned  in  the  Common  Gaol  of  the  said  District  [or 
County,  United  Counties,^  as  the  case  may  be,]  at  in  the  said  District 

[or  County]  of  [there  to  be  kept  at  hard  labour  if  such  be  the  sentencel 

for  the  space  of  unless  the  said  several  sums  and  all  costs 

and  charges  of  the  said  distress  [and  of  the  commitment  and  conveying  of 
the  said  A.  B.  to  the  said  Gaol]  be  sooner  paid. 

Given  under  [my]  hand  and  seal,  the  day  and  year  first  above  mentioned, 
at  in  the  District  [or  County,  United  Counties,  or  as  the  case 

may  be]  aforesaid- 

J.  S.     [l.  s.] 

*  Or  loh^n  the  issuing  of  a  Distress  Wari-ant  would  be  ruinous  to  the  Defen- 
dant or  his  family,  &r  it  appears  he  has  no  goods  lohereon  to  levy  a  distress,  then 
instead  of  the  ivords  between  the  asterisl:s  *  *  say,  "  inasmuch  as  it  hath  now- 
been  made  to  appear  to  me  that  the  issuing  of  a  Warrant  of  Distress  in  this 
behalf  would  be  ruinous  to  the  said  A.  B.  or  his  family,"  [or,  "  that  the  said 
A.  B.  hath  no  goods  or  chattels  whereon  to  levy  the  said  sums  by  distress."] 
I  adjudge,  &c.,  [as  above  to  the  end.] 
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(I  2)     See  ss.  42,  50. 

CONVICTION    FOR   A    PENALTY,    AND   IN    DEFAULT   OF    PAYMENT,    IMPEISONMENT. 

Canada,  "i 

Province  of 

District  (or  County, 
United  Counties,  or 
as  the  case  may  be,) 
of 

Be  it  remembered,  that  on  the  day  of  ,  in  the  year  of  our 

Lord,  ,  at  ,  in  the  said  District  {ur  County,  United  Counties, 

or  as  the  case  may  be,)  A.  B.,  is  convicted  bafore  the  undersigned,  (one)  of 
Her  Majesty's  Justices  of  the  Peace  for  the  said  District,  or  County,  United 
Counties,  or  as  the  case  may  be,)  for  that  he  the  said  A.  B .,  {d-c. ,  stating  the 
offence,  and  the  time  and  place  when  and  where  it  was  committed,)  and  I  ad- 
judge the  said  A.  B.  for  his  said  offence  to  forfeit  and  pay  the  sum  of 
(stating  the  penalty  and  the  compensation,  if  any,)  to  be  paid  and  applied  ac- 
cording to  law  ;  and  also  to  pay  to  the  said  C.  D.  the  sum  of  for  his 
costs  in  this  behalf  ;  and  if  the  said  several  sums  be  not  paid  forthwith,  {or,  on 
or^before  next,)  I  adjudge  the  said  A.  B.  to  be  imprisoned  in  the  Com- 
mon Gaol  of  the  said  District,  {or  County,  United  Counties,  or  as  the  case 
may  be,)  at  in  the  said  District  {or  County)  of  {and  there  to  he 
kept  at  hard  labour)  for  the  space  of  ,  unless  the  said  sums  and  the 
costs  and  charges  of  conveying  the  said  A.  B.  to  the  said  Common  Gaol,  shall 
be  sooner  paid . 

Given  under  my  hand  and  seal,  the  day  and  year  first  above  mentioned,  at 
in  the  District  {or  County,  United  Counties,  or  as  the  case  may  be,) 
aforesaid . 

J.  S.      [L.S.] 


(13)     See  ss.  42,  50. 

CONVICTION    WHEN   THE    PUNISHMENT   IS    BY   IMPRISONMENT,  &C. 

Canada, 
Province  of 

District  {or  County, 
United  Counties,  or 
as  the  case  may  be,) 
of 

Be  it  remembered.  That  on  the  day  of  ,  in  the  year  of  our 

Lord  ,  in  the  said  District  (or  County,  United  Counties,  or  as  the 
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case  maybe,)  A.  B.  is  convicted  before  the  undersigned  (one)  of  Her  Majesty's 
Justices  of  the  Peace  in  and  for  the  said  District  {or  County,  United  Coun- 
ties, or  as  the  case  may  be,)  for  that  he  the  said  A.  B.  {d'C,  stating  the  offence 
and  the  time  and  place  when  and  where  it  was  committed);  and  1  adjudge  the 
said  A.  B.  for  his  said  offence  to  be  imprisoned  in  the  Common  Gaol  of  the 
said  District  (or  County,  United  Counties,  or  a-s  the  c^ise  may  be,)  at 
in  the  County  of  (and  there  to  be  kept  at  hard  labour)  for  the  space 

of  ;  and  I  also  adjudge  the  said  A.  B.  to  pay  to  the  said  C.  D.  the 

sum  of  for  his  costs  in  this  behalf,  and  if  the  said  sum  for  costs  be 

not  paid  forthwith,  (or  on  or  before  next,)  then  *  I  order  that  the 

said  sum  be  levied  by  distress  and  sale  of  the  goods  and  chattels  of  the  said 
A.  B. ;  and  in  default  of  sufficient  distress  in  that  behalf,  *  I  adjudge  the 
said  A.  B.  to  be  imprisoned  in  the  said  Common  Gaol,  (and  kept  there  at 
hard  labour)  for  the  space  of  ,  to  commence  at  and  from  the  term 

of  his  imprisonment  aforesaid,  unless  the  said  sum  for  costs  shall  be  sooner 
paid. 

Given  under  my  hand  and  seal,  the  day  and  year  lirst  above  mentionet,  at 
in  the  District  {or  County,  United  Counties,  or  as  the  case  may  be,) 
aforesaid. 

J.  S.         [l.  s.] 

*  Or,  when  th^  issuing  of  a  distress  warrant  ivould  be  ruinous  to  the  Defend- 
ant and  his  family,  or  it  appears  that  he  hasno  goods  xohereon  to  levy  a  distress, 
then,  instead  of  the  ivords  between  the  asterisks  *  *  say,  "  inasmuch  as  it  hath 
now  been  made  to  appear  to  me  that  the  issuing  of  a  warrant  of  distress  in 
this  behalf  would  be  ruinous  to  the  said  A,  B. ,  and  his  family,"  {or,  "  that 
the  said  A,  B.  hath  no  goods  or  chattels  whereon  to  levy  the  said  sum  for 
costs  by  distress  ")  I  adjudge,  &c. 


(K  1)     See  ss.  42,  51. 

ORDER    FOR    PAYMENT   OF    MONEY     TO     BE     LEVIED    BY     DISTRESS,     AND     IN    DE- 
FAULT  OF    DISl-RESS,    IMPRISONMENT. 

Canada,  "~| 

Province  of 

District  {or  County,  ! 
United  Counties,  or 
as  the  case  mau  be,) 
of  "         J 


Be  it  remembered,  That  on  complaint  was  made  before  the  under- 

signed, {one)  of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the  said  Dis- 
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trict  (or  County,    United  Counties,  or  as  the  case  may  be)  of 
for    that    {stating  the   facts   entitling  the    Complainant    to    the    order,  with 
the  time  and  place  lohen   and  where   they  occurred,)  and   now  at^  this  day, 
to  wit,  on  ,  at  ,  the  parties  aforesaid  appear  before 

me  the  said  Justice  {or,  the  said  0.  D.  appears  before  me  the  said  Justice, 
but  the  said  A.  B.  although  duly  called,  doth  not  appear  by  himself,  his 
Counsel  or  Attorney,  and  it  is  now  satisfactorily  proved  to  me  on  oath  that 
the  said  A.  B.  has  been  duly  served  with  the  Summons  in  this  behalf,  which 
required  him  to  be  and  appear  here  on  this  day  before  me  or  such  Justice  or 
Justices  of  the  Peace  for  the  said  District  {or  County,  United  Counties,  or  as 
the  case  may  be)  as  should  now  be  here  to  answer  the  said  complaint,  and  to 
be  farther  dealt  with  according  to  law)  ;  and  now  having  heard  the  matter  of 
the  said  complaint,  1  do  adjudge  the  said  A.  B.  (to  pay  to  the  said  C.  D.  the 
said  sum  of  forthwith  (or  on  or  before  next,  or  as  the 

Act  or  Laiv  may  reqtiire),  and  also  to  pay  to  the  said  C.  D.,  the  sum  of 
for  hiscosts  in  this  behalf  ;  and  if  the  said  several  sums  be  nut 
paid  forthwith  {or  on  or  before  next)  then,"^  I  hereby  order  that  the 

same  be  levied  by  distress,  and  sale  of  the  goods  and  chattels  of  the  said 
A.  B.)  and  in  default  of  sufficient  distress  in  that  behalf,*  I  adjudge  the  said 
A.B.  to  be  imprisoned  in  the  Common  Gaol  of  the  said  District  {or  County, 
United  Counties,  or  as  the  case  may  be)  at  in  the  said  District 

{or  County)  of  ,  (and  there  kept  to  hard  labour)  for  the  space  of 

unless  the  said  several  sums  and  all  costs  and  charges  of  the  said  dis- 
tress (and  of  the  commitment  and  conveying  of  the  said  A.  B.  to  the  said 
Common  Gaol)  shall  be  sooner  paid. 

Given  under  my  hand  and  seal,  this  day  of  in  the 

year  of  Our  Lord  ,  at  in  the  District  {or  County  or 

as  the  case  may  be,)  aforesaid. 

J.  S.        [l.  s.] 

*  Or,  when  the  issuing  of  a  distress  warrant  would  be  ruinous  to  the  Defen- 
dant or  his  family,  or  it  appears  he  ]ms  no  goods  whereon  to  levy  a  distress,  then, 
instead  of  the  words  betvjeen  the  asterisks  *  *  say,  "  inasmuch  as  it  hath  now 
been  made  to  appear  to  me  that  the  issuing  of  a  warrant  of  distress  in  this 
behalf  would  be  riiinous  to  the  said  A.  B.,  and  his  family,"  (or,  "that  the 
said  A.  B.  hath  no  goods  or  chattels  whereon  to  levy  the  said  sums  by 
distress.") 
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(K  2)     .S'ee  ss.  42,  51. 

ORDER    FOR    PAYMENT   OF   MONEY,    AND    IN   DEFAULT    OF    PAYMENT, 
IMPRISONMENT. 

Canada,  ") 

'Province  of  ,  I 

District  {or  County,  I 
United  Counties,  or 
as  the  case  may  be,) 
of  '       . 

Be  it  remembered,  That  on  complaint  was  made  before  the 

undersigned  [one]  of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the  said 
District  {or  County,  United  Counties,  or  as  the  case  may  he,)  of  , 

for  that  (statin-g  the  facts  entitUiig  the  complainant  to  the  order  toith  the  time 
and  place  when  and  where  they  occurred,)  and  now  on  this  day,  to  wit,  on 

,  at  ,  the  parties  aforesaid  appear  before  me  the 

said  Justice,  (or  the  said  C.  D.  appears  before  me  the  said  Justice,  but  the 
said  A.  B.  although  duly  called  doth  not  appear  by  himself,  his  Counsel 
or  Attorney,  and  it  is  now  satisfactorily  proved  to  me  upon  oath  that  the  said 
A.  B.  has  been  duly  served  with  the  summons  in  this  behalf,  which  required 
him  to  be  and  aj^pear  here  this  day  before  me,  or  such  Justice  or  Justices  of 
the  Peace  for  the  said  District  {or  County,  United  Counties,  or  as  the  case  may 
he,)  as  should  now  be  here,  to  answer  to  the  said  complaint,  and  to  be  further 
dealt  with  according  to  law,)  and  now  having  heard  the  matter  of  the  said 
complaint,  I  do  adjudge  the  said  A.  B.  (to  pay  to  the  said  C.  D.  the  sum  of 
forthwith,  (or  on  or  before  next,  or  as  the  Act  or 

Lnv:  may  require,)  and  also  to  pay  to  the  said  C.  D.  the  sum  of 
for  his  costs  in  this  behalf  ;  and  if  the  said  several  sums  be  not  paid  forthwith, 
{or  on  or  before  next),  then  I  adjudge  the  said  A.  B.  to  be  im- 

prisoned in  the  Common  Gaol  of  the  said  District  (or  County,  United  Coun- 
ties, or  as  the  case  may  be,)  at  ,  in  the  said  District  {or  County  of 

(there  to  be  kept  at  hard  labour  if  the  Act  or  Law  authorizes  this) 
for  the  space  of  ,  unless  the  said  several  sums,  and  costs  (and 

charges  of  commitment  and  conveying  the  said  A.  B.  to  the  said  Common 
Gaol)  shall  be  sooner  jjaid. 

Given  under  (my)  Hand  and  Seal,  this  daj'  of  , 

in  the  year  of  our  Lord  ,  at  ,  in  the 

.Digti'ict  (or  County,  United  Counties,  or  as  the  case  may  be,)  aforesaid. 

J.  S.     [l.  s.] 
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(K  3)     See  ss.  42,  51. 

ORDER   FOR   ANY   OTHER   MATTER   WHERE   THE    DISOBEYING    OF   IT   IS 
PUNISHABLE   WITH    IMPRISONMENT. 

Canada,  1 

Province  of 
District  [or  County, 
United  Counties,  or 
fw  the  case  may  he,] 
of 

Be  it  remembered.  That  on  complaint  was  made  before 

the  undersigned,  (one)  of  Her  Majesty's  J  ustices  of  the  Peace  in  and  for  the 
said  District  (or  County,  United  Counties,  or  as  the  case  may  be,)  of 

,  for  that  stating  the  facts  erditling  the  Complainant  to  the  order , 
xoith  the  time  and  place  where  and  when  they  occurred)  and  now  on  this 
day,  to  wit,  on 

at  ,  the  parties  aforesaid  appear  before  me  the  said  Justice,  (or 

the  said  C.  D.  appears  before  me  the  said  Justice,  but  the  said  A.  B.  although 
duly  called  doth  not  appear  by  himself, his  Counsel  or  Attorney,  and  it  is  now 
satisfactorily  proved  to  me  upon  oath  that  the  said  A.  B.  has  been  duly 
served  with  the  summons  in  this  behalf,  which  required  him  to  be  and  appear 
here  this  day  before  me,  or  such  Justice  or  Justices  of  the  Peace  for  the  said 
District  (or  County,  United  Counties,  or  as  the  case  may  be,)  as  should  now  be 
here,  to  answer  to  the  said  complaint,  and  to  be  further  dealt  with  according 
to  law, )  and  now  having  heard  the  matter  of  the  said  complaint,  I  do  there- 
fore adjudge  the  said  A.  B.  to  {here  state  the  matter  required  to  be  done,)  and  if 
upon  a  copy  of  the  Minute  of  this  Order  being  served  upon  the  said  A.  B. 
either  personally  or  by  leaving  the  same  for  him  at  his  last  or  most  usual 
place  of  abode,  he  shall  neglect  or  refuse  to  obey  the  same,  in  that  case  I 
adjudge  the  said  A.  B.  for  such  his  disobedience  to  be  imprisoned  in  the 
Common  Gaol  of  the  said  District  (or  County,  United  Counties,  or  as  the 
case  may  be,)  at  in  the  said  County  of  (there  to  be 

kept  at  hard  labour  if  the  Statute  authorize  this),  for  the  space  of 
unless  the  said  order  be  sooner  obeyed,  and  I  do  also  adjudge  the  said  A.  B. 
to  pay  to  the  said  C.  D.  the  sum  of  for  his  costs  in  this  behalf, 

and  if  the  said  sum  for  costs  be  not  paid  forthwith,  (or  on  or  before 
next,)  I  order  the  same  to  be  levied  by  distress  and  sale  of  the  goods  and 
chattels  of  the  said  A.  B. ,  and  in  default  of  sufficient  distress  in  that  behalf,  I 
adjudge  the  said  A.  B.  to  be  imprisoned  in  the  said  Common  Gaol  (there  to 
be  kept  at  hard  labour)  for  the  space  of  to  commence  at  and  from 

the  termination  of  his  imprisonment  aforesaid,  unless  the  said  sum  for  costs 
shall  be  sooner  paid . 

Given  under  (my)   hand  and  seal,  this  day  of  in 
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1 


the   year   of   our  L<.rd  ,  at  ,  in   the  District  (or 

County,  United  Counties,  or  as  the  case  may  be)  aforesaid. 

J.  S.    [l.  s.] 


(L)    See  a.  43. 

ORDER  OF  DISMISSAL  OF  AX  INFORMATION  OR  COMPLAINT. 

Canada, 
Province  of  , 

District  (or  County, 
United  Counties,  or  T 
as  the  case  may  be), 
of  J 

Be  it  remembered,  That  on  information  was  laid  (or  complaint 

was  made)  before  the  undersigned,  [o^ie]  of  Her  Majesty's  Justices  of  the 
Peace  in  and  for  the  said  District  [or  County,  United  Counties,  or  as  the  case 
may  be]  of  ,  for  that  [c5c. ,  as  in  the  Summo)is  to   the  Defetidant, 

and  now  at  this  day,  to  wit,  on  ,  at  ,  both  the  said 

parties  appear  before  me  in  order  that  I  should  hear  and  determine  the  said 
information  [or  complaint]  [or  the  aaid  A.  B.  appeareth  before  me,  but 
the  said  C.  D.  although  duly  called  doth  not  appear,*]  whereupon  the  matter 
of  the  said  information  [or  complaint]  being  by  me  duly  considered  [it  mani- 
festly appears  to  me  that  the  said  information  [or  complaint]  is  not  proved,] 
I  do  therefore  dismiss  the  same,  and  do  adjudge  that  the  said  C.  D.  do  pay  to 
the  said  A.  B.  the  sum  of  for  his  costs    incurred   by  him   in    his 

defence  in  this  behalf  :  and  if  the  said  sum  for  costs  be  not  paid  forthwith, 
or  on  or  before  ,]  I  order  that  the  same  be  levied  by  distress  and 

sale  of  the  goods  and  chattels  of  the  said  C.  D.,  and  in  default  of  sufficient 
distress  in  that  behalf,  I  adjudge  the  said  C.  D.  to  be  imprisoned  in  the  Com- 
mon Gaol  of  the  said  District  [or  County,  United  Counties,  or  as  the  case  muy 
be]  at  in  the  said  County  of  [and  there    to   be  kept 

at  hard  labour]  for  the  space  of  ,  unless  the  said  sum  for  costs 

and  all  costs  and  charges  of  the  said  distress  [and  of  the  commitment  of  the 
said  C.  D.  to  the  said  Common  Gaol,]  shall  be  sooner  paid. 


Given  under  my  hand  and  seal,  this                        day  of  in  the 

y.-;ar  of  our  Lord                        ,  at                        ,  in  the   District   [or  County, 
United  Counties,  or  as  the  case  may  be]  aforesaid. 

J.  S.  [l.  s,] 

*  If  the  Informant  [or  Complainant]   do  not   appear,   these  words  may   be 
omitted. 
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CM)    See  8.  43. 

CERTIFICATE  OF  DISMISSAL. 

I  hereby  certify  that  an  information  [or  complaint  preferred  by  0.  D. 
against  A.  B.  for  that  [or  as  in  the  summons,]  was  this  day  considered  by  me, 
one  of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the  District  (or  County, 
United  Counties,  or  as  the  case  may  be)  of  ,  and  was  by  (me)  dis- 

missed [with  costs.  ] 

Dated  this  day  of  ,  one  thousand  eight  hundred 

and 

J.  S.  [l.'s.] 


(N  1)     See  s.  57. 

WAB.RANT  OF  DISTRESS  UPON  A  CONVICTION  FOR  A  PENALTY. 

Canada,  ] 

Province  of,  I 

District   [or  County,  [ 
United  Counties,  or 
as  the  case  may  be] 
of 

To  all  or  any  of  the  Constables,  or  other  Peace  Officers  in  the  said  District  [or 
County,  United  Counties,  as  the  case  may  be  of 

Whereas  A.  B. ,  late  of  ,  (labo%ire7-)  was  on  this  day  (or  on 

last  past)  duly  convicted  before  (one) 

of  Her  Majesty's  Justices  of  the  Peace,  in  and  for  the  said  District  (or  County, 
United  Counties,  or  as  the.  case  may  be)  of  for  that  {stating 

the  offence  as  in  the  conviction)  and  it  was  thereby  adjudged  that  the  said  A. 
B. ,  should  for  such  his  offence  forfeit  and  pay,  [(i;c. ,  as  in  the  conviction],  and 
should  also  pay  to  the  said  C.  D.  the  sum  of  for  his  costs  in 

that  behalf  ;  and  it  was  thereby  ordered  that  if  the  said  several  sums  should 
not  be  paid  [forthwith]  the  same  should  be  levied  by  distress  and  sale  of  the 
goods  and  chattels  of  the  said  A.  B.  ;  and  it  was  thereby  also  adjudged  that 
the  said  A.  B. ,  in  default  of  sufficient  distress,  should  be  imprisoned  in  the 
Common  Gaol  of  the  said  District  [or  County,  United  Counties,  or  as  the  case 
may  b&]  at  in  the  said  County  of  [and  there  to  be 

kept  at  hard  laboitr]  for  the  space  of  unless  the  said  several 

3*ims  and  all  costs  and  charges  of  the  said  distress,  and  of  the  commitment 
artid  conveying  of  the  said  A.  B.,  to  the  said  Common  Gaol  should  be  sooner 
paid  ;  *  And  whereas  the  said  A.  B.,  being  so  convicted  as  aforesaid,  and 
being  [now]  required  to  pay  the  said  sums  of  and 
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hath  not  paid  the  same  or  any  part  thereof,  but  therein  hath  made  defaults  ; 
These  are  therefore  to  command  you,  in  Her  Majesty's  name,  forthwith  to 
make  distress  of  the  goods  and  chattels  of  the  said  A.  B.  ;  and  if  within 
days  next  after  the  making  of  such  distress,  the  said  sums, 
together  mth  the  reasonable  charges  of  taking  and  keeping  the  distress,  shall 
not  be  paid,  then  you  do  sell  the  said  goods  and  chattels  so  by  you  distrained, 
and  do  pay  the  money  arising  from  such  sale  unto  me  [the  convicting  Justice 
or  one  of  the  convicting  Justices]  that  I  may  pay  and  apply  the  same  as  by  law 
is  directed,  and  may  render  the  overplus,  if  any,  on  demand,  to  the  said  A. 
B.  ;  and  if  no  such  distress  can  be  found,  then  that  you  certify  the  same  un- 
to me,  to  the  end  that  such  further  proceedings  may  be  had  thereon  as  to  lavr 
doth  appertain. 

Given  under  my  hand  and  seal,  this  day  of 

hi  the  year  of  our  Lord  ,  at  in  the  District  [or 

County,  or  as  the  case  may  6e]  aforesaid. 

J.  S.     [l.  s.] 


(N  2)    See  s.  57. 

WARRANT  OF  DISTRESS  UPON  AN  ORDER  FOR  THE  PAYMENT  OF  MONEY. 

Canada, 
Province  of  , 

District  (or  County, 
United  Counties,  or  \ 
as  the  case  may  be,)  \ 
of  j 

To  all  or  any  of  the  Constables,  or  other  Peace  Officers,  in  the  said  District 
{or  County,  United  Counties,  or  as  the  case  may  he)  of 

Whereas  on  last  past,  a  complaint  was  made  before 

(one)  of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the 
said  District  (or  County,  United  Counties,  or  as  the  case  may  he)  for  that  [<£-c., 
as  in  the  oi-der,]  and  afterwards,  to  wit,  on  ,  at  the  said  parties 

appeared  before  (as  in  the  order,)  and  thereupon  the  matter  of 

the  said  complaint  hav-ing  been  considered,  the  said  A.  B.  was  adjudged  [to 
pay  to  the  said  C.  D.  the  sum  of  on  or  before 

then  next,]  and  also  to  pay  to  the  said  C.  D.  the  sum  of 

for  his  costs  in  that  behalf  ;  and  it  was  ordered  that  if  the  said  several  sums 
should  not  be  paid  on  or  before  the  said  then  next,  the  same 

should  be  levied  by  distress  and  sale  of  the  goods  and  chattels  of  the  said  A. 
B.  ;  and  it  was  adjudged  that  in  default  of  sufficient  distress  in  that  behalf, 
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the  said  A.  B.,  should  be  imprisoned  in  the  Common  Gaol  of  the  said  District 
[or  Connty,  or  United  Counties,  or  as  the  case  may  6e]  at  ,  in 

the  said  County  of  (and  there  kept  at  hard  labour)  for  the  space 

of  ,  unless  the  said  several  sums  and  all  costs  and  charges  of 

the  distress  (and  of  the  commitment  and  conveying  of  the  said  A,  B.  to  the 
said  Common  Gaol)  should  be  sooner  paid  ;  *  And  whereas  the  time  in  and 
by  the  said  order  appointed  for  the  payment  of  the  said  several  sums  of 

and  hath  elapsed,  but  the  said  A.  B.  hath  not  paid  the 

same,  or  any  part  thereof,  but  herein  hath  made  default ;  These  are  there- 
fore to  command  you,  in  Her  Majesty's  name,  forthwith  to  make  distress  of 
the  goods  and  chattels  of  the  said  A.  B.  ;  and  if  within  the  space  of 
days  after  the  making  of  such  distress,  the  said  last  mentioned  sums,  to- 
gether with  the  reasonable  charges  of  taking  and  keeping  the  said  distress, 
shall  not  be  paid,  that  then  you  do  sell  the  said  goods  and  chattels  so  by  you 
distrained,  and  to  pay  the  money  arising  from  such  sale  unto  me,  [or  some 
other  of  the  convicting  Justices  as  the  case  may  be]  that  I  [or  he]  may  pay  and 
apply  the  same  as  by  law  directed,  and  may  render  the  overplus,  if  any,  on 
demand  to  the  said  A.  B.  ;  and  if  no  such  distress  can  be  found,  then  that 
you  certify  the  same  unto  me,  to  the  end  that  such  proceedings  may  be  had 
therein,  as  to  law  doth  appertain. 

Given  under  my  hand  and  seal,  this  day  of 

in  the  year  of  our  Lord  ,  at  ,  in  the  District 

[or  County,  or  as  the  case  may  be]  aforesaid . 

J.  S.     [l.  3.] 


(N  3)      See  s.  58. 

ENDORSEMENT    IN    BACKING    A   WARRANT   OF   DISTRESS. 


Canada,  "| 

Province  of  ,  I 

•  District  (or  County,  I 

United  Counties,  oi-  [ 

as  the  case  may  be,) 

of  J 

Whereas  proof  upon  oath  hath  this  day  been  made  before  me,  one  of  Her 
Majesty's  Justices  of  the  Peace  in  and  for  the  said  District  {or  County,  Uni- 
ted Counties,  or  as  the  case  may  be)  that  the  name  of  J.  S.  to  the  within 
Warrant  subscribed,  is  of  the  hand-writing  of  the  Justice  of  the  Peace 
within  mentioned,  I  do  therefore  authorize  U.  T.  who  bringeth  me  this  War- 
rant, and  all  other  persons  to  whom  this  Warrant  was  originally  directed,  or 
by  whom  the  same  may  be  lawfully  executed,  and  also  all  Constables  and 
12 
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other  Peace  Officers  in  the  said  District  [or  County,  United  Counties,  or  as  the 
case  may  be,)  of  '         to  execute  the  same  within  the  said  District  {or 

County,  United  Counties,  or  as  the  case  may  be) 

Given  under  my  hand,  this  day  of  ,  one  thou- 

sand eight  hundred  and  O.   K. 


(N  4)     See  s.  62. 

constable's  return  to  a  warrant  of  distress. 

T,  W.  T.,  Constable  of  ,  in  the  District  [or  County,  United 

Counties,  or  as  the  case  may  be]  of  ,  hereby  certify  to  J.  S. ,  Es- 

quire, one  of  Her  Majesty's  Justices  of  the  Peace  for  the  District  [or  County, 
United  Counties,  or  as  the  case  may  be]  that  by  virtue  of  this  Warrant,  I  have 
made  diligent  search  for  the  goods  and  chattels  of  the  within  mentioned  A. 
B.,  and  that  I  can  find  no  sufficient  goods  or  chattels  of  the  said  A.  B. 
whereon  to  levy  the  sums  within  mentioned. 

Witness  my  hand,  this  day  of  ,  one  thousand 

eight  hundred  and 

J.    S.         [l.  s.] 


(N  5)     See  s.  62. 

warrant   of   COSianTMENT   FOR   WANT     OF   DISTRESS. 

Canada, 
Province  of  , 

District  [or  County, 
United  Counties,  or 
ow  the  case  may  be,] 
of  J 

To  all  or  any  of  the  Constables  and  other  Peace  Officers   in  the  District  [or 
Coimty,  United  Counties,  or  as  the  case  may  be,]  of  ,  and  to 

the  Keeper  of  the  Common  Gaol  of  the  said  District  [or  County,  United 
Counties,  or  as  the  case  may  be,]  of  at  ,  in  the 

said  District  [or  County  of  : 

Whereas   [d;c.,  as  in  either  of  the  foreqoinq  distress    warrants,  N.  1,  2,  to 
the  asterisks,*   and  then  thus];  And  whereas  afterwards  on  the 
day  of  ,in  the  year  aforesaid,  T,the  said  Justice,  issued  a  War- 

rant to  all  or  any  of  the  Constables  or  other  Peace  Officers  of  the   District 
[or  County,  United  Counties,  or  as  the  case  may  be,]  of  commanding 
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them,  or  any  of  them,  to  levy  the  said  sums  of  and 

by  distress  and  sale  of  the  goods  and  chattels  of  the  said  A.  B. ;  And 
whereas  it  appeal's  to  me,  as  well  by  the  return  to  the  said  warrant  of  dis- 
tress, by  the  Constable  who  had  the  execution  of  the  same,  as  otherwise,  that 
the  said  Constable  hath  made  diligent  search  for  the  goods  and  chattels  of 
the  said  A.  B.,  but  that  no  sufficient  distress  whereon  to  levy  the  sums 
above  mentioned  could  be  found  :  These  are  therefore  to  command  you,  the 
said  Constables  or  Peace  Officers,  or  any  one  of  you,  to  take  the  said  A.  B., 
and  him  safely  to  convey  to  the  Common  Gaol  at  aforesaid,  and 

there  deliver  him  to  the  said  Keeper,  together  with  this  Precept ;  And  I 
do  hereby  command  you,  the  said  Keeper  of  the  said  Common  Gaol,  to  re- 
ceive the  said  A.  B.  into  your  custody,  in  the  said  Common  Gaol,  there  to 
imprison  him  [and  keep  him  at  hard  labour]  for  the  space  of  , 

unless  the  said  several  sums,  and  all  the  costs  and  charges  of  the  said  distress, 
[and  of  the  commitment  and  conveying  of  the  said  A.  B.  to  the  said  Common 
Gaol]  amounting  to  the  further  sum  of  ,  shall  be  sooner  paid 

unto  you,  the  said  Keeper  ;  and  for  so  doing,  this  shall  be  your  sufficient 
warrant. 

Given  under  my  Hand  and  Seal,  this  day  of  in  the 

year  of  Our  Lord  ,  at  in  the  District  [or'  County,  or  as 

the  case  may  be,]  aforesaid. 

J.  S.     [l.  s.] 


(O  1)    ^ee  s.  59. 

VVABRANT   OF   COMMITMENT  UPON  A  CONVICTION   FOR   A   PENALTY  IN    THE    FIRST 

INSTANCE. 

Canada, 
I'rovince  of 

District  (or  County,  , 
United  Counties,  or 
as  tlie  case  may  be) 
of 

To  all  or  any  of  the  Constables,  and  other  Peace  Officers,  in  the  said  District 
(or  County,  United  Counties,  or  as  the  case  may  he)  of  ,  and  to  the 

Keeper   of    the   Common   Gaol   of  the    said  District  {or  County,  United 
Counties,  or  as  the  case  may  be)  of  at  ,  in  the  said  District  or 

County  of 

Whereas  A.  B.  late  of  {labo'urer,]  was  on  this  day  convicted  before 

the  undersigned,  [one]  of  Her  Majesty's  Justices  of  the  Peace,  in  and  for  the 
said  District  [or  County,  United  Counties,  or  as  the  case  may  be]  for  that 
[stating  the  offence  as  in  the  conviction],  and  it  was  thereby  adjudged  that  the 
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said  A.  B. ,  for  his  oflFence  should  forfeit  and  pay  the  sum  of  [tfcc. , 

as  in  the  conviction],  and  should  pay  to  the  said  C.  D.  the  sum  of 
for  his  costs  in  that  behalf  ;  and  it  was  thereby  further  adjudged  that  if  the 
said  several  sums  should  not  be  paid  [forthivith]  the  said  A.  B.  should  be  im- 
prisoned in  the  Common  Gaol  of  the  said  District  [or  Co\mty,  United  (/oun- 
ties,  or  as  the  case  may  be]  at  in  the  said  District  [or  County]  of 

and  there  kept  at  hard  labour]  for  the  space  of  , 

unless  the  said  several  sums  and  the  costs  and  charges  of  conveying  the  said 
A.  B.  to  the  said  Common  Gaol]  should  be  sooner  paid  ;  And  whereas  the  time 
in  and  by  the  said  conviction  appointed  for  the  payment  of  the  said  several 
sums  hath  elapsed,  but  the  said  A.  B.  hath  not  paid  the  same  or  any  part 
thereof,  but  therein  hath  made  default ;  These  are  therefore  to  command 
you,  the  said  Constables  or  Peace  Officers,  or  any  one  of  you,  to  take  the  said 
A.  B. ,  and  him  safely  to  convey  to  the  Common  Gaol  at  aforesaid,  and 

there  to  deliver  him  to  the  said  Keeper  thereof,  together  with  this  Precept ;  and 
I  do  hereby  command  you,  the  said  Keeper  of  the  said  Common  Gaol,  to  re- 
ceive the  said  A.  B.  into  your  custody  in  the  said  Common  Gaol,  there  to 
imprison  him  [and  keep  him  at  hard  labour]  for  the  space  of  , 

uidess  the  said  several  sums  [and  costs  and  charges  of  carrying  him  to  the 
said  Common  Gaol,  amounting  to  the  fvu-ther  sum  of  ],  shall  be 

sooner  paid  unto  you,  the  said  Keeper  ;  and  for  your  so  doing,  this  shall  be 
your  sufficient  warrant. 

Given  under  [my]  hand  and  seal,  this  day  of  in 

the  year  of  our  Lord  ,  at  ,  in  the  District  [or 

County,  or  as  the  case  may  be]  aforesaid. 

J.  S.         [L.  s.] 

[O  2]  iiee  s.   59. 

WARRANT   OF    COMMITMENT   ON    AN   ORDER    IN   THE    FIRST   INSTANCE. 

Canada,  ] 

Province  of  , 

District  [or  County,  ! 

United  Counties,  or 

as   the   case  may  be] 

of 
To  all  or  any  of  the  Constables  and  other  Peace  Officers  in  the  said  District, 

[or  County,  United  Counties,  or  as  the  case  may  be]  of  ,  and  to 

the  Keeper  of  the  Common  Gaol  of  the  District  or  County,  United  Counties, 

or  as  the  case  may  be]  of  at  in  the  said  District  [or 

County]  of 

Whereas  on  last  past,  complaint  was  made  before  the  under- 

signed, [one]  of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the  said  Dis- 
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trict  [or  County,  United  Counties  or  a^  the  case  may  be]  of  or  that 

[<BC. ,  (la  in  tile  ordet-],  and  afterwards,  to  wit,  on  the  day  of 

,  at  the  parties  ajjpeared  before  me,  the  said  Justice  \or 

as  it  may  he  in  the  order],  and  thereupon  having  considered  the  matter  of  the 
complaint,  I  adjudged  the  said  A.  B.  to  pay  the  said  0.  D.  the  sum  of 

,  on  or  before  the  day  of  then  next,  and 

also  to  pay  to  the  said  C.  D.  the  sum  of  for  his  costs  in  that  be- 

half ;  and  I  also  thereby  abjudged  that  if  the  said  several  sums  shoiild  not 
be  paid  on  or  before  the  day  of  then  next,  the  said 

A.  B.  should  be  imprisoned  in  the  Common  Gaol  of  the  District  [or  County, 
United  Counties,  oi-  as  the  case  may  he]  of  at  in  the 

said  County  of  [and  there  be  kept  at  hard  labour]  for  the  space 

of  '    unless  the  said  several  sums  [and  the  costs  and  charges  of  con- 

veying, the  said  A.  B.  to  the  said  Common  Gaol,  as  the  case  may  be]  should 
be  sooner  paid  ;  And  whereas  the  time  in  and  by  the  said  order  appointed 
for  the  payment  of  the  said  several  sums  of  money  hath  elapsed,  but  the  said 
A .  B.  hath  not  paid  the  same  or  any  part  thereof,  but  therein  hath  made  de- 
fault ;  These  are  therefore  to  command  you,  the  said  Constables  and  Peace 
OflBcers,  or  any  of  you,  to  take  the  said  A.  B.  and  him  safely  to  convey  to 
the  said  Common  Gaol,  at  aforesaid,  and  there  to  deliver  him  to 

the  Keeper  thereof,  together  with  this  Precept ;  and  I  do  hereby  command 
you,  the  said  Keeper  of  the  said  Common  Gaol,  to  receive  the  said  A.  B.  into 
your  custody  in  the  said  Common  Gaol,  there  to  imprison  him  [and  keep  him, 
at  hard  labo^lr]  for  the  space  of  ,  unless  the  said  several  sums 

[and  the  costs  and  charges  of  conveying  him  to  the  said  Common  Gaol, 
amounting  to  the  fiirther  sum  of  ,]  shall  be  sooner  paid  unto  you 

the  said  Keeper  ;  and  for  your  so  doing,  this  shall  be  your  sufficient  warrant. 
Given  under  [my]  Hand  and  Seal,  this  day  of  ,  in  the  year  of 

Our  Lord  ,  at  ,  in  the  District  [or  County,  or  as  the  case 

moAJ  be]  aforesaid. 

J.S.    [L.S.] 

(Q  I)— -See  s.  64. 

WARRANT   OF    DISTRESS   FOR  COSTS   UPON  AN   ORDER   FOR    DISMISSAL   OF   AN 
INFORMATION   OR   COMPLAINT. 

Canada, 
Province  of  , 

District  (or  County, 
United  Counties,  or 
as  the  case  may  be), 
of  J 

To  all  or  any  of  the  Constables  or  other  Peace  Officers  in  the  said  District  (or 
County,  United  Counties,  or  as  the  case  may  be),  of  : 

Whereas  on  last  past,  information  was  laid  (or  complaint  made 
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before  {otie)  of  Her  Majesty's  Justices  of  the  Peace,  in  and  for  the 

said  District  {or  County,  United  Counties,  or  as  the  case  may  be)  of  for 

that  (c&c,  as  in  the  order  of  dismissal),  and  afterwards,  to  wit,  on 
at  ,  both  parties  appearing  before  in  order  that  (I)  should 

hear  and  determine  the  same,  and  the  several  proofs  adduced  to  (we)  in  that 
behalf  being  by  (m«)  duly  heard  and  considered,  and  it  manifestly  appearing 
to  {me)  that  the  said  information  {or  complaint)  was  not  proved,  (J)  therefore 
dismissed  the  same  and  adjudged  that  the  said  C.  D.  should  pay  to  the  said 
A.  B.,  the  sum  of  for  his  costs  incurred  by  him  in  his  defence  in 

that  behalf ;  and  (J)  ordered  that  if  the  said  sum  for  costs  should  not  be  paid 
{forthvnth) ,  the  same  should  be  levied  on  the  goods  and  chattels  of  the  said 
C.  D. ,  and  (J)  adjudged  that  in  defaiilt  of  sufficient  distress  in  that  behalf  the 
said  CD.  should  be  imprisoned  in  the  Common  Gaol  of  the  said  District  [or 
County,  United  Counties,  or  as  the  case  may  be)  of  at  , 

in  the  said  District  or  County  of  (and  there  kept  at  hard  labour) 

for  the  space  of  ,  unless  the  said  sum  for  costs,  and  all  costs  and 

charges  of  the  said  distress,  and  of  the  commitment  and  conveying  of  the  said 
A.  B.  to  the  said  Common  Gaol  should  be  sooner  paid  ;*  And  whereas  the  said 
C.  D.,  being  now  required  to  pay  to  the  said  A.  B.,  the  said  sum  for  costs, 
hath  not  paid  the  same,  or  any  part  thereof,  but  therein  hath  made  default: 
These  are  therefore  to  command  you,  in  Her  Majesty's  name,  forthwith  to 
make  distress  of  the  goods  and  chattels  of  the  said  0.  D. ,  and  if  within  the 
space  of  days  next  after  the  making  of  such  distress,  the  said  last 

mentioned  sum,  together  with  the  reasonable  charges  of  taking  and  keeping 
the  said  distress,  shall  not  be  paid,  then  that  you  do  seU  the  said  goods  and 
chattels  so  by  you  distrained,  and  do  pay  the  money  arising  from  such  sale  to 
me  {the  Justice  who  made  such  order  or  disinissal  as  the  case  may  be)  that  (I) 
may  pay  and  apply  the  same  as  by  law  directed,  and  may  render  the  overplus 
(if  any)  on  demand  to  the  said  CD.,  and  if  no  such  distress  can  be  found, 
then  that  you  certify  the  same  unto  me,  (or  to  any  other  Justice  of  the  Peace 
for  the  same  District  (or  County,  United  ^Counties,  o?-  as  the  case  may  be),  to 
the  end  that  such  proceedings  may  be  had  therein  as  to  law  doth  appertain. 

Given  under  {my)  Hand  and  Seal,  this  day  of  ,  in  the 

year  of  our  Lord  ,  at  ,  in  the  District  (or  County,  or  as 

case  may  he)  aforesaid. 

J,  S.  [l.  s,] 
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(Q  2)  See  s.  64. 

WARRANT   OF   COMMITMENT   FOR  WANT   OF   DISTRESS   IN   THE   LAST   CASE, 

Canada, 
Pro-vance  of  , 

District  (or  County, 
United  Counties  or  i 
as  the  case  may  be)  \ 
of  J 

To  all  or  any  of  the  Constables  or  Peace  Officers  in  the  said  District  {or  County, 
United  Counties,  or  as  the  case  may  be)  of  ,  and  to  the  Keeper 

of  the  Common  Gaol  of  the  said  District  (or  County,  United  Counties,  or 
as  ihe  case  may  be)  of  ,  at  ,  in  the  said  District  (or 

County)  of  : 

"Whereas  (d;c.,  as  in  the  last  form,  to  the  asterisk,*  and  then  thus):  And 
whereas  afterwards,  on  the  day  of  ,  in  the  year  aforesaid, 

I,  the  said  Justice,  issued  a  warrant  to  all  or  any  of  the  Constables  or  other 
Peace  Officers  of  the  said  District  (or  County,  United  Counties,  or  as  the  case 
may  be)  commanding  them,  or  any  one  of  them  to  levy  the  said  sum  of  for 

costs,  by  distress  and  sale  of  the  goods  and  chattels  of  the  said  CD.;  And 
whereas  it  appears  to  me,  as  well  by  the  return  to  the  said  warrant  of  distress 
of  the  Constable  (or  Peace  Officer)  charged  with  the  execution  of  the  same,  as 
otherwise,  that  the  said  Constable  hath  made  diligent  search  for  the  goods 
and  chattels  of  the  said  C.  D. ,  but  that  no  sufficient  distress  whereon  to  levy 
the  simi  above  mentioned  could  be  found  ;  These  are  therefore  to  conunand 
you,  the  said  Constables  and  Peace  Officers,  or  any  one  of  you,  to  take  the 
said  C.  D.,  and  him  safely  convey  to  the  Common  Gaol  of  the  said  District 
(or  Coimty,  United  Counties,  or  as  the  case  may  be),  at  aforesaid,  and 

there  deliver  him  to  the  Keeper  thereof,  together  with  this  Precept ;  and  I 
hereby  command  you,  the  said  Keeper  of  the  said  Common  Gaol,  to  receive 
the  said  C.  D.  into  your  custody  in  the  said  Common  Gaol,  there  to  imprison 
him  (and  keep  him  at  hard  labour)  for  the  space  of  ,  unless  the  said 

sum,  and  all  the  costs  and  charges  of  the  said  distress  (and  of  the  commitment 
and  conveying  of  the  said  C.  D.  to  the  said  Common  Gaol,  amounting  to  the 
further  sum  of  ),  shall  be  sooner  paid  up  unto  you  the  said  Keeper  ; 

and  for  your  so  doing,  this  shall  be  your  sufficient  warrant. 

Given  under  my  hand  and  seal,  this  day  of  ,  in  the  year  of 

our  Lord  ,  at  ,  in  the  District  (or  County,  or  as  the  case  may 

be)  aforesaid. 

J.  S.        [l.  s,] 
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(R)     ^'ee  8.  75. 

CEBTIFICATE  OF  CLERK  OF  THE  PEACE  THAT  THE  COSTS  OF  AN  APPEAL  AKE 

NOT  PAID. 

OflBce  of  the  Clerk  of  the  Peace  for  the  District  (or  County,  United  Counties, 
or  as  the  case  may  be)  of 

TITLE    OF   THE   APPEAL. 

I  hereby  certify  that  at  a  Covirt  of  General  or  Quarter  Sessions  of  the  Peace 
(or  other  Cmirt  discharging  the  functions  of  the  Cov.rt  of  General  or  Quwier  Ses- 
sions, as  the  case  may  be),  holden  at  ,  in  and  for  the  said  District 
(or  County,  United  Counties,  or  as  th^  case  may  be)  on  last  past, 
an  appeal  by  A.B.  against  a  conviction  (or  order)  of  J.S.,  Esquire,  one  of  Her 
Majesty's  Justices  of  the  Peace  in  and  for  the  said  District  (or  Coiinty,  United 
Counties,  or  as  the  case  may  be),  came  on  to  be  tried, and  was  there  heard  and 
determined,  and  the  said  Court  of  General  or  Quarter  Sessions  (or  other  Court, 
as  the  case  may  be),  thereupon  ordered  that  the  said  conviction  (or  order) 
should  be  confirmed  (or  quashed),  and  that  the  said  (Appellant)  should  pay  to 
the  said  (Respondent)  the  sum  of  for  his  costs  incurred  by  him  in 
the  said  appeal,  and  which  sum  was  thereby  ordered  to  be  paid  to  the  Clerk 
of  the  Peace  for  the  said  District  (or  Comity,  United  Counties,  or  as  the  case 
may  be),  on  or  before  the  day  of  instant,  to  be  by 
him  handed  over  to  the  said  (Rewpo^xdent),  and  I  further  certify  that  the  said 
sum  for  costs  has  not,  nor  has  any  part  thereof,  been  paid  in  obedience  to  the 
said  order. 

Dated  this  day  of  ,  one  thousand  eight  hundi-ed 

and 

G.  H. 

Clerk  of  the  Peace. 


(SI)     See  s.  75. 

WAKRANT    OF   DISTRESS   FOR   COST.S    OF    AN   APPEAL   AOAINST   A   CONVICTION    OR 

ORDER. 

Canada,  ^ 

Province  of  , 

District  (or  County, 

United  Counties,  or 

as  the  case  may  be),  \ 

of  "         J 

To  all  or  any  of  the  Constables  or  other  Peace  Officers  in  the  said  District  (or 

Coimty,  United  Counties,  or  as  the  case  may  be)  of 

Whereas  (o&c,  as  in  the  warrants  of  distress,  N  A,  2,  ante,  and  to  the  end,  of 


y 
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the  staUmient  of  the  Cmmction  or  Order,  and  then  thus)  :  And  whereas  the  said 
A.B.  appealed  to  the  Court  of  General  Quarter  Sessions  of  the  Peace  (or  othet 
Co^t/rt  discharging  the  fuiiction»  of  tlie  Cowt  of  General  or  Qua/rter  Sessions,  as 
ttie  case  may  he)  for  the  said  District  (or  County,  United  Counties,  or  as  the 
case  may  he),  against  the  said  Conviction  or  Order,  in  which  appeal  the  said 
A.  B.  was  the  Appellant,  and  the  said  C.  D.  (or  J.  S.,  Esquire,  the  Justice  of 
the  Peace  who  made  the  said  Conviction  or  Order)  was  the  Respondent,  and 
which  said  appeal  came  on  to  be  tried,  and  was  heard  and  determined  at  the 
last  General  Quarter  Sessions  of  the  Peace  (or  other  Court,  as  the  case  may  be), 
for  the  said  District  (or  County,  United  Counties,  or  as  the  case  may  be), 
holden  at  ,  on  ,  and  the  said  Court  (hereupon  ordered 

that  the  said  conviction  (or  Order),  should  be  confirmed  (or  quashed),  and 
that  the  said  (Appellant)  should  pay  to  the  said  (Respondent)  the  sum  of 
for  his  costs  incurred  by  him  in  the  said  appeal,  which  said  sum 
was  to  be  paid  to  the  Clerk  of  the  Peace  for  the  said  District  (or  County, 
United  Counties,  or  as  the  case  may  he),  on  or  before  the  day  of 

,  one  thousand  eight  hundred  and  ,  to  be  by  him 

handed  over  to  the  said  CD.;  and  whereas  the  Clerk  of  the  Peace  of  the 
said  District  (or  County,  United  Counties,  or  as  the  case  may  be),  hath,  on  the 
day  of  instant,  duly  certified  that  the  said  sum  for 

costs  had  not  been  paid  ;*  These  are  therefore  to  command  you,  in  Her 
Majesty's  name,  forthwith  to  make  distress  of  the  goods  and  chattels  of  the 
said  A.B. ,  and  if  within  the  space  of  .    days  next  after  the  making 

of  such  distress,  the  said  last-mentioned  sum,  together  with  the  reasonable 
charges  of  taking  and  keeping  the  said  distress,  shall  not  be  paid,  that  then 
you  do  sell  the  said  goods  and  chattels  so  by  you  distrained,  and  do  pay  the 
money  arising  from  suth  sale  to  the  Clerk  of  the  Peace  for  the  said  District 
(or  County,  United  Counties,  or  as  the  case  may  be)  of  ,  that  he 

may  pay  and  apply  the  same  as  by  law  directed  ;  and  if  no  such  distress  can 
be  found,  then  that  you  certify  the  same  unto  me  or  any  other  Justice  of  the 
Peace  for  the  same  District  (or  County,  United  Counties,  or  as  the  case  may  be), 
to  the  end  that  such  proceedings  may  be  had  therein  as  to  law  doth  appertain. 

Given  under  my  Hand  and  Seal,  this  day  of  ,  in  the  year 

of  Our  Lord  ,  at  ,  in  the  District  (or  County,  or  as  the  case 

may  be),  aforesaid. 

O.  K.     [L.S.] 
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(S  2)  See  s.  75. 

WARRANT   OF    COMJUTMENT    FOB   WAJfT   OF   DISTRESS    IN    THE    LAST   CASE, 

Canada, 
Province  of 

District  (or  County, 
United  Counties,  or 
as  the  case  may  be) 
of  J 

To  all  or  any  of  the  Constables,  or  other  Peace  Ofl&cers,  in  the  said  District 
[ar  County,  United  Counties,  o)-  as  the  case  may  be]  of  and  to  the 

Keeper  of  the  Common  Gaol  of  the  said  District  [or  County,  United  Coun- 
ties, or  as  the  case  nuiy  be]  of  ,  at  ,  in  the  said  County 
of                     : 

Whereas  [cfcc,  as  in  the  last  form  to  the  asterisk,  *  and  then  thus :    And 
whereas,  afterwards,  on  the  day  of  ,  in  the  year  afore- 

said, I,  the  undersigned,  issued  a  warrant  to  all  or  any  of  the  Constables  and 
other  Peace  Officers  in  the  said  District  [oi-  County,  United  Counties,  or  as 
the  case  may  be]  of  ,  commanding  them,   or  any  of  them,   to  levy 

the  said  sum  of  ,  for  costs,  by  distress  and  sale  of  the  goods  and 

chattels  of  the  said  A.  B. ;  And  whereas  it  appears  to  me,  as  well  by  the  re- 
turn to  the  said  Warrant  of  Distress  to  the  Constable  [or  Peace  Officer],  who 
was  charged  with  the  execution  of  the  same,  as  otherwise,  that  the  said  Con- 
stable hath  made  dUigent  search  for  the  goods  and  chattels  of  the  said  A.  B. , 
but  that  no  sufficient  distress  whereon  to  levy  the  said  sum  above  mentioned 
could  be  found  ;  These  are  therefore  to  command  you,  the  said  Constables  or 
Peace  Officei's,  or  any  one  of  you,  to  take  the  said  A.  B.,  and  him  safely  to 
convey  to  the  Common  Gaol  of  the  said  District  (or  County,  United  Counties 
of  as  the  case  may  be],  at  aforesaid,  and  there  deliver  him 

to  the  said  keeper  thereof,  together  with  this  Precept  ;  and  I  do  hereby  com- 
mand you,  the  said  Keeper  of  the  said  Common  Gaol,  to  receive  the  said 
A.  B.  into  your  custody  in  the  said  Common  Gaol,  there  to  imprison 
him  [and  keep  him  at  hard  labour]  for  the  space  of  ,  unless  the 

same  siim  and  all  costs  and  charges  of  the  said  distress  [and  for  the  commit- 
ment and  conveying  of  the  said  A.  B.  to  the  said  Common  Gaol,  amount- 
ing to  the  further  sum  of  ,]  shall  be  sooner  paid  unto 
you,  the  said  Keeper,  and  for  so  doing,  this  shall  be  your  sufficient 
warrant . 

Given  under  my  hand  and  seal,  this  day  of  ,  in  the 

year  of  Our  Lord  ,  at  ,  in  the  District  [County,   United 

Countks,  or  as  the  case  may  be,]  afoesaid. 

J.  N.     [l.  s.] 


SUMMARY   CONVICTIONS   AND   ORDERS.  187 

(T.) 

OBNERAL  FOEM  OF  INFORMATION  OR  OF  COMPLAINT  ON  OATH. 

Canada, 
Province  of  , 

District  (or  County, 
United  Counties,  or 
as  the  case  may  be,) 
of 

The  information  [or  complaint]  of  C.  D.,  of  the  Township  of 
in  the  said  District  [or  County,  United  Counties,  or  as  the  ca$e  may  be,]  of 
[labourer] .  [If  preferred  by  an  A  ttorney  or  Agent,  say :]  "  D .  E .] 
his  duly  authorized  Agent  [or  Attorney],  in  this  behalf,  taken  upon  oath,  be- 
fore me,  the  undersigned,  one  of  Her  Majesty's  Justices  of  the  Peace,  in  and 
for  the  said  District  [or  County,  United  Counties,  or  as  the  case  may  be]  of 
,  at  N.,  in  the  said  District  [County,  or  as  the  case  may  be], 
of  this  day  of  ,  in  the  year  of  our  Lord, 

one  thousand  eight  hundred  and  ,  who  saith*  that  [he  hath  just 

cause  to  suspect  and  believe,  and  doth  suspect  and  believe  that]  A.  B.,  of  the 
[toivnship]  of  ,  in  the  said  District  [or  County,  as  the  case  may  be] 

of  ,  within  the  space  of  ,  [the  time  within  which  the 

information  [or  coTnplaint]  must  be  laid]  last  past,  to  wit,  on  the 
day  of  instant,  at  the  [toivnship]  of  in  the  District 

[Co^mty,  or  as  the  case  may  be]  aforesaid,  did  [here  set  out  the  offence  (he.,]  con- 
trary to  the  form  of  Statute  in  such  case  made  and  provided. 

C.  D.  [orD.  E.j 

Taken  and  sworn  before  me,  the  day  and  year  and  at  the  place  above  men- 
tioned. 

J.  S. 


FORM   OF   ORDER   OF    DISMISSAL   OF   AN    INFORMATION    OR    COMPLAINT. 

Canada, 
Province  of  , 

District  {or  County, 
United  Counties,  or 
as  the  case  may  be,) 
of 

Be  it  remembered,  that  on  ,  information  was  laid  {or  complaint 

was  made)  before  the   undersigned,  {one)  of  Her  Majesty's   Justices  of  the 
Peace  in  and  for  the  said  Districtj^('or  County,  United  Counties,  or  as  the  case 
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may  be)  of  ,  for  that  (cL-c,  as  in  the  Siimmons  of  the 

Defendant)  and  now  at  this  day,  to  wit,  on  ,  at  ,  (if 

at  any  adjournment  insert  here  ;)  "To  which  day  the  hearing  of  this  case  hath 
been  duly  adjourned,  of  which  the  said  C.  D.  had  due  notice,"  both  the  said 
parties  appear  before  me  in  order  that  I  should  hear  and  determine  the  said 
information,  (or  complaint)  (or  the  said  A.  B.  appeareth  before  me,  but  the 
said  CD.,  although  duly  called,  doth  not  appear)  ;  whereupon  the  matter  of 
the  said  information  (or  complaint)  being  by  me  duly  considered,(it  manifestly 
appears  to  me  that  the  said  information  (or  complaint)  is  not  proved,  and  (If 
the  Informant  (or  Complainant)  do  not  appear  these  ivords  may  be  omitted)  I  do 
therefore  dismiss  the  same,  and  do  adjudge  that  the  said  CD.  do  pay  to  the 
said  A .  B .  the  sum  of  for  his  costs  incurred  by  him  in  defence  in 

his  behalf  ;  and  if  the  said  sum  for  costs  be  not  paid  forthwith  {or  on  or 
before  ),  I  order  that  the  same  be  levied  by  distress   and  sale  of 

the  goods  and  chattels  of  the  said  C.  D.  and  in  default  of  sufficient  distress  in 
that  behalf,  I  adjudge  the  said  C.  D.  to  be  imprisoned  in  the  Common  Gaol 
of  the  said  District  (or  County,  United  Counties,  as  the  case  may  be)  of 
at  in    the    said    (County)  of 

(and  there  kept  at  hard  labour  for  the  space  of  ,  luiless 

the  said  sum  for  costs,  and  all  costs  and  charges  of  the  said  distress  (and  of 
the  commitment  and  conveying  of  the  said  C.  D.  to  the  said  Common  Gaol) 
shall  be  sooner  paid. 

Given  under  my  Hand  and  Seal,  this  day  of  in  the 

year  of  our  Lord,  at  in  the  District  (or  County,  or 

as  the  case  may  be)  aforesaid. 

J.  S.     [l.  s.] 


FORM  OF  CERTIFICATE  OF  DISMISSAL. 

I  hereby  certify,  that  an  information  (or  complaint)  preferred  by  C.  D. 
against  A.  B.  for  that  (tfcc,  as  in  the  Summons)  was  this  day  considered  by  me, 
one  of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the  said  District  (or 
County,  United  Counties,  or  as  the  case  may  be)  of  ,  and  was  by 

me  dismissed  (with  costs). 

Dated  this  day  of  ,  one  thousand 

J.S. 


GENERAL  FORM  OF  NOTICE  OF  APPEAL    AGAINST  A  CONVICTION  OR  ORDER. 

To  C.  D.  of,  &c.,  and  (the  names  and  additions  of  the  parties  to 

whom  the  notice  of  appeal  is  required  to  be  given.) 

Take  notice,  that  I,  the  undersigned  A.  B.,  of  &c.,  do  intend  to  enter  and 
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prosecute  an  appeal  at  the  next  General  Quarter  Sessions  of  the  Peace,  (or 
other  Court,  as  the  case  may  be,)  to  be  holden  at  ,  in  and  for  the 

District  (or  County,  United  Counties,  or  as  the  case  may  he,)  of  , 

against  a  certain  conviction  (or  order)  bearing  date  on  or  about  the 

day  of  instant,  and  made   by  (you)  C.  D.,  Esquire,  (owe)  of 

Her  Majesty's  Justices  of  the  Peace  for  the  said  District  [or  County,  United 
Counties,  or  as  the  case  may  be,)  of  ,  whereby  the  said  A.  B.  was  con- 

victed of  having  (or  was  ordered  to  pay  (here  state  the  offence  as 

in  the  conviction,  information  or  summons,  or  the  amount  adjudged  to  be  paid 
as  in  the  order,  as  correctly  as  possible. 

Dated  this  day  of  ,  one  thousand  eight   hundred 

and 

A.  B. 

Mem,— jy  this  notice  be  given  by  teveral  Defendants,  or  by  an  Attorney,  it  can  easily  be 
adapted,  33  Vic,  chap.  'Z7,  s.  4- 


FORM  or  RECOGNIZANCE  TO  TRY  THE  APPEAL,  &C. 

Be  it  remembered,  that  on  ,  A.  B.  of  (labourer,) 

and  L.  M.,  of  (grocer)  and  N.  O.,  of  {ijeoma/)i,)  per- 

sonally came  before  the  undersigned,  (one)  of  Her  Majesty's  Justices  of  the 
Peace  in  and  for  the  said  District  (or  County,  United  Counties,  or  as  the  case 
may  be,)  of  ,  and  severally  acknowledged  themselves  to  owe  to 

our  Sovereign  Lady  the  Queen,  the  several  sums  following,  that  is  to  say,  the 
said  A.  B.  the  sum  of  ,  and  the  said  L:  M.  and  N.  O.  the  sum 

of  ,  each,  of  good  and  lawful  money  of  Canada,  to  be  made  and 

levied  of  their  several  goods  and  chattels,  lands  and  tenements  respectively, 
to  the  use  of  our  said  Lady  the  Queen,  Her  Heirs  and  Successors,  if  he  the 
said  A.  B.  shall  fail  in  the  condition  endorsed; 

Taken  and  acknowledged   the  day  and  year  first  mentioned   at  , 

before  me 

J.  S. 

The  condition  of  the  within  wTitten  Recognizance  is  such,  that  if  the  said 
A.  B.  shall  at  the  (next)  General  or  Quarter  Sessions  of  the  Peace  (or  other 
Cov,rt  discharging  the  functions  of  the  Court  of  General  or  Qua/rter  Sessions,  as 
the  case  may  be)  to  be  holden  at  ,  on  the  day  of 

next,  in  and  for  the  said  District  (or  County,  United  Counties,  or  as 
the  case  may  be,)  of  ,  enter    and   prosecute   an    appeal  against  a 

certain  conviction  bearing  date  the  day  of  instant,  and  made 

by  (m.e)  the  said  Justice,  whereby  he  the  said  A.  B.  was  convicted,  for  that 
he  the  said  A.  B.  did  on  the  day  of  ,  at  the  township 
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of  ,  in  the  said  District  (or  County,  United  Counties,  <yr  as  the  case 

may  be,)  of  ,  (here  set  out  the  offence  as  stated  in  the  co7iviction)  ;  And 

further,  that  if  the  said  A.  B.  shall  abide  by  and  duly  perform  the  order  of 
the  Court  to  be  made  upon  the  trial  of  such  appeal,  then  the  said  Recogniz- 
ance to  be  void,  or  else  to  remain  in  full  force  and  virtue. 


JFORM*OF   NOTICE    OF    SUCH     RECOGNIZANCE   TO   BE    GIVEN   TO    THE    DEFENDANT 
(APPELX-ANT)    and    HIS    SURETIES. 

Take  notice,  that  you  A.  B.  are  bound  in  the  sum  of 
and  you,  L.  M.,  and  N.  O.  in  the  sum  of  each,  that  you 

the  said  A.  B,,  at  the  next  General  or  Quarter  Sessions  of  the  Peace  to  be 
holden  at  ,  in  and  for  the  said  District  [or  County,  United 

Counties,  or  as  the  case  may  fee,)  of  ,  enter  and  prosecute  an 

Appeal  against  a  conviction  {or  order)  dated  the  day  of 

(instant,)  whereby  you,  A.  B.,  were  convicted  of  {or  order,  &c.,)  stating  offence 
or  the  subject  of  the  order  shortly),  and  abide  by  and  perform  the  Order  of  the 
Court  to  be  made  upon  the  trial  of  such  Appeal ;  and  unless  you,  the  said  A. 
B.,  prosecute  such  Appeal  accordingly,  the  Recognizance  entered  into  by  you 
wiU  forthwith  be  levied  on  you,  and  each  of  you . 

Dated  this  day  of  one  thousand  eight 

hundred  and 


SURETIES. 

COMPLAINT    BY   THE    PARTY    THREATENED,    FOR    SURETIES    FOR    THE    PEACE. 

Proceed  as  in  the  Form  (T)  to  the  asterisk  *,  then :  that  A.  B,  of  the  (Town- 
shvp)  of  ,  in  the  District  (County,  w  as  the  case  may  be) 

of  ,  did,  on  the  day  of  (instant 

or  last  past,  as  the  case  may  be),  threaten  the  said  C.  D.  in  the  words 
or  to  the  effect  following,  that  is  to  say,  (set  them  oid,  vnth  the  circumstances 
under  which  they  were  used  :)  and  that  from  the  above  and  other  threats  used 
by  the  said  A.  B.  towards  the  said  C.  D.,  he  the  said  C.  D.  is  afraid  that  the 
said  A.  B.  wiU  do  him  some  bodily  injury,  and  therefore  prays  that  the 
said  A.  B.  may  be  required  to  find  sufficient  Sureties  to  keep  the  peace  and 
be  of  good  behaviour  towards  him  the  said  C.  D. ;  and  the  said  C.  D.  also 
saith  that  he  doth  not  make  this  complaint  against  nor  require  such  Sureties 
from  the  said  A.  B.  from  any  malice  or  illwUl,  but  merely  for  the  preserva- 
tion of  his  person  from  injury. 
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FORM   OF   REOOGNIZANCE   FOR  THE   SESSIONS. 

Be  it  remembered,  that  on  the  day  of  , 

in  the  year  of  our  Lord  ,  A.  B.  of  (labourer), 

L.  M.  of  (grocer),  and  N.  O.  of  (butcher), 

personally  came  before  (ux)  the  undersigned,  (two)  of  Her  Majesty's  Justices 
of  the  Peace  for  the  said  District  (or  County,  United  Counties,  or  as  the  case 
may  be,)  of  and  severally  acknowledged  themselves  to  owe 

to  our  Lady  the  Queen  the  several  sums  following,  that  is  to  say  :  the  said 
A.  B.  the  sum  of  ,  and  the  said  L.  M.  and  N.  0.  the  sum  of 

,  each,  of  good  and  lawful  money  of  Canada,  to  be  made 
and  levied  of  their  goods  and  chattels,  lands  and  tenements  respectively,  to 
the  use  of  our  said  Lady  the  Queen,  Her  Heirs  and  Successors,  if  he  the  said 
A.  B.  fail  in  the  condition  endorsed. 

Taken  and  acknowledged  the  day    and  year  first  above   mentioned,    at 
,  before  us. 

J.  S. 
J.  T. 
The  condition  of  the  within  written  Recognizance  is  such,  that  if  the  with- 
in bounded  A.  B.  (of,  &c.,)  shall  appear  fat  the  next  Court  of  General  or 
Quarter  Sessions  of  the  Peace  (or  other  Court  discharging  the  functwns  of  the 
Court  of  General  Quurter  Sessions,  as  the  case  may  be,)  to  be  holden  in  and 
for  the  said  District  (or  Coimty,  United  Counties,  or  as  the  case  may  be)  of  , 
to  do  and  receive  what  shall  be  then  and  there  enjoined  him  by  the  Court, 
and  in  the  meantime  shall  keep  the  peace  and  be  of  good  behaviour  towards 
Her  Majesty  and  all  Her  liege  people,  and  specially  towards  C.  D.  (of  &c.) 
for  the  term  of  now  next  ensuing,  then  the  said  Recognizance 

to  be  void,  or  else  to  stand  in  full  force  and  virtue. 


FORM    OP   COMMITMENT   IN    DEFAULT   OF   SURETIES. 

Canada, 
Province  of 

District  (or  County, 

United  Coxmties,  or 

as  the  case  may  be), 

of  J 

To  all  or  any  of  the  Constables  or  other  Peace  officers  in 

the  District  (or  County)  (or  one  of  the  United  Counties,  or  as  the  vase  may  be) 
of  and  to  the  Keeper  of  the  Common  Gaol  of  the  said 

District,  (County  or  United  Counties,  or  as  the  case  maybe)  at  ,  in 

the  said  District  (or  County,  &c.,  ) 

Whereas  on  the  day  of  instant,  complaint  on  oath 
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was  made  before  the  undersigned  (or  J.  L.,  Esquire  J  {otu)  of  Her  Majesty's 
Justices  of  the  Peace  in  and  for  the  said  District  (ar  County,  United  Coun- 
ties, or  as  the  case  may  be)  of  ,  by  C.  D.   of  the  township  of 
in  the  said  District  CCounty,  or  as  the  case  may  be)  (labourer,)  that  A.  B.  of, 
&c.,  on  the                         day  of  ,  at  the  township  of 
aforesaid,  did  threaten  (ttc. ,  follow  to  eiui  of  complaint,  as  in  form  above,  in 
the  past  tense,  then)  :  And  whereas  the  said  A.  B.  was  this  day  brought  and 
appeared  before  the  said  Justice  (or  J.  L. ,  Esquire,   one  of  Her  Majesty's 
Justices  of  the  Peace  in  and  for  the  said  District  (or  County,  United  Coun- 
ties, or  as  the  case  may  be)  of                     ,  to  answer  unto  the  said  complaint  : 
And  *  having  been  required  by  me  to  enter  into  his  own  Recognizance  in 
the  sum  of                        with  two  sufficient  sureties  in  the  sum  of 
each,  as  well  for  his  appearance  at  the  next  General  or  Quarter  Sessions  of 
the  Peace,  (or  other  Cowrt  discharging  the  functions  of  the  Coiirt  of  General  or 
Quarter  Sessions,  as  the  case  may  be,)  to  be  held  in  and  for  the  said  District 
(or  County,  United  Counties,  or  as  the  case  may  be,)  of  ,  to  do 
what  shall  be  then  and  there  enjoined  him  by  the  Court,  as  also  in  the  mean- 
time to  keep  the  Peace  and  be  of  good  behaviour  towards  Her  Majesty  and 
Her  liege  people,   and  especially  towards  the  said  C.  D. ,  hath  refused  and 
neglected,  and  still  refuses  and  neglects  to  find  such  sureties)  ;  These  are 
therefore  to  command  you  and  each  of  you  to  take  the  said  A.  B. ,  and  him 
safely  to  convey  to  the  (Common  Gaol)  at                        aforesaid,  and  there  to 
deliver  him  to  the  Keeper  thereof,   together  with  this  Precept ;  And  I  do 
hereby  command  you  the  said  Keeper  of  the  (Common  Gaol)  to  receive  the  said 
A.  B.  into  your  custody,  in  the  said  (Common  Ga^l,)  there  to  imprison  him 
until  the  said  next  General  or  Quarter  Sessions  of  the  Peace  (or  the  next 
term  or  sitting  of  the  said  Court  discharging  the  functions  of  the  Court  of 
General  or  Quarter  Sessions,  (as  the  case  may  be,)  unless  he  in  the  meantime 
find  sufficient  sureties  as  well  for  his  appearance  at  the  said  Sessions  (or  Court) 
as  in  the  meantime  to  keep  the  Peace  as  aforesaid. 

Given  under  (my)  Hand  and  Seal,  this  day  of  ,  in  the  year 

of  Our  Lord  ,  at  ,  in  the  District  {or  County,  or  as  the  case 

may  be)  aforesaid. 

J.  S.     [I-.8.] 
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32  &  33  VIC,  CHAP.  XXXII. 

An   Act  respecting  the  prompt  and  summary  administration  of 
Criminal  Justice  in  certain  cases. 

\_Assented  to  22nd  June,  1869.] 

Her  Majesty,  by  and  with  the  advice  and  consent  of  the  Senate  and 
House  of  Commons  of  Canada,  enacts  as  follows  : 

1 .  In  this  Act  the  expression  "  a  competent  Magistrate  "  shall,  as  respects 
the  Province  of  Quebec  and  the  Province  of  Ontario,  mean  and  include  any 
Recorder,  Judge  of  a  County  Court,  being  a  Justice  of  the  Peace,  Commis- 
sioner of  Police,  Judge  of  the  Sessions  of  the  Peace,  Police  Magistrate, 
District  Magistrate  or  other  functionary  or  tribunal  invested  at  the  time 
of  the  passing  of  this  Act  with  the  powers  vested  in  a  Recorder  by 
chapter  one  hundred  and  five  of  the  Consolidated  Statutes  of  Canada, 
intituled  "  An  Act  respecting  the  prompt  and  summary  administ7-ation  of 
Criminal  Jiistice  in  certain  cases,"  and  acting  within  the  local  limits 
of  his  or  of  its  jurisdiction,  and  any  functionary  or  tribunal  invested 
by  the  proper  legislative  authority  with  power  to  do  alone  such  acts  as  are 
usually  required  to  be  done  by  two  or  more  Justices  of  the  Peace  ;  and  as  re- 
spects the  Province  of  Nova  Scotia  or  the  Province  of  New  Brunswick,  the  said 
expression  shall  mean  and  include  a  Commissioner  of  Police  and  any  func- 
tionary, tribunal  or  person  invested  or  to  be  invested  by  the  proper  legisla- 
lative  authority  with  power  to  do  alone  such  acts  as  are  usually  required  to 
be  done  by  two  or  more  Justices  of  the  Peace,  and  tlie  expression,  "  the 
Magistrate  "  shall  mean  a  competent  Magistrate  as  above  defined. 

The  37  Vic,  chap.  40,  provides  that  the  expression,  "a  compe- 
tent magistrate  "  in  the  Act  shall,  as  respects  the  Province  of 
Nova  Scotia,  or  the  Province  of  New  Brunswick,  mean  and  in- 
clude any  Recorder,  Judge  of  the  County  Court,  Stipendiary 
Magistrate,  or  Police  Magistrate  acting  within  the  local  limits  of 
his  jurisdiction,  as  well  as  any  functionary  included  by  the  said 
expression  as  respects  either  of  the  said  Provinces,  under  the 
terms  of  the  said  Act,  and  the  expression,  "  the  magistrate  "  in 
the  said  Act  shall,  as  respects  either  of  the  said  Provinces,  mean 
13 
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a  competent  magistrate  as  above  defined,  and  the  said  Act  shall, 
from  and  after  the  passing  of  this  Act,  be  construed  and  have 
effect  accordingly.  In  applying  this  Act  to  British  Columbia,  or 
to  the  District  of  Keewatin,  or  to  Prince  Edward  Island,  the 
expression  "  competent  magistrate  "  shall  be  construed  as  meaning 
any  two  Justices  of  the  Peace  sitting  together,  as  well  as  any 
functionary  or  tribunal  having  the  powers  of  two  Justices  of  the 
Peace,  and  the  jurisdiction  shall  be  absolute,  without  the  consent 
of  the  parties  charged.  See  37  Vic,  chap.  42,  sched.  A.,  and  39 
Vic,  chap.  21 ;  also  40  Vic,  chap.  4. 

With  regard  to  the  Province  of  Manitoba,  the  expression  "  a 
competent  magistrate,"  and  the  expression  "  the  magistrate " 
shall  have  the  same  meaning  and  include  the  like  functionaries 
and  tribunals  as  with  respect  to  the  Provinces  of  Quebec  and 
Ontario.     37  Vic,  chap.  39,  s.  3. 

And  the  expression  "  the  Common  Gaol  or  other  place  of  confinement," 
shall  in  the  case  of  any  ofi'ender  whose  age  at  the  time  of  his  conviction  does 
not  in  the  opinion  of  the  Magistrate  exceed  sixteen  years,  include  any  Re- 
formatory Prison  provided  for  the  reception  of  juvenile  offenders  in  the  Pro- 
vince in  which  the  conviction  referred  to  takes  place,  and  to  which  by  the 
law  of  that  Province  the  oflFender  can  be  sent. 

In  Manitoba  the  above  expression  has  the  same  meaning  as  in 
the  other  Provinces  mentioned  in  the  Act.     37  Vic,  chap.  39,  s.  3. 

This  Act  was  extended  to  Manitoba  by  the  37  Vic,  chap.  39  ; 
to  Prince  Edward  Island  by  the  40  Vic,  chap.  4.;  to  the  District 
of  Keewatin  by  the  39  Vic,  chap.  21 ;  and  to  British  Columbia 
by  the  37  Vic,  chap.  42. 

Violations  of  the  Act  making  provision  against  the  improper 
use  of  fire  arms  (40  Vic,  chap.  30)  are  to  be  tried  and  dealt  with 
according  to  the  provi.sions  of  this  Act.  See  40  Vic,  chap.  30,  s. 
5  ;  also  32  &  33  Vic,  chap.  20,  ss.  74,  75,  76. 

This  Act  also  applies  to  the  offence  of  a  person  playing  or  look- 
ing on  while  any  other  person  is  playing  in  a  common  gaming- 
house.    See  40  Vic,  chap.  33,  ss.  4  &  5. 

2.  Where  any  person  is  charged  before  a  competent  Magistrate  with  hav 
ing  committed — 

1.  Simple  larceny,   larceny  from  the  person,   embezzlement,  or  obtaining 
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iiu>uey  or  property  by  false  prctoiictss,  or  feloniously  receiving  stolen  property, 
and  the  value  of  the  whole  of  the  property  alleged  to  have  been  stolen,  em- 
bezzled, obtaineil,  or  received  does  not  in  the  judgment  of  the  r>iagi8trate 
exceed  ten  dollars  ;  or 

2.  With  having?  attempted  to  commit  larceny  from  the  person  or  simple 
larceny ;  or, 

3.  With  having  committed  an  aggravated  assault,  by  unlawfully  and  mali- 
ciously inflicting  uijon  any  other  person,  either  with  or  without  a  weapon  or 
instrument,  any  grievous  bodily  harm,  or  by  unlawfully  and  maliciously  cut- 
ting, stabbing  or  wounding  any  other  person  ;  or, 

4.  With  having  committed  an  assault  upon  any  female  whatever,  or  upon 
any  male  child  whose  age  does  not  in  the  opinion  of  the  Magistrate  exceed 
fourteen  years,  such  assault  being  of  a  nature  which  cannot  in  the  opinion  of 
the  Magistrate  be  sufficiently  punished  by  a  summary  conviction  before  him 
under  any  other  Act,  and  such  assault,  if  upon  a  female,  not  amounting  in 
his  opinion  to  an  assault  with  intent  to  commit  a  rape  ;  or, 

5.  With  having  assaulted,  obstructed,  molested  or  hindered  any  magistrate, 
bailiff,  or  constable,  or  officer  of  customs  or  excise  or  other  officer  in  the  law- 
ful performance  of  his  duty,  or  with  intent  to  prevent  the  performance  there- 
of ;  or, 

6.  With  keeping  or  being  an  inmate,  or  habitual  frequenter  of  any  disor- 
derly house,  house  of  ill-fame  or  bawdy  house  ; 

7.  With  having  committed  a  misdemeanor  under  the  Act  passed  in  the 
fortieth  year  of  Her  Majesty's  reign,  intituled,  "  An  Act  for  the  repression 
of  betting  and  pool  selling."     40  Vic,  chap.  31,  s.  3. 

The  Magistrate  may,  subject  to  the  provisions  hereinafter  made,  hear  and 
determine  the  charge  in  a  summary  way. 

The  prisoner  was  convicted  by  the  Police  Magistrate  for  the 
City  of  Toronto,  for  that  she  "  did  on,"  etc.,  "  at  the  said  City  of 
Toronto,  keep  a  common,  disorderly,  bawdy-house  on  Queen 
Street,  in  the  said  city,"  etc.,  and  committed  to  Gaol  at  hard 
labour  for  six"months.  A  habeas  corpus  and  certiorari  issued ;  in 
return,  to  which  the  commitment,  conviction,  information,  and 
depositions,  were  brought  up.  On  application  for  her  discharge,  no 
motion  being  made  to  quash  the  conviction,  it  was  held, — 

(1)  No  objection  that  the  commitment  stated  the  offence  to 
have  been  committed  on  the  11th  August  instead  of  the  10th,  as 
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in  the  conviction  the  variance  not  being  material  to  the  merits, 
and  the  Court  not  being  able  to  go  behind  the  return  and  com- 
mitment which  was  set  forth. 

(2)  Nor  that  the  commitment  charged  that  the  prisoner  "  was 
the  keeper  of,"  and  the  conviction  that  "she  did  keep,"  both  differ- 
ing from  the  statute  which  designates  the  offence  as  "  keeping 
any  disorderly  house,"  etc.  ;  for  it  would  seem  the  Court  could  not 
go  behind  the  commitment,  and  all  these  expressions  conveyed  but 
one  idea. 

(3)  Nor  that  the  commitment  did  not  show  that  the  offence 
was  committed  within  the  '  police  limits  "  of  the  city,  the  words- 
used  in  the  Act ;  for  the  limits  of  the  City  of  Toronto  were 
assigned  by  a  public  statute  and  the  Municipal  Institutions  Act, 
creating  the  Police  Court  and  Magistrate,  and  the  whole  body  of 
police,  contained  nothing  to  show  that  there  were  any  police  limits 
differing  from  the  ordinary  city  limits. 

(4)  Nor  that  the  commitment  did  not  follow  the  form  of  con- 
viction given  in  the  statute,  in  showing  that  the  party  was 
charged  before  the  convicting  magistrate, ^.e.,  charged  as  the  statute 
required,  namely,  put  upon  her  trial  and  asked  whether  she  was 
guilty  or  not  guilty,  nor  whether  she  pleaded  to  the  charge  or 
confessed  it.  It  might,  and  probably  would  be,  a  defect  in  the 
conviction,  if  it  did  not  pursue  the  statutory  form  in  shewing  that 
the  party  was  charged,  more  especially  as  by  the  second  section  of 
the  Act  the  jurisdiction  is  made  to  depend  upon  the  fact  of  the 
party  being  charged  before  the  convicting  Justice.  That  point, 
however,  was  not  decided  ;  the  Court  merely  intimating  that  it 
might  or  might  not  be  a  defect  in  the  conviction.  Unless  the 
commitment  must  contain  all  that  the  conviction  does  or  ought  to 
contain,  it  is  unnecessary  to  state  the  information  in  it ;  and  more 
especially  as  by  the  form  given  by  the  statute  it  does  not  appear 
necessary  that  the  information  should  be  set  out  in  the  conviction. 

(5)  Nor  that  the  conviction  was  not  sustained  by  the  informa- 
tion,the  latter  being  that  defendantwas  the  keeperof  awell-known 
disorderly  house  ;  and  the  former  that  the  prisoner  did  keep  a 
common,  disorderly  bawdj'-house,  for  the  commitment  would  not 
be  void  on  the  face  of  it  because  of  a  variance  between  the  oriofinal 
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information  and  the  conviction  made  after  hearing  evidence. 
Bnt  if  tlie  prisoner  had  been  charged  with  the  information,  and  on 
being  called  on  to  answer  had  confessed  the  information,  and  then 
had  been  convicted  of  matter  not  contained  in  the  information,  no 
doubt  the  conviction  could  be  quashed  ;  but  even  in  that  case 
while  it  stood  unreversed  it  would  warrant  a  commitment  follow- 
ing its  terms. 

(6)  Nor  that  no  notice  had  been  put  up  as  required  by  s.  2G  of 
the  same  Act,  to  show  that  the  Court  was  that  of  a  Police  Magis- 
trate, not  of  an  ordinary  Justice  of  the  Peace  ;  for  the  jurisdiction, 
in  the  absence  of  express  enactment,  could  not  be  made  to  depend 
on  the  omission  of  the  Clei'k  to  post  up  such  notice. 

(7)  Kor  that  the  evidence  was  unsatisfactory  and  insufficient 
to  warrant  the  conviction  ;  for  when  a  proper  commitment  is 
returned  to  a  Habeas  Corpus,  and  there  was  evidence,  the  Court 
will  never  enter  into  the  question  whether  the  magistrate  has 
drawn  the  right  conclusion  from  it. 

(8)  Nor  that  the  offence  of  "  keeping  a  common  disorderly 
bawdy-house,"  was  not  sufficiently  certain  ;  for  the  legal  meaning 
of  the  last  two  words  is  clear,  and  a  house  will  not  be  less  a  public 
nuisance  because  it  is  found  to  be  disorderly  as  well  as  bawdy ; 
and  if  keeping  a  disorderly  house  be  no  offence  the  term  becomes 
mere  surplusage,  and  would  not  vitiate  an  otherwise  sufficient 
statement.  But  the  statute  does  give  jurisdiction  over  pei'sons 
charged  with  keeping  any  disorderly  house,  house  of  ill-fame,  or 
bawdy-house.     R  v.  Munro,  24  Q.B.  (Ont.),  44. 

It  is  to  be  observed  that  the  jurisdiction  of  the  magistrate  in 
cases  of  this  kind  is  absolute,  and  does  not  depend  on  the  consent 
of  the  party  charged  to  be  tried  by  such  magistrate.   See  section  15. 

A  conviction  under  this  statute  for  keeping  a  house  of  ill  fame, 
or  being  an  inmate  of  such  a  house,  adjudicating  that  the  accused 
should  pay  a  fine  of  $50  forthwith,  and  be  imprisoned  for  three 
months  unless  the  fine  be  sooner  paid,  is  not  warranted  by  sec- 
tion 17  of  the  statute,  for  imprisonment  is  only  authorized  by  the 
Act  when  it  has  been  awarded  as  a  substantive  punishment.  Jie 
Plater,  9  U.  C,  L.  J.,  21. 

It  would  seem  that  though  a  magistrate  may  have  a  general 
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jurisdiction  to  hear  any  complaint  against  a  disorderly  inn  or 
house,  he  has  no  right  to  issue  a  warrant  to  arrest  a  casual  guest 
visiting  a  licensed  tavern  as  a  guest  at  a  time  subsequent  to  the 
charge,  and  in  no  way  present  at  or  assisting  in  any  disturbance 
or  disorder.     Clelandv.  Robinson,  11  C.  P.  (Ont.),  421. 

The  owner  of  a  house  letting  it  to  several  young  women  for 
the  purpose  of  prostitution  cannot  be  indicted  for  keeping  a  dis- 
orderly house.  R.  V.  Stannard,  9  Cox.  C.  C,  405  ;  R.  v.  Barrett, 
(ih.),  255. 

It  is  not  necessary  that  the  disorderly  conduct  should  be  vis- 
ible from  the  exterior  of  the  house.  R.  v.  Rice,  L.  R.,  1  C.  C. 
R.,  21.     See  also  vagrancy,  post. 

In  case  any  person  is  charged  in  Ontario  before  a  Police  Magistrate  or  be- 
fore a  Stipendiary  Magistrate,  in  any  County,  District  or  Provisional  County 
in  Ontario,  with  having  committed  any  oflfence  for  which  he  may  be  tried 
at  a  Court  of  General  Sessions  of  the  Peace,  or  in  case  any  person  is  com- 
mitted to  a  gaol  in  the  County,  District  or  Provisional  County,  under  the 
the  warrant  of  any  Justice  of  the  Peace  for  trial  on  a  charge  of  being  guilty 
of  any  such  oflfence,  such  person  may,  with  his  own  consent,  be  tried  before 
such  magistrate,  and  may,  if  found  guilty,  be  sentenced  by  the  magistrate  to 
the  same  punishment  as  he  would  have  been  liable  to  if  he  had  been  tried 
before  the  Court  of  General  Sessions.     38  Vic,  chap.  47,  s.  1. 

The  proceedings  upon  and  subsequent  to  such  trial,  shall  be  as  nearly  as  may 
be  the  same  as  upon  a  trial  under  the  Act  of  the  Parliament  of  Canada,  passed 
in  the  Session  held  in  the  thirty-second  and  thirty-third  years  of  Her  Majes- 
ty's reign,  intituled,  "  An  Act  respecting  the  prompt  and  summary  Adminis- 
tration of  Criminal  Justice  in  certain  cases."     lb.  s,  2. 

Every  conviction  under  this  Act  shall  have  the  same  effect  as  a  conviction 
upon  indictment  for  the  same  offence  would  have  had,  save  that  no  convic- 
tion under  this  Act  shall  be  attended  with  forfeiture  beyond  the  penalty  (if 
any)  imposed  in  the  case.     lb.  s.  3. 

Every  person  who  obtains  a  certificate  of  dismissal,  or  is  convicted  under 
this  Act,  shall  be  released  from  all  further  or  other  criminal  proceedings  for 
the  same  cause.     Ih.  s.  4. 

No  conviction,  sentence,  or  proceeding  under  this  Act  shall  be  quashed  for 
want  of  form  ;  and  no  warrant  of  commitment  upon  a  conviction  shall  be 
held  void  by  reason  of  any  defect  therein,  if  it  be  therein  alleged  that  the 
offender  has  been  convicted,  and  there  be  a  good  and  valid  conviction  to  sua 
tain  the  same.     Tb.  s,  5. 
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If  anj'  person  has  under  this  Act  or  under  the  said  Act  passed  in  the  ses- 
sion held  in  the  thirty-second  and  thirty-third  years  of  Her  Majesty's  reign, 
chaptered  thirty-two,  or  under  any  otherAct  giving  such  election,  been  asked 
to  elect  whether  he  should  be  tried  by  the  magistrate  or  before  a  jury,  and 
has  elected  to  be  tried  before  a  jury,  then  in  case  such  election  is  stated  in 
the  warrant  of  committal  for  trial,  or  upon  the  depositions,  the  Sheriff  or  the 
County  Judge  or  junior  or  Deputy  Judge,  shall  not  be  required  to  take  the 
proceedings  directed  by  the  Act  passed  in  the  said  session,  and  chaptered 
thirty-live,  intituled,  "An  Act  for  the  more  speedy  trial  in  certain  cases 
of  persons  charged  with  Felonies  and  Misdemeanors  in  the  Provinces  of  On- 
tario and  Quebec,"  and  in  all  such  cases  it  shall  be  the  duty  of  the  commit- 
ting magistrate  to  state  in  the  warrant  the  fact  of  such  election  having  been 
made.     lb.  s.  6. 

If  the  magistrate  is  of  opinion  from  any  circumstances  appearing  in  the 
case  that  the  charge  cannot  be  properly  disposed  of  before  him,  he  may  at 
any  time  before  the  person  charged  has  made  his  defence,  decide  not  to  adju- 
dicate summarily  thereon,  and  may  thereupon  deal  with  the  same  as  if  this 
Act  had  not  been  passed  ;  and  in  such  case  such  prisoner  may  be  afterwards 
tried  summarily  by  his  own  consent  at  the  County  Judge's  Criminal  Court. 
lb.  a. 7. 

3.  Whenever  the  magistrate  before  whom  any  person  is  charged  as  afore- 
said, proposes  to  dispose  of  the  case  summarily  under  the  provisions  of  this 
Act,  such  magistrate,  after  ascertaining  the  nature  and  extent  of  the  charge, 
but  before  the  formal  examination  of  the  witnesses  for  the  prosecution,  and 
before  calling  on  the  party  charged  for  any  statement  which  he  may  wish  to 
make,  shall  state  to  such  person  the  substance  of  the  charge  against  him,  and 
(if  the  charge  is  not  one  that  can  be  tried  summarily  without  the  consent  of 
the  accused)  shall  then  say  to  him,  these  words,  or  words  to  the  like  effect  : 
"  Do  you  consent  that  the  charge  against  you  shall  be  tried  by  me,  or  do  you 
desire  that  it  shall  be  sent  for  trial  by  a  jury  at  the  (naming  the  Court  at 
which  it  could  soonest  he  tried)  ; "  and  if  the  person  charged  consents  to  the 
charge  being  summarily  tried  and  determined  as  aforesaid,  or  if  the  power  of 
the  magistrate  to  try  it  does  not  depend  on  the  consent  of  the  accused,  the 
magistrate  shall  reduce  the  charge  into  writing,  and  read  the  same  to  such 
person,  and  shall  then  ask  him  whether  he  is  guilty  or  not  of  such  charge. 

See  sections  15  and  16  as  to  the  eases  in  which  consent  is  not 
necessary. 

4.  If  the  person  charged  confesses  the  charge,  the  magistrate  shall  then 
proceed  to  pass  such  sentence  upon  him  as  may  by  law  be  passed  (subject  to 
the  provisions  of  this  Act,)  in  respect  to  such  offence  ;  but  if  the  person 
charged  says  that  he  is  not  guilty,  the  magistrate  shall  then  examine  the 
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witnesses  for  the  prosecution,  and  when  the  examination  has  been  completed, 
the  magistrate  shall  inquire  of  the  person  charged  whether  he  has  any  de- 
fence to  make  to  such  charge,  and  if  he  states  that  he  has  a  defence,  the 
magistrate  shall  hear  such  defence,  and  shall  then  proceed  to  dispose  of  the 
case  summarily . 

Under  this  Act,  the  magistrate  may,  before  any  formal  examin- 
ation of  witnesses,  ascertain  the  nature  and  extent  of  the  charge, 
and  if  the  party  consents  to  be  tried  summarily,  may  reduce  it  in- 
to writing.  It  would  seem  that  the  magistrate  may  then  (that  is 
when  a  person  is  charged  before  him  prior  to  the  formal  examin- 
ation of  witnesses)  reduce  the  charge  into  writing,  and  try  the 
party  upon  the  charge  thus  reduced  to  writing,  and  if  this  is  the 
meaning  of  the  statute,  it  would  not  signify  whether  the  original 
information  and  warrant  to  apprehend  did  or  did  not  state  a 
charge  in  the  precise  language  of  the  Act.  But  the  magistrate 
must  either,  by  the  original  information,  or  by  the  charge  which 
he  makes  when  the  party  is  before  him,  have  the  charge  in  writ- 
ing, and  must  read  it  to  the  prisoner,  and  ask  him  whether  he  is 
guilty  or  not.  It  appeared  on  an  application  for  a  habeas  corpus, 
that  the  information  laid  before  a  police  magisti-ate,  and  warrant 
to  apprehend,  were  for  an  assault  and  beating,  but  it  was  disputed 
whether  upon  the  examination  and  trial  this  was  all  the  charge 
made,  or  whether  he  was  not  then  charged  with  an  aggravated 
assault  under  Con.  Stat.  Can.,  chap.  105,  s.  1,  s.-s.  4,  and  whether 
when  he  pleaded  guilty,  he  did  so  under  the  former  or  latter  charge. 
The  information  seemed  to  be  laid  under  Con.  Stat.  Can.,  chap.  91, 
ss.  37,  38,  for  an  assault  and  beating,  while  the  conviction 
purported  to  be  under  Con.  Stat.  Can.,  chap.  105,  and  imposed  the 
punishment  prescribed  by  the  latter  statute. 

Numerous  contradictory  affidavits  were  filed,  the  Justice  alleg- 
ing that  the  defendant  was  charged  with  an  aggravated  assault, 
and,  with  full  knowledge  of  the  fact,  consented  to  the  charge  being 
summarily  disposed  of  by  the  Justice  according  to  the  statute, 
while  the  defendant  contradicted  this  and  alleged  that  he  would 
not  have  pleaded  guilty  if  he  had  known  the  charge  was  of  aggra- 
vated assault.  Four  several  warrants  of  commitment  were  in  the 
gaoler's  hands,  upon  one  at  least  of  which  the  prisoner  was  detained 
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in  custody.  They  were  all  for  the  same  offence,  one  having  been 
from  time  to  time  substituted  for  the  other.  It  was  held  that  a 
charge  of  an  assault  and  beating  is  not  a  charge  of  aggravated 
assault,  and  a  complaint  of  the  former  will  not  sustain  a  convic- 
tion of  the  latter  under  the  statute,  though  when  the  party  is 
before  the  magistrate,  the  charge  of  aggravated  assault  may  be 
made  in  writing  and  followed  by  a  conviction  therefor.  Re 
McKinnon,  2  U.  C.  L.  J.,  N.  S.,  327. 

5.  In  the  case  of  larceny,  feloniously  receiving  stolen  property  or  attempt 
to  commit  larceny  from  the  person,  or  simple  larceny,  charged  under  the  first 
or  second  sub-sections  of  the  second  section  of  this  Act,  if  the  Magistrate 
after  hearing  the  whole  case  foi-  the  prosecution  and  for  the  defence,  finds  the 
charge  proved,  then  he  shall  convict  the  person  charged  and  commit  him  to 
the  Common  Gaol  or  other  place  of  coniinement,  there  to  be  imprisoned, 
with  or  without  hard  labour,  for  any  period  not  exceeding  six  months. 

6.  If  in  any  case  the  Magistrate  finds  the  offence  not  proved,  he  shall  dis- 
miss the  charge,  and  make  out  and  deliver  to  the  person  charged  a  certificate 
under  his  hand  stating  the  fact  of  such  dismissal. 

7.  Every  sucn  conviction  and  certificate  respectively  may  be  in  the  forms 
A  and  B,  in  this  Act,  or  to  the  like  eflect. 

8.  If  (when  his  consent  is  necessary)  the  person  charged  does  not  consent 
to  have  the  case  heard  and  determined  by  the  Magistrate,  or  in  any  case  if  it 
appears  to  the  Magistrate  that  the  offence  is  one  which,  owing  to  a  previous 
conviction  of  the  person  charged,  or  from  any  other  circumstance,  ought  to  be 
made  the  subject  of  prosecution  by  indictment  rather  than  to  be  disposed  of 
summarily,  such  Magistrate  shall  deal  with  the  case  in  all  respects  as  if  this 
Act  had  not  been  passed  ;  but  a  previous  conviction  shall  not  prevent  the 
Magistrate  from  trying  the  otfeitder  summarily,  if  he  thinks  fit  so  to  do. 

9.  If  upon  the  hearing  of  the  charge  the  Magistrate  is  of  opinion  that  there 
are  circumstances  in  the  case  which  render  it  inexpedient  to  inflict  any  pun- 
ishment, he  may  dismiss  the  person  charged  without  proceeding  to  a  con- 
viction . 

10.  Where  any  person  is  charged  before  a  competent  Magistrate  with  simple 
larceny,  or  with  having  obtained  property  by  false  pretences,  or  with  having 
embezzled  or  having  feloniously  received  stolen  property,  or  with  committing 
larceny  from  the  person,  or  with  larceny  as  a  clerk  or  servant,  and  the  vaxue 
of  the  projjerty  stolen,  obtained,  embezzled,  or  received  exceeds  ten  dollars, 
and  the  evidence  in  support  of  the  prosecution  is  in  the  opinion  of  the  Magis- 
trate sufficient  to  put  the  person  on  his  trial  for  the  offence  charged,  such 
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Magistrate,  if  the  case  appear  to  him  to  be  one  which  may  properly  be  dis- 
posed of  in  a  summary  way,  and  may  be  adequately  punished  by  virtue  of  the 
powers  of  this  Act,  shall  reduce  the  charge  into  writing  and  shall  read  it  to 
the  said  person,  and  (unless  such  person  is  one  who  can  be  tried  summarily 
without  his  consent)  shall  then  put  to  him  the  question  mentioned  in  section 
three,  and  shall  explain  to  him  that  he  is  not  obliged  to  plead  or  answer 
before  such  Magistrate  at  all ;  and  that  if  he  do  not  plead  or  answer  before 
him,  he  will  be  committed  for  trial  in  the  usual  course. 

11.  If  the  person  so  charged  consents  to  be  tried  by  the  Magistrate,  the 
Magistrate  shall  then  ask  him  whether  he  is  guilty  or  not  of  the  charge,  and 
if  such  person  says  that  he  is  guilty,  the  Magistrate  shall  thereupon  cause  a 
plea  of  guilty  to  be  entered  upon  the  proceedings,  and  shall  convict  him  of 
the  offence,  and  commit  him  to  the  Common  Gaol  or  other  place  of  confine- 
ment, there  to  be  imprisoned,  with  or  without  hard  labour,  for  any  term  not 
exceeding  twelve  months,  and  every  such  conviction  may  be  in  the  form  C,  or 
to  the  like  effect. 

12.  In  every  case  of  summary  proceedings  under  this  Act,  the  person  ac- 
cused shall  be  allowed  to  make  his  full  answer  and  defence,  and  to  have  aU 
witnesses  examined  and  cross-examined,  by  counsel  or  attorney. 

13.  The  Magistrate  before  whom  any  person  is  charged  under  this  Act,  may 
by  summons  require  the  attendance  of  any  person  as  a  witness  upon  the  hear- 
ing of  the  case  at  a  time  and  place  to  be  named  in  such  summons,  and  such 
Magistrate  may  bind  by  recognizance  all  persons  whom  he  may  consider  ne- 
cessary to  be  examined  touching  the  matter  of  such  charge,  to  attend  at  the 
time  and  place  to  be  appointed  by  him,  and  then  and  there  to  give  evidence 
upon  the  hearing  of  such  charge  ;  and  in  case  any  person  so  summoned  or 
reqmred  or  bound  as  aforesaid,  neglects  or  refuses  to  attend  in  pursuance  of 
such  summons  or  recognizance,  then  upon  proof  being  first  made  of  such 
person's  ha\ang  been  duly  summoned  as  hereinafter  mentioned,  or  bound  by 
recognizance  as  aforesaid,  the  Magistrate  before  whom  such  person  ought 
to  have  attended  may  issue  a  warrant  to  compel  his  appearance  as  a  wit- 
ness. 

14.  EA'ery  summons  issued  under  this  Act  may  be  served  by  delivering  a 
copy  of  the  summons  to  the  party  summoned,  or  by  delivering  a  copy  of  the 
summons  to  some  inmate  of  such  party's  usual  place  of  abode  ;  and  every 
person  so  required  by  any  writing  under  the  hand  of  any  competent  IVIagis- 
trate  to  attend  and  give  evidence  as  aforesaid,  shall  be  deemed  to  have  been 
duly  summoned. 

15.  The  jurisdiction  of  the  Magistrate  in  the  case  of  any  person  charged 
within  the  Police  limits  of  any  City  in  Canada,  with  therein  keeping  or  be- 
ing an  inmate  or  an  habitual  frequenter  of  any  disorderly  house,  house  of  ill- 
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fame  or  bawdy  hoiise,  shall  be  absolute,  and  shall  not  depend  on  the  consent 
of  the  party  charged  to  be  tried  by  such  Magistrate,  nor  shall  such  party  be 
asked  whether  he  consents  to  be  so  tried  ;  nor  shall  this  Act  affect  the  abso- 
lute summary  jurisdiction  given  to  any  Justice  or  Justices  of  the  Peace  in 
any  case,  by  any  other  Act. 

16.  The  jurisdiction  of  the  Magistrate  shall  also  be  absolute  in  the  case  of 
any  person,  being  a  sea-faring  person  and  only  transiently  in  Canada,  and 
having  no  permanent  domicile  therein,  charged,  either  within  the  City  of 
Quebec  as  limited  for  the  purpose  of  the  Police  Ordinance,  or  within  the 
City  of  Montreal  as  so  limited,  or  in  any  other  Seaport,  City  or  Town  in 
Canada,  where  there  is  a  competent  Magistrate,  with  the  commission  therein 
of  any  of  the  offences  mentioned  in  the  second  section  of  this  Act,  and  also 
in  the  case  of  any  other  person  charged  with  any  such  offence  on  the  com- 
plaint of  any  such  sea-faring  person  whose  testimony  is  essential  to  the  proof 
of  the  offence,  and  such  jurisdiction  shall  not  depend  on  the  consent  of  any 
such  party  to  be  tried  by  the  Magistrate,  nor  shall  such  party  be  asked 
whether  he  consents  to  be  so  tried. 

17.  [n  any  case  summarily  tried  under  the  third,  fourth,  fifth,  or  sixth 
sub-section  of  the  second  section  of  this  Act,  if  the  Magistrate  finds  the 
charge  proved,  he  may  convict  the  person  charged  and  commit  him  to  the 
Common  Gaol  or  other  place  of  confinement,  there  to  be  imprisoned  with  or 
without  hard  labour  for  any  period  not  exceeding  six  months,  or  may  con- 
demn him  to  pay  a  fine  not  exceeding,  with  the  costs  in  the  case,  one  hundred 
dollars,  or  to  both  fine  and  imprisonment,  not  exceeding  the  said  period  and 
sum  ;  and  such  fine  may  be  levied  by  Warrant  of  Distress  under  the  hand 
and  seal  of  the  Magistrate,  or  the  party  convicted  may  be  condemned  (in  ad- 
dition to  any  other  imprisonment  on  the  same  conviction)  to  be  committed  to 
the  Common  Gaol  or  other  place  of  confinement,  for  a  further  period  not  ex- 
ceeding six  months,  unless  such  fine  be  sooner  paid. 

In  Prince  Edward  Island,  fines  collected  under  this  Act  are  to 
be  paid  over  to  the  Provincial  Secretary  and  Treasurer,  40  Vic, 
chap.  4,  s.  8. 

18.  Whenever  the  nature  of  the  case  requires  it,  the  forms  given  at  the 
end  of  this  Act  shall  be  altered  by  omitting  the  words  stating  the  consent  of 
the  party  to  be  tried  before  the  Magistrate,  and  by  adding  the  requisite  words 
stating  the  fine  imposed  (if  any)  and  the  imprisonment  (if  any)  to  which  the 
party  convicted  is  to  be  subjected  if  the  fine  be  not  sooner  paid. 

19.  Where  any^  person  is  charged  before  any  Justice  or  Justices  of  the 
Peace,  with  any  offence  mentioned  in  this  Act,  and  in  the  opinion  of  such 
Justice  or  Justices,  the  case  is  proper  to  be  disposed  of  by  a  competent  Ma- 


204  magistrates'  manual. 

gistrate,  as  herein  provided,  the  Justice  or  Justices  before  whom  such  person 
is  so  charged  may,  if  he  or  they  see  fit,  remand  such  person  for  further  ex- 
amination before  the  nearest  competent  Magistrate,  in  like  manner  in  all  re- 
spects as  a  Justice  or  Justices  are  authorized  to  remand  a  party  accused  for 
trial  at  any  Court,  under  any  general  Act  respecting  the  duties  of  Justices  of 
the  Peace  out  of  Sessions,  in  like  cases. 

20.  No  Justice  or  Justices  of  the  Peace  in  any  Province  shall  so  remand 
any  person  for  further  examination  or  trial  before  any  such  Magistrate  in  any 
other  Province. 

21.  Any  person  so  remanded  for  further  examination  before  a  competent 
Magistrate  in  any  City  may  be  examined  and  dealt  with  by  any  other  com- 
petent Magistrate  in  the  same  City. 

22.  If  any  person  suffered  to  go  at  large  upon  entering  into  such  Recoj;ni- 
zance  as  the  Justice  or  Justices  are  authorized  under  any  such  Act  as  last 
mentioned  to  take,  on  the  remand  of  a  party  accused,  conditioned  for  his 
appearance  before  a  competent  Magistrate  under  the  preceding  sections  of 
this  Act,  does  not  aftenvards  aj^pear  pursuant  to  such  Recognizance,  then 
the  Magistrate  before  whom  he  ought  to  have  appeared  shall  certify  (under 
his  hand  on  the  back  of  the  Recognizance,)  to  the  Clerk  of  the  Pea-ce  of  the 
District,  County  or  place  (as  the  case  may  be)  the  fact  of  such  non-appear- 
ance, and  such  Recognizance  shall  be  proceeded  upon  in  like  manner  as  other 
Recognizances,  and  such  certificate  shall  be  deemed  suflicient  pfima  facie 
evidence  of  such  non-appearance. 

23.  The  Magistrate  adjudicating  under  this  Act  shall  transmit  the  convic- 
tion, or  a  duplicate  of  a  certificate  of  dismissal  with  the  written  charge,  the 
depositions  of  witnesses  for  the  prosecution  and  for  the  defence,  and  the 
statement  of  the  accused,  to  the  next  Court  of  General  or  Quarter  Sessions 
of  the  Peace,  or  to  the  Court  discharging  the  functions  of  a  Court  of  Gene- 
ral or  Quarter  Sessions  of  the  Peace,  for  the  District,  County  or  Place,  there 
to  be  kept  by  the  proper  Oflicer  among  the  records  of  the  Court. 

24.  A  copy  of  such  conviction,  or  of  such  certificate  of  dismissal,  certified 
by  the  proper  Ofticer  of  the  Court,  or  proved  to  be  a  true  copy,  shall  be 
suflicient  evidence  to  prove  a  conviction  or  dismissal  for  the  ofience  mentioned 
therein,  in  any  legal  proceedings  whatever. 

25.  The  Magistrate,  by  whom  any  person  has  been  convicted  under  this 
Act  may  order  restitution  of  the  property  stolen,  or  taken  or  obtained  by 
false  pretences,  in  those  cases  in  which  the  Court  before  whom  the  person 
•convicted  would  have  been  tried  but  for  this  Act,  might  by  law  order  re- 
atitution. 


SUMMARY    ADMINISTRATION    OF   CRIMINAL   JUSTICE.  205 

As  to  restitution  of  stolen  property,  see  32  &  33  Vic,  cliap.  21, 
s.  113. 

26.  Every  Court  held  by  a  competent  Magistrate  for  the  purposes  of  this 
Act,  shall  be  an  open  public  Court,  and  a  written  or  printed  notice  of  the  day 
and  hour  for  holding  such  Court,  shall  be  posted  or  affixed  by  the  Clerk  of 
the  Court  upon  the  outside  of  some  conspicuous  part  of  the  building  or  place 
where  the  same  is  held. 

27.  The  provisions  of  the  Act  respecting  the  dnties  of  Justices  of  the  Peace 
out  of  Sessions,  in  relation  to  summary  convictions  and  orders,  and  the  pro- 
visions of  the  Act  respecting  the  d'nties  of  Justices  of  the  Peace  out  of  Sessions  in 
relation  to  persons  charged  with  indictable  offences  shall  not  be  construed  as 
applying  to  any  proceedings  under  this  Act  except  as  mentioned  in  section 
nineteen. 

28.  Every  conviction  by  a  competent  Magistrate  under  this  Act  shall  have 
the  same  effect  as  a  conviction  upon  indictment  for  the  same  offence  woidd 
have  had,  save  that  no  conviction  under  this  Act  shall  be  attended  with  for- 
feiture beyond  the  penalty  (if  any)  imposed  in  the  case. 

29.  Kvery  person  who  obtains  a  certificate  of  dismissal  or  is  convicted 
under  this  Act,  shall  be  released  from  all  further  or  other  criminal  proceed- 
ings for  the  same  cause. 

See  32  &  33  Vic,  chap.  20,  s.  45,  and  notes  thereon,  "post,  title 
"  Assault." 

30.  No  conviction,  sentence  or  proceeding  under  this  Act  shall  be  quashed 
for  want  of  form  ;  and  no  warrant  of  commitment  upon  a  conviction  shall  be 
held  void  by  reason  of  any  defect  therein,  if  it  be  therein  alleged  that  the 
ofiFender  has  been  convicted,  and  there  be  a  good  and  valid  conviction  to 
sustain  the  same. 

31.  Nothing  in  this  Act  shall  affect  the  provisions  of  the  Aci  respecting  the 
Trial  awl  Punishm.ent  of  Juvenile  Offetiders  ;  and  this  Act  shall  not  extend  to 
persons  punishable  under  that  Act,  so  far  as  regards  oflFences  for  which  such 
persons  may  be  punished  thereunder. 

.32.  Every  fine  imposed  under  the  authority  of  this  Act  shall  be  paid  to  the 
Ma'^istrate,  who  has  imposed  the  same,  or  to  the  Clerk  of  the  Court  or  Clerk 
of  the  Peace,  as  the  case  may  be,  and  shall  be  by  him  paid  over  to  tin-  County 
Treasurer  for  County  purposes  if  it  has  been  imposed  in  the  Province  of 
Ontario, — and  if  it  has  been  imposed  in  any  new  district  in  the  Province  of 
Quebec,  constituted  bv  any  Act  of  the  Legislature  of  the  Late  Province  of 
Canada  passed  in  or  after  the  year  one   thousand  fight   hundred  and  fifty- 
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seven,  then  to  the  Sheriff  of  such  District  as  Treasurer  of  the  Building  and 
Jury  Fund  for  such  District  to  form  part  of  the  said  Fund, — and  if  it  has 
been  imposed  in  any  other  District  in  the  said  Province,  then  to  the  Pro- 
thonotary  of  such  District,  to  be  by  him  applied  under  the  direction  of  the 
Lieutenant-Governor  in  Council,  towards  the  keeping  in  repair  of  the  Court 
House  in  such  District,  or  to  be  by  him  added  to  the  moneys  and  fees  col- 
lected by  him  for  the  erection  of  a  Court  House  and  Gaol  in  such  District,  so 
long  as  such  fees  shall  be  collected  to  defray  the  cost  of  such  erection  ;  and 
in  the  Province  of  Nova  Scotia  to  the  County  Treasurer  for  County  purposes, 
and  in  the  Province  of  New  Brunswick  to  the  County  Treasurer  for  County 
purposes. 

33.  In  the  interpretation  of  this  Act  the  word  "  property  "  shall  be  con- 
strued to  include  everything  included  under  the  same  word  or  the  expression 
"valuable  security,"  as  used  in  the  ^'Icf  respecthig  Larceny  and  other  similar 
offences ;  and  in  the  case  of  any  "valuable  security,"  the  value  thereof  shall  be 
reckoned  in  the  manner  prescribed  in  the  said  Act. 

34.  The  Act  cited  in  the  first  section  of  this  Act  chapter  one  hundred  and 
five  of  the  Consolidated  Statutes  of  Canada  is  hereby  repealed,  except  as  to 
cases  pending  under  it  at  the  time  of  the  coming  into  force  of  this  Act  and  as 
to  all  sentences  pronounced  and  punishments  awarded  under  it,  as  regards 
all  which  this  Act  shall  be  construed  as  a  re-enactment  of  the  said  Aet,  with 
amendments,  and  not  as  a  new  law. 

35.  This  Act  shall  commence  and  take  effect  on  the  first-day  of  Januaiy,  in 
the  year  of  our  Lord  one  thousand  eight  hundred  and  seventy. 


FORM    A.     See  s.  7. 

CONVICTION. 

Province  of  ,  City  or  ) 

as  tlie  case  may  he  of,  to  wit :  ) 

Be  it  remembered  that  on  the  day  of  '  ,  in  the  year 

of  our  Lord  ,  at  ,  A.  B. ,  being  charged  before  me  the 

undersigned  ,  of  the  said  (City),  (and  consenting  to  my  deciding  upon 

the  charge  summarily),  is  convicted  before  me,  for  that  he  the  said  A.B.  &c. 
(stating  the  offence,  and  the  time  and  place  when  an/J  where  committed),  and  I 
adjudge  the  said  A.  B.,  for  his  said  offence,  to  be  imprisoned  in  the 
(and  there  kept  to  hard  labour),  for  the  space  of 

Given  under  my  hand  and  seal,  the  day  and  year  first  above  mentioned,  at 
aforesaid . 

J.  S.         [l.  s. 
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FORM    B.     See  s.  7. 

CBKTIFICATE   OF    DISMISSAL. 

Province  of  City  or  ,  ) 

(IS  the  case  may  be  of,  to  wit  :  ) 

I>  the  undersigned,  ,  of  the  City  or-  as  the  case  may  be,  of 

,  certify  that  on  the  day  of  ,  in  the  year 

of  our  Lord  ,  at  aforesaid,  A.B.,  being  charged  be- 

fore me  (and  consenting  to  my  deciding  upon  the  charge  summarily),  for  that 
he  the  said  A.B. ,  &c.  {stating  the  offence  charged,  and  the  time  and  place  when 
and  where  alleged  to  have  been  committed),  I  did,  after  having  summarily 
adjudicated  thereon,  dismiss  the  said  charge. 

Given  under  my  hand  and  seal,  this  ,  day  of  ,  at 

aforesaid. 

J.  S.      [L.S.] 


FORM    C.     *'ee  s.  11. 

CONVICTION    UPON   A   PLEA   OF   GUILTY. 

Province  of  City  or  ) 

as  the  case  may  be  of,  to  wit  :  f 

Be  it  remembered  that  on  the  day  of  ,  in  the  year 

of  our  Lord  ,  at  ,  A.  B. ,  being  charged  before  me 

the  undersigned  ,  of  the  said  City  (and  consenting  to  my  deciding 

upon  the  charge  summarily),  for  that  he  the  said  A.  B.,&c.  (stating  the  off&nce, 
and  the  time  and  place  tvhen  and  lohere  committed),  and  pleading  guilty  to  such 
charge,  he  is  thereupon    convicted   before   me  of   the  said  offence  ;    and  I 
adjudge  him  the  said  A.  B.  for  his  said  offence,  to  be  imprisoned  in  the 
(and  there  kept  to  hard  labour)  for  the  space  of 

Given  under  my  hand  and  seal,  the  day  and  year  first  above-mentioned,  at 
aforesaid. 

J.    S.       [L.S.] 
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32  &  33  VIC,  CHAP.  XXXIII. 

An    Act    respecting    the    trial    and    punishment    of     Juvenile 

Offenders. 

\_Assented  to,  22nd  Junr,  1869.] 

Her  Majesty,  by  and  with  the  advice  and  consent  of  the  Senate  and 
House  of  Commons  of  Canada,  enacts  as  follows  : 

1.  In  this  Act  the  expression  "any  two  or  more  Justices,"  shall,  as  re- 
spects the  Province  of  Quebec,  include  any  two  or  more  Justices  of  the 
Peace,  the  Sheriff  of  any  District  except  Montreal  and  Quebec,  the  Deputy 
Sheriff  of  Gaspe,  and  any  Recorder,  Judge  of  the  Sessions  of  the  Peace* 
Police  Magistrate,  District  Magistrate  or  Stipendiary  Magistrate  acting 
within  the  limits  of  their  respective  jurisdictions  ; — and  as  respects  the  Pro- 
vince of  Ontaric,  any  Judge  of  the  County  Court,  being  a  Justice  of  the 
Peace,  Police  Magistrate  or  Stipendiary  Magistrate,  or  any  two  Justices  of 
the  Peace  acting  \vithin  their  respective  jurisdictions  ; — and  as  respects  the 
Province  of  Nova  Scotia  or  the  Province  of  New  Brunswick,  the  said  ex- 
pression shall  mean  and  include  any  functionary  or  tribunal  invested  or  to 
be  invested  by  the  proper  legislative  authority  with  power  to  do  acts  usually 
reqiiired  to  be  done  by  two  or  more  Justices  of  the  Peace  ; — and  the  ex- 
pression "  the  Justices  "  shall  have  the  same  meaning  as  the  expression  "  two 
or  more  Justices  of  the  Peace  "  as  above  defined  ; — and  the  expression  "  the 
Common  Gaol  or  other  place  of  confinement "  shall  include  any  Reformatory 
Prison  provided  for  the  reception  of  j\ivenile  offenders  in  the  Province  in 
wliich  the  conviction  referred  to  takes  place,  and  to  which  by  the  law  of 
that  Province  the  offender  can  be  sent. 

This  Act  was  extended  to  Manitoba  by  the  37  Vic,  chap.  39, 
to  the  District  of  Keewatin  by  the  39  Vic,  chap.  21,  and  to 
British  Columbia  by  the  37  Vic,  chap.  42.  The  expression  "  any 
two  or  more  Justices  "  and  the  expression  "  the  Justices  "  shall, 
with  respect  to  the  Province  of  Manitoba,  have  the  same  mean- 
ing and  include  the  like  functionaries  and  tribunals  as  with  re- 
spect to  the  said  Provinces  of  Quebec  and  Ontario,  and  the  ex- 
pression "  the  Common  Gaol  or  other  place  of  confinement "  in 
either  of  the  said  Acts  shall  have  the  same  meaning  with  respect 
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to  the  said  Province  of  Manitoba,  as  with  respect  to  the  other 
Provinces  mentioned  in  the  said  Act.  37  Vic,  chap.  89,  s.  3.  In 
applying  the  Act  to  the  District  of  Kecwatin  and  to  British 
Columbia,  the  expression  "  any  two  or  more  Justices  "  shall  be 
construed  as  including  any  magistrate  having  the  powers  of  two 
Justices  of  the  Peace.  The  Act  shall  not  apply  to  any  offence 
punishable  by  imprisonment  for  two  years  and  upwards,  and  it 
shall  not  be  necessary  that  the  recognizance  be  transmitted  to 
any  Clerk  of  the  Peace.  37  Vic,  chap.  42,  schedule  A. ;  39  Vic, 
chap.  21.  The  Act  was  also  extended  to  Prince  Edward  Island  by 
the  40  Vic,  chap.  4,  but  in  this  Province  the  expression  "  any  two 
or  more  Justices  "  shall  be  construed  as  including  any  magistrate 
having  the  powers  of  two  Justices  of  the  Peace,  and  the  Act  shall 
not  apply  to  any  offence  punishable  by  imprisonment  for  two 
years  and  upwards,  and  it  shall  not  be  necessary  that  the  recog- 
nizance be  transmitted  to  any  Clerk  of  the  Peace.  The  fines 
collected  under  the  Act  are,  in  Prince  Edward  Island,  to  be  paid 
over  to  the  Provincial  Secretary  and  Treasurer.     40  Vic,  chap. 


2.  Every  person  charged  with  having  committed  or  having  attempted  to 
commit,  or  with  having  been  an  aider,  abettor,  counsellor  or  procurer  in  the 
commission  of  any  oflFence  which  is  simple  larceny,  or  punishable  as  simple 
larceny,  and  whose  age  at  the  period  of  the  commission  or  attempted  com- 
mission of  such  offence  does  not,  in  the  opinion  of  the  Justice  before  whom 
he  is  brought  or  appears  as  mentioned  in  section  seven,  exceed  the  age  of 
sixteen  years,  shall  upon  conviction  thereof,  in  open  Court,  upon  his  own 
confession  or  upon  proof,  before  any  two  or  more  Justices,  be  committed  to 
the  Common  Gaol  or  other  place  of  confinement  within  the  jurisdiction  of 
such  Justices,  there  to  be  imprisoned  with  or  without  hard  labour,  for  any 
term  not  exceeding  three  months,  or,  in  the  discretion  of  such  Justices,  shall 
forfeit  and  pay  such  sum,  not  exceeding  twenty  dollars,  as  the  said  Justices 
may  adjudge. 

3.  The  Justices  before  whom  any  person  is  charged  and  proceeded  against 
under  this  Act,  before  such  person  is  asked  whether  he  has  any  cause  to  show 
why  he  should  not  be  convicted,  shall  say  to  the  person  so  charged,  these 
words,  or  words  to  the  like  effect  : — 

"  We  shall  have  to  hear  what  you  wish  to  say  in  answer  to  the  charge 
"  against  you  ;  but  if  you  wish  to  be  tried  by  a  Jury,  you  must  object  now 
"  to  our  deciding  upon  it  at  once  :  " 
14 
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And  if  such  person,  or  a  parent  or  guardian  of  such  person,  then  objects. 
such  person  shall  be  dealt  with  as  if  this  Act  had  not  been  passed  ;  but  no- 
thing in  this  Act  shall  prevent  the  summary  conviction  of  any  such  person 
before  one  or  more  Justices  of  the  Peace,  for  any  offence  for  which  he  is 
liable  to  be  so  convicted  under  any  other  Act. 

4.  If  the  Justices,  upon  the  hearing  of  any  such  case,  deem  the  offence  not 
proved,  or  that  it  is  not  expedient  to  inflict  any  punishment,  they  shall  dis- 
miss the  party  charged,  in  the  latter  case  on  his  finding  sureties  for  his  future 
good  beha%dour,  and  in  the  former  case  mthout  sureties,  and  then  make  out 
and  deliver  to  the  parly  charged,  a  certificate  under  the  hands  of  such  Jus- 
tices stating  the  fact  of  such  dismissal. 

Such  certificate  shall  be  in  the  form  or  to  the  effect  set  forth  in  the  form 
following  : — 

,  }    We  ,  of  Her  Majesty's  Justices  of  the  Peace 

To  wit:  i  for  the  of  ,(or,  if  a  Recwder,  dc,  J,  a. 

,  of  the  of  ,  as  the  case  may  be ) 

do  hereby  cei-tify,  that  on  the  day  of  ,  in  the  yea  r 

of  our  Lord,  ,  at  ,  in  the  said  of  , 

M.  N. ,  was  brought  before  us  the  said  Justices  (or  me  the  said  ) 

charged  with  the  following  offence,  that  is  to  say  (here  state  hriefly  the  parti- 
culars of  the  charge,)  and  that  we  the  said  Justices  (or  I  the  said  ) 
thereupon  dismissed  the  said  charge. 

Given  under  our  hands  (or  my  hand)  this  day  of 

5.  If  the  Justices  are  of  opinion,  before  the  person  charged  has  made  his 
defence,  that  the  charge  is  from  any  circumstance  a  fit  subject  for  prosecu- 
tion by  indictment,  or  if  the  person  charged,  upon  being  called  upon  to  an- 
swer the  charge,  objects  to  the  case  being  summarily  disposed  of  under  the 
provisions  of  this  Act,  such  Justices  shall,  instead  of  summarily  adjudicating 
thereupon,  deal  with  the  case  in  all  respects  as  if  this  Act  had  not  been  pass  ;d  ; 
but  this  shall  not  prevent  his  being  afterwards  tried  summarily  by  his  own 
consent  by  a  Judge  of  a  County  Court  in  the  Province  of  Ontario,  under  any 
Act  then  in  force  for  that  purpose. 

6.  Every  ijerson  obtaining  such  certificate  of  dismissal  as  aforesaid,  and 
every  person  convicted  under  the  authority  of  this  Act,  shall  be  released  from 
all  further  or  other  criminal  proceedings  for  the  same  cause. 

7.  In  case  any  person  whose  age  is  alleged  not  to  exceed  sixteen  years  be 
charged  with  any  offence  mentioned  in  section  two,  on  the  oath  of  a  credible 
witness  before  any  Justice  of  the  Peace,  such  Justice  may  issue  his  summons 
or  warrant,  to  summon  or  to  apprehend  the  person  so  charged,  to  appear  be- 
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fore  any  two  Justices  of  the  Peace,  at  a  time  and  place  to  be  named  in  such 
sunnnons  or  warrant. 

8.  Any  Justice  or  Justices  of  the  Peace,  if  he  or  they  think  fit,  may  remand 
for  further  examination  or  for  trial,  or  suffer  to  go  at  large  upon  his  find- 
ing siifficient  sureties,  any  such  person  charged  before  him  or  them  with  any 
such  offence  as  aforesaid. 

9.  Every  such  surety  shall  be  bound  by  recognizance  to  be  conditioned  for 
the  appearance  of  such  person  before  the  same  or  some  other  Justice  or  Jus- 
tices of  the  Peace  for  further  examination,  or  for  trial  before  two  or  more 
Justices  of  the  Peace  as  aforesaid,  or  for  trial  by  indictment  at  the  proper 
Court  of  Criminal  Jurisdiction,  as  the  case  may  be. 

10.  Every  such  recognizance  may  be  enlarged  from  time  to  time  by  any 
such  Justice  or  Jvistices  or  Coiirt  to  such  further  time  as  he  or  they  appoint ; 
and  every  such  recognizance  not  so  enlarged  shall  be  discharged  without  fee 
or  reward  when  the  party  has  appeared  according  to  the  condition  thereof. 

11.  Any  Justice  of  the  Peace  may,  by  summons,  require  the  attendance  of 
any  person  as  a  witness  upon  the  hearing  of  any  case  before  two  Justices 
under  the  authority  of  this  Act,  at  a  time  and  place  to  be  named  in  such 
summons. 

12.  Any  such  Justice  may  require  and  bind  bj^  recognizanca  all  per- 
sons whom  he  considers  necessary  to  be  examined  touching  the  matter  of  such 
charge,  to  attend  at  the  time  and  place  appointed  by  him,  and  then  and  there 
to  give  evidence  upon  the  hearing  of  such  charge. 

13.  Tn  case  any  person  so  summoned  or  required  or  bound  as  aforesaid, 
neglects  or  refuses  to  attend  in  pursuance  of  such  summons  or  recognizance, 
then  upon  proof  being  first  given  of  such  person  having  been  duly  stimmoned 
as  hereinafter  mentioned,  or  bound  by  recognizance  as  aforesaid,  either  of 
the  Justices  before  whom  any  sucli  person  ought  to  have  attended,  may  issue 
a  warrant  to  compel  his  appearance  as  a  witness. 

14.  Every  summons  issued  under  the  authority  of  this  Act,  may  be  served 
by  delivering  a  copy  thereof  to  the  party,  or  to  some  inmate  at  such  party's 
usual  place  of  abode,  and  every  person  so  required  by  any  writing  under  the 
hand  or  hands  of  any  Justice  or  Justices  to  attend  and  give  evidence  as  afore- 
said, shall  be  deemsd  to  have  been  duly  summoned. 

15.  The  Justices  before  whom  any  person  is  summarily  convicted  of  any 
such  offence  as  heieinbefore  mentioned,  may  cause  the  conviction  to  be  drawn 
up  in  the  following  form,  or  in  any  other  form  of  words  to  the  same  effect, 
(varying  the  wording  to  suit  the  case,)  that  is  to  say  : 
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> 

,      }      Be  it  remembered,  that  on  the  day  of 

To  wit  :  )  ^  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and  ,  at  ,  in  the  District  of 

,  (County  or  United  Counties,  &c.,  or  as  the  case  maybe)  A. 
O.  is  convicted  before  us  J.  P.  and  J.  R. ,  two  of  Her  Majesty's  Justices  of 
the  Peace  for  the  said  District   (or  City,  &c.,)  or  me,  S.  J.,  Recorder,  &c., 

,  of  the  of  ,  or  as  the  iMse 

may  be)  for  that  he  the  said  A.  O.  did  (specify  the  offence  and  the  time  and 
place  when  and  where  the  same  was  committed,  as  the  case  m,ay  be,  but  tvithout 
setting  forth  the  evidence),  and  we  the  said  J.  P.  and  J.  R.  (or  I  the  said  S.  J.) 
adjudge  the  said  A.  O.  for  his  said  oflfence  to  be  imprisoned  in  the 

(or  to  be  imprisoned  in  the  and  there  kept  at 

hard  labour,  for  the  space  of  ,  (or  we  (or  I)  adjudge  the  said 

A.  O.  for  his  said  oflfence  to  forfeit  and  pay  ,  {he^-e  state  the 

pencdtii  actually  imposed,)  &n<\.  iu  default  of  immediate  payment  of  the  said 
sum,  to  be  imprisoned  in  the  (or  to  be  imprisoned  in  the 

,  and  kept  to  hard  labour)  for  the  space  of  , 

unless  the  said  sum  shall  be  sooner  paid. 

Given  iinder  our  hands  and  seals  (or  my  hand  and  seal)  the  day  and  year 
first  above  mentioned. 

And  the  con^-iction  shall  be  good  and  effectual  to  all  intents  and  purposes. 

16.  No  such  conviction  shall  be  quashed  for  want  of  form,  or  be  removed 
by  certiorari  or  otherwise,  into  any  of  Her  Majesty's  Superior  Courts  of  Re- 
cord ;  and  no  warrant  of  commitment  shall  be  held  void  by  reason  of  any  de- 
fect therein,  provided  it  be  therein  alleged  that  the  party  has  been  convicted, 
and  there  is  a  good  and  valid  conviction  to  sustain  the  same. 

See  32  &  33  Vic,  chap.  31,  s.  71,  and  notes  thereon,  ante, 
p.  14G. 

17.  The  Justices  before  whom  any  person  is  convicted  under  the  provi- 
sions of  this  Act,  shall  forthwith  transmit  the  conviction  and  recognizances 
to  the  Clerk  of  the  Peace  for  the  district,  city,  county  or  union  of  counties 
wherein  the  oflTence  was  committed,  there  to  be  kept  by  the  proper  officer 
among  the  records  of  the  C  )urt  of  General  or  Quarter  Sessions  of  the  Peace, 
or  of  any  other  Court  discharging  the  functions  of  a  Court  of  General  or 
Quarter  Sessions  of  the  Peace. 

18.  Each  such  Clerk  of  the  Peace  shall  transmit  to  the  Secretary  of  State 
of  Canada,  a  quarterly  return  of  the  names,  offences  and  punishments  men- 
tioned in  the  convictions,  with  such  other  particulars  as  may  from  time  to 
time  be  required. 
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li>.  No  conviction  under  the  authority  of  this  Act  shall  be  attended  with 
any  forfeiture,  except  such  penalty  as  may  be  imposed  by  the  sentence,  but 
whenever  any  person  is  adjudged  guilty  under  the  provisions  of  this  Act,  the 
presiding  Justice  may  order  restitution  of  the  property  in  respect  of  which 
the  offence  was  committed,  to  the  owner  thereof  or  his  represenlatives. 

20.  If  such  property  be  not  then  forthcoming,  the  Justices,  whether  they 
award  i)unishment  or  dismiss  the  complaint,  may  inquire  into  and  ascertain 
the  value  thereof  in  money,  and  if  they  think  proper,  order  payment  of  such 
sum  of  money  to  the  true  owner,  by  the  person  convicted,  either  at  one  time 
or  by  instalments,  at  such  periods  as  the  Court  deems  reasonable. 

21.  The  party  so  ordered  to  pay  may  be  sued  for  the  same  as  a  debt  in  any 
Court  in  which  debts  of  the  like  amount  may  be  by  law  recovered,  with  costs 
of  suit,  according  to  the  practice  of  such  Court. 

22.  Whenever  the  Justices  ad j  udge  any  offender  to  forfeit  and  pay  a  pe- 
cuniary penalty  under  the  avithority  of  this  Act,  and  such  penalty  is  not 
forthwith  paid,  they  may  if  they  deem  it  expedient,  appoint  some  future  day 
for  the  payment  thereof,  and  order  the  offender  to  be  detained  in  safe  cus- 
tody until  the  day  so  to  be  appointed,  unless  such  offender  gives  security  to 
the  satisfaction  of  the  Justices  for  his  appearance  on  such  day,  and  the  Jus- 
tices may  take  such  security  by  way  of  recognizance  or  otherwise  at  their 
discretion. 

23.  If  at  any  time  so  appointed  such  penalty  has  not  been  paid,  the  same 
or  any  other  Justices  of  the  Peace  may,  by  Warrant  under  their  hands  and 
seals,  commit  the  offender  to  the  Common  Gaol  or  other  place  of  confinement 
within  their  jurisdiction,  there  to  remain  for  any  time  not  exceeding  three 
months,  reckoned  from  the  day  of  such  adjudication  ;  such  imprisonment  to 
cease  on  payment  of  the  said  penalty. 

24.  The  Justices  before  whom  any  person  is  prosecuted  or  tried  for  any 
offence  cognizable  under  this  Act,  may,  in  their  discretion,  at  the  request  of 
the  prosecutor  or  of  any  other  person  who  appears  on  recognizance  or  sum- 
mons to  prosecute  or  give  evidence  against  such  person,  order  payment  to  the 
prosecutor  and  witnesses  for  the  prosecution,  of  such  sums  of  money  as  to 
them  seem  reasonable  and  sufhcient,  to  reimbui'Se  such  prosecutor  and  wit- 
nesses for  the  expenses  they  have  severally  incurred  in  attending  before 
them,  and  in  otherwise  carrying  on  such  prosecution,  and  also  to  compensate 
them  for  their  trouble  and  loss  of  time  therein,  and  may  order  payment  to 
the  Constables  and  other  Peace  Officers  for  the  apprehension  and  detention 
of  any  person  so  charged. 

25.  And  although  no  conviction  takes  place,  the  said  Justices  may  order 
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all  or  any  of  the  payments  aforesaid,  when  they  are  of  opinion  that  the  par- 
ties or  any  of  them  have  acted  bona  fide. 

26.  Every  fine  imposed  under  the  authority  of  tliis  Act  shall  be  paid  ti  i 
the  Justices  who  impose  the  same  or  to  the  Clei'k  of  the  Recorder's  Court,  or 
the  Clerk  of  the  County  Court,  or  the  Clerk  of  the  Peace,  or  other  proper 
officer,  as  the  case  may  be,  aud  shall  be  by  him  or  them  paid  over  to  the 
County  Treasurer  for  County  purposes,  if  the  same  was  imposed  in  the  Pro- 
vince of  Ontario  ;  and  if  it  was  imposed  in  any  new  district  in  the  Province 
of  Quebec,  then  to  the  Sherifi"  of  such  district  as  Treasurer  of  the  Building 
and  Jmy  Fund  for  such  district,  to  form  part  of  the  said  Fund,  and  if  it  was 
imposed  in  any  other  district  in  the  Pro\"ince  of  Quebec,  then  to  the  Protho- 
notary  of  such  district,  to  be  by  him  applied,  under  the  direction  of  thvi 
Lieutenant-Governor  in  CouncU,  towards  the  keeping  in  repair  of  the  Court 
House  in  such  district,  or  to  be  by  him  added  to  the  moneys  or  fees  collected 
by  him,  for  the  erection  of  a  Court  House  or  Gaol  in  such  district,  so  long  as 
such  fees  are  collected  to  defray  the  cost  of  such  erection,  and  if  it  was  im- 
posed in  the  Province  of  Nova  Scotia  it  shall  be  paid  over  to  the  County 
Treasurer,  for  County  purposes,  and  if  it  was  imposed  in  the  Province  of 
New  Brunswick,  it  shall  be  paid  over  to  the  County  Treasurer,  for  County 
purposes. 

See  a8  to  Prince  Edward  Island,  40  Vic,  chap.  4,  s.  8. 

27.  The  amount  of  expenses  of  attending  before  the  Justices  and  the  com- 
pensation for  trouble  and  loss  of  time  therein,  and  the  allowances  to  the  Con- 
stables and  other  Peace  Officers  for  the  apprehension  and  detection  of  the 
offender,  and  the  allowances  to  be  paid  to  the  prosecutor,  witnesses,  and  con- 
stables fur  attending  at  the  trial  or  examination  of  the  offender,  shall  be 
ascertained  bj'  and  certified  under  the  hands  of  such  Justices,  but  the  amount 
of  the  costs,  charges  and  expenses  attending  any  such  prosecution,  to  be 
allowed  and  paid  as  aforesaid,  shall  not  in  any  one  case  exceed  the  sum  of 
eight  dollars. 

28.  Eveiy  such  order  of  payment  to  any  prosecutor  or  other  person, 
after  the  amount  thereof  has  been  certified  by  the  proper  Justices  of  the 
Peace  as  aforesaid,  shall  be  forthwith  made  out  and  delivered  by  the  said 
Justices  or  one  of  them,  or  by  the  Clerk  of  the  Recorder's  Court,  Clerk  ui 
the  <Jounty  Court  or  Clerk  of  the  Peace,  as  the  case  may  be,  luito  such  pro- 
secutor or  other  person,  upon  such  Clerk  being  paid  his  lawful  fee  for  the 
same,  and  shall  be  made  upon  the  officer  to  whom  fines  imposed  under  the 
authority  of  this  Act  are  required  to  be  paid  over  in  the  district,  city,  county 
or  union  of  counties  in  which  the  offence  was  committed,  or  was  sujjposed  to 
have  been  committed,  who,  upon  sight  of  every  such  order,  shall  forthwith 
pay  to  the  jierson  named  therein,  or  to  any  other  person  duly  authorized  to 
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receive  the  same  on  hia  behalf,  out  of  any  moneys  received  by  him  under 
this  Act,  the  money  in  such  order  mentioned,  and  shall  be  allowed  the  same 
in  his  accounts  of  such  moneys. 

29.  The  Act  chapter  one  hundred  and  six  of  the  Consolidated  Statutes  of 
Canada  is  hereby  repealed,  except  as  to  cases  pending  under  it  at  the  time 
of  the  coming  into  force  of  this  Act,  and  as  to  all  sentences  pronounced  and 
punishments  awarded  under  it,  as  regards  all  which  this  Act  shall  be  con- 
strued as  a  re-enactment  of  the  said  Act  with  the  amendments  hereby  made 
and  not  as  a  new  law. 

30.  This  Act  shall  commence  and  take  effect  on  the  first  day  of  January, 
in  the  year  of  Our  Lord  one  thousand  eight  hundred  and  seventy. 
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32  &  33  VIC,  CHAP.  XXXV. 

An  Act  for  the  more  speedy  trial,  in  certain  cases,  of  persons 
charged  with  felonies  and  misdemeanors  in  the  Provinces  of 
Ontario  and  Quebec. 

[Assented  to  227id  June,  1869.] 

Her  Majesty,  by  and  with  the  advice  and  consent  of  the  Senate  and 
House  of  Commons,  enacts  as  follows  : 

1.  Any  person  committed  to  a  gaol  for  trial  on  a  charge  of  being  guilty  of 
any  offence  for  which  he  may  be  tried  at  a  Court  of  General  Sessions  of  the 
Peace,  may,  with  his  ovm  consent,  of  which  consent  an  entry  shall  then  be 
made  of  record,  and  subject  to  the  provisions  hereinafter  made,  be  tried  out 
of  Sessions,  and  if  convicted  may  be  sentenced  by  the  Judge. 

This  Act  was  extended  to  Manitoba  bj'^  the  38  Vic,  chap.  54, 
and  as  respects  the  Province  of  Manitoba  the  expression,  "a  Court 
of  General  Sessions  of  the  Peace"  in  the  said  Act,  shall  mean  and 
include  the  Court  of  Queen's  Bench  of  that  Province ;  and  the 
expression,  "  the  Judge,"  shall  mean  "  the  Chief  Justice,"  or  "  a 
puisne  Judge  "  of  the  said  Court  of  Queen's  Bench ;  and  the  ex- 
pression, "  County -Attorney  or  Clerk  of  the  Peace,"  shall  mean 
the  prothonotary  of  the  said  Court  of  Queen's  Bench.  It  applies 
also  in  the  District  of  Algoma.     See  37  Vic,  chap.  41. 

2.  It  shall  be  the  duty  of  every  Sheriff  within  twenty-four  hours  after  any 
prisoner  charged  as  aforesaid  is  committed  to  gaol  for  trial,  to  notify  the 
Judge  in  writing  that  such  i^risoner  is  so  confined,  stating  his  name  and  the 
nature  of  the  charge  preferred  against  him,  whereupon,  with  as  little  delay  as 
possible,  such  Judge  shall  cause  the  prisoner  to  be  brought  up  before  him. 

3.  Having  obtained  the  depositions  on  which  the  prisoner  was  so  committed, 
the  Judge  shall  state  to  him, — 

(1)  That  he  is  charged  with  the  offence,  describing  it ; 

(2)  That  the  prisoner  has  his  option  to  be  forthwith  tried  before  such  Judge 
without  the  intervention  of  a  Jury,  or  to  remain  untried  until  the  next  sitt- 
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iiigs  of  such  sessions  or  of  a  Court  of  Oyer  and  Terminer,  or,  in  Quebec,  of 
any  Court  having  criminal  jurisdiction  ; 

(3)  If  the  prisoner  demands  a  trial  by  Jury,  the  Judge  shall  remand  him  to 
gaol  ;  but  if  he  consents  to  be  tried  by  the  Judge  without  a  Jury,  the  County 
Attorney  or  Clerk  of  the  Peace  shall  draw  up  a  record  of  the  proceedings  as 
nearly  as  may  be  in  one  of  the  forms  in  the  Schedules  A  and  B  to  this  Act ; 
if  upon  being  arraigned  upon  the  charge  the  prisoner  pleads  guilty,  such  plea 
shall  be  entered  in  the  Record,  and  the  Jiidge  shall  pass  the  sentence  of  the 
law  on  such  prisoner,  which  shall  have  the  same  force  and  effect  as  if  passed 
at  any  Court  of  General  Sessions  of  the  Peace. 

4.  If  the  prisoner  upon  being  so  arraigned  and  consenting  as  aforesaid, 
pleads  not  guilty,  the  Judge  shall  appoint  an  early  day,  or  the  same  day,  for 
his  trial,  and  it  shall  be  the  duty  of  the  County  Attorney  or  Clerk  of  the 
Peace  to  subptena  the  witnesses  named  in  the  depositions,  or  such  of  them, 
and  such  other  witnesses  as  he  may  think  requisite  to  prove  the  charge,  to 
attend  at  the  time  appointed  for  such  trial,  and  the  prisoner  being  ready,  the 
Judge  shall  proceed  to  try  him,  and  if  he  is  found  guilty,  sentence  shall  be 
passed  as  in  the  last  preceding  section  mentioned,  but  if  he  is  found  not 
guilty,  the  Judge  shall  immediately  discharge  him  from  custody  so  far  as 
respects  the  charge  in  question. 

Under  this  statute  it  is  not  necessary  to  have  more  than  one 
record,  in  which  shall  be  entered  the  proceedings  from  time  to 
time  taken,  until  the  final  determination  of  the  matter. 

After  the  prisoner  has  heard  the  charge  read  to  him,  and  has 
elected  to  have  it  tried  by  the  Judge  and  has  pleaded  to  it,  and 
has  been  tried,  he  cannot  object  to  the  record  which  has  been 
made  up  against  him,  because  it  describes  or  lays  the  charge  in 
different  forms  to  meet  the  facts  of  the  case,  so  long  as  it  does  not 
contain  different  distinct  offences.  The  Judge's  jurisdiction  is  not 
confined  to  the  trial  only  of  the  charge  as  stated  in  the  commit- 
ment. Where  therefore  a  prisoner  was  committed  to  gaol  for  trial 
on  a  charge  of  kidnapping  another  person,  with  intent  to  cause 
such  person  to  be  secretly  confined  or  imprisoned  in  Canada,  which 
is  made  felony  under  the  Statute  32  &  33  Vic,  chap.  20,  s.  G9,  and 
on  being  brought  before  the  Judge  under  this  statute  (32  &  33 
Vic,  chap.  35),  was  charged  and  tried  also  for  the  other  ofi'ence 
under  the  statute  of,  without  lawful  authority,  forcibly  seizing  and 
confining  any  other  person  within  Canada.     It  was  held  that  this 
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might  be  lawfully  done,  the  prisoner  being  committed  on  a  charge 
for  which  he  might  be  tried  at  the  Sessions.  Cornwall  v.  K,  33 
Q.  B.  (Ont.),  106. 

The  pm-pose  of  the  statute  was  not  to  compel  the  Judge  to  try 
the  prisoner  upon  any  charge  he  was  confined  upon,  in  the  lan- 
guage of  that  charge,  but  to  try  him  on  that  charge  in  any  form  in 
which  the  charge  could  properly  be  laid  against  him.  But  it  was 
never  intended  that  the  prisoner,  if  he  were  committed  on  a  charge 
of  larceny,  should  be  tried  for  manslaughter  by  the  Judge,  nor  if 
he  were  in  for  an  assault  that  he  should  be  tried  for  larceny,  nor 
if  he  were  in  for  arson  that  he  should  be  tried  for  burglary.  But 
on  the  other  hand,  it  was  never  intended  that  if  the  prisoner  were 
committed  for  trial  for  stealing  the  goods  of  A,  that  the  .same 
goods  should  not  be  described  in  another  count,  if  it  were  neces- 
sary to  do  so,  as  the  goods  of  B,  nor  if  he  were  in  on  a  charge  of 
larceny,  that  he  should  not  also  be  tried  for  feloniously  receiving 
the  same  goods,  nor  if  he  were  in  on  a  charge  for  unlawfully  and 
maliciously  wounding  with  intent  to  maim,  that  he  should  not  be 
tried  on  another  count  for  the  same  woundint;  with  intent  to  do 
some  grievous  bodily  harm.  So  it  would  seem  also  in  those  cases 
in  which  a  jury  could  acquit  of  the  felony  and  convict  of  a  n)is- 
demeanor  or  of  an  assault,  or  could  acquit  of  the  ofi'ence  charged, 
if  it  were  not  completed,  and  convict  the  prisoner  of  an  attempt  to 
commit  it,  the  Judge  might  under  the  statute  do  the  same  thing. 
Ih.  119, 120. 

The  record  will  be  properly  framed,  if  it  states  the  offence 
charged  in  such  form  as  the  depositions  or  evidence  show,  that  it 
should  have  been  laid,  and  the  Judge  is  not  to  call  for  the  war- 
lant  of  commitment  to  find  out  what  ott'ence  the  prisoner  is 
charged  with,  but  he  is  to  obtain  "  the  depositions  on  which  the 
prisoner  was  committed,"  and  he  is  to  state  to  the  prisoner  the 
offence  with  which  he  is  there  charged. 

Where  the  Judge  has  appointed  a  day  for  trial  under  the  4th 
section,  and  the  prisoner  on  being  brought  up  before  the  Judge 
on  the  appointed  day,  declares  his  readiness  to  proceed,  the  Judge 
has  nevertheless  power  on  the  application  of  the  counsel  for 
the  Crown  to  adjourn  the  trial  to  a  subsequent  day,   and   the 
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record  is  not  objectionable  in  failing  to  mention  the  cause  of 
adjournment.     Cormvallv.  B.,  33  Q.  B,  (Ont.),  106. 

The  Judge  has  also  power  to  amend  the  record  by  changing  the 
name  of  the  prisoner ;  in  the  case  in  question,  Rufus  Bratton  was 
changed  to  James  Rufus  Bratton  (ib.). 

A  record  which  follows  the  form  provided  by  the  statute  is  suf- 
ficient, although  the  special  jurisdiction  conferred  by  the  Act  is 
not  shewn.  The  notice  from  the  sheriff  under  section  2  need 
only  shew  the  nature  of  the  charge  against  the  prisoner,  and  need 
not  charge  the  different  offences  of  which  the  prisoner  is  tried  as 
in  the  counts  of  an  indictment  (i6.). 

5.  The  Judge  sitting  on  any  such  trial  for  all  the  purposes  thereof  and 
proceedings  connected  therewith  or  relating  thereto,  is  hereby  constituted  a 
Court  of  Record,  and  the  record  in  any  such  case  shall  be  filed  among  the 
records  of  the  Court  of  General  Sessions  of  the  Peace,  as  indictments  are,  and 
as  part  of  such  records. 

C.  Any  witness,  whether  on  behalf  of  the  prisoner  or  against  him,  duly 
summoned  or  subpoenaed  to  attend  and  give  evidence  before  such  Judge  sitting 
on  any  such  trial  on  the  day  appointed  for  the  same,  shall  be  bound  to  attend, 
and  remain  in  attendance  throughout  the  whole  trial,  and  in  case  he  fails  so 
to  attend  he  shall  be  held  guilty  of  contempt  of  Court,  and  he  may  be  pro- 
ceeded against  therefor  accordingly. 

7.  Upon  proof  to  the  satisfaction  of  the  Judge  of  the  service  of  siTbpoena 
upon  any  witness  who  fails  to  attend  before  him  as  required  by  such  subpcena, 
and  such  Judge  being  satisfied  that  the  presence  of  such  witness  before  him 
is  indispensable  to  the  ends  of  justice,  he  may  by  his  warrant  cause  the  said 
witness  to  be  apprehended,  and  forthwith  brought  before  him  to  give  evidence 
as  required  by  such  subpcena,  and  to  answer  for  his  disregard  of  the  same,  and 
such  witness  may  be  detained  on  such  warrant  before  the  said  Judge  or  in  the 
Common  Gaol,  with  a  view  to  secure  his  presence  as  a  witness  ;  or  in  the  dis- 
cretion of  the  Judge,  such  witness  may  be  released  on  recognizance  with  or 
without  sureties  conditioned  for  his  appearance  to  give  evidence  as  therein 
mentioned,  and  to  answer  for  his  default  in  not  attending  upon  the  said 
subpcena  as  for  a  contempt  ;  the  Judge  may  in  a  summary  manner  examine 
into  and  dispose  of  the  charge  of  contempt  against  the  said  witness,  who  if 
found  guilty  thereof  may  be  fined  or  inq^risoned,  or  both,  such  tine  not  to  ex- 
ceed one  hundred  dollars,  and  such  imprisonment  to  be  in  the  Common  Gaol, 
with  or  without  hard  labour,  and  not  to  exceed  the  term  of  ninety  days  ;  the 
said  warrant  may  be  in  the  Form  "  C,"  and  the  conviction  for  contempt  in 
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the  Form  "  D"  to  this  Act,  and  shall  be  authority  to  the  persons  and  officers 
therein  required  to  act,  to  do  as  therein  they  are  respectively  directed. 

8.  All  the  powers  and  duties  hereby  conferred  and  imposed  upon  the  Judge, 
shall  be  exercised  and  performed  in  the  Province  of  Ontario  by  any  County 
Judge,  junior  or  Deputy  Judge,  authorized  to  act  as  Chairman  of  the  General 
Sessions  of  the  Peace  ;  and  in  the  Province  of  Quebec  in  any  District  wherein 
there  is  a  Judge  of  the  Sessions,  by  such  Judge  of  Sessions,  and  in  any  Dis- 
trict wherein  there  is  no  Judge  of  Sessions  but  wherein  there  is  a  District 
Magistrate,  by  such  District  Magistrate,  and  in  any  District  wherein  there  is 
neither  a  Judge  of  Sessions  nor  a  District  Magistrate,  by  the  Sherifi'  of  such 
District. 

9.  This  Act  shall  apply  only  to  the  Provinces  of  Ontario  and  Quebec. 

This  section  does  not  prevent  the  application  of  the  Act  in  the 
Province  of  Manitoba  and  the  District  of  Algoma  (see  ante,  p. 
210),  the  Acts  so  extending  it  being  subsequent  to  this  Act. 

Any  Judge,  Junior  Judge,  or  Deputy  Judge,  trying  any  person  under  the 
said  Act  in  the  Province  of  Ontario  may,  in  his  discretion,  reserve  any  ques- 
tion of  law  arising  on  such  trial,  for  the  consideration  of  the  Justices  of  one 
of  Her  Majesty's  Superior  Courts  of  Common  Law  of  the  said  Province,  in 
the  same  manner  and  to  the  same  extent  as  may  be  done  by  the  Court  of 
General  Sessions  of  the  Peace  under  chapter  one  hundred  and  twelve  of  the 
Consolidated  Statutes  for  Upper  Canada,  and  the  said  last  named  Act  shall 
form  and  be  taken  and  read  as  part  of  the  said  Act  in  the  title  to  this  Act 
mentioned.     (38  Vic,  chap.  45,  s.  1.) 

The  powers  conferred  and  imposed  upon  the  Judge  to  be  exercised  and 
performed  under  the  Act  cited  in  the  title  to  this  Act,  with  and  after  the  con- 
sent of  the  person  charged,  may  be  exercised  and  performed,  notwithstanding 
that  the  court  before  which  but  for  such  consent  the  said  person  would  be 
triable  for  the  offence  charged,  or  the  Grand  Jury  thereof,  may  then  be  in 
session.     lb.  s.  2. 

If  one  of  two  or  more  prisoners  charged  with  the  same  offence  demands  a 
trial  by  jury,  and  the  other  or  others  consent  to  be  tried  by  the  Judge  with- 
out a  jury,  the  Judge  in  his  discretion  may  remand  the  said  prisoners  to  gaol 
to  await  trial  in  all  respects  as  if  the  Act  cited  in  the  title  (32  &  33  Vic, 
chap.  35)  had  not  been  passed.     lb.  a.  3. 
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SCHEDULE  A. 

Form  of  Record  when  the  Prisoner  pleads  Not  Guilty. 

Province  of  \      Be  it  remembered  that  A.  B.  being  a  prisoner  in 

County  or  District  of     >  the  Jail  of  the  said  County  or  District,  committed 
To  wit  :  )  for  trial  on  a  charge  of  having  on 

day  of  18     ,  feloniously  stolen,  &c.,  (one  cow,  the  property  of  G. 

D.,  or  as  the  case  may  he,  stating  briefly  the  offence),  and  being  brought  before 
me,  (describe  the  Judge)  on  the  day  of 

1 8     ,  and  asked  by  me  if  he  consented  to  be  tried  before  me  without  the  in- 
tervention of  a  jury,  consented  to  be  so  tried  ;  and  that  upon  the 
day  of  18     ,  the  said  A.  B. ,  being  again  brought  before  me  for 

trial,  and  declaring  himself  ready,  was  arraigned  upon  the  said  charge  and 
pleaded  not  guilty  ;  and  after  hearing  the  evidence  adduced  as  well  in  sup- 
port of  the  said  charge  as  for  the  prisoner's  defence  (or  as  the  case  may  be)  I 
find  him  to  be  guilty  of  the  offence  with  which  he  is  charged  as  aforesaid,  and 
I  accordingly  sentence  him  to  be  (here  insert  sihch  sentence  as  the  law  allows  and 
the  Jmlge  thinks  right)  or  I  find  him  not  guilty  of  the 

offence  with  which  he  is  charged,  and  discharge  him  accordingly.  Witness 
my  hand  at  in  the  County  (or  District)  of  ,  this  day 

of  18     . 

O.  K. 

Signature  of  Judge. 


SCHEDULE  B. 

Form  of  Record,  lohen  the  Prisoner  pleads  Guilty. 

Province  of  )      Be  it  remembered  that  A.  B.  being  a  prisoner 

County  (or  District)  of  >  in  the  Jail  of  the  said  County  (or  District),  on  a 

To  wit  :  )  charge  of  having  on  the  day  of 

18     ,  feloniously  stolen,  &c.,  (one  cow  the  property  of,  or  as  the  case  may  be, 

stating  briefly  the  offence,)  and  being  brought  before  me  (describe  the  Judge)  on 

the  day  of  18     ,  and  asked  by  me  if  he  consented 

to  be  tried  before  me  without  the  intervention  of  a  jury,  consented  to  be  so 

tried  ;  and  that  the  said  A.   B,  being  then   arraigned  upon  the  said  charge, 

he  pleaded  guilty  thereof,  whereupon  I  sentenced  the  said  A .  B.  to  be  (here 

insert  such  sentence  as  the  laiv  allows  and  the  Jiulge  thinks  right.)     Witness  my 

hand  this  day  of  18     . 

().  K. 

Signature  of  Judge. 
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SCHEDULE  C. 

(L.S.)       Canada  1 

Province  of  j      To  all  or  any  of  the  Constables  or  other 

County  (or  District,  as  the   case  ^  Peace  Officers  in  the  said  County  {or  Dis- 
may be)  of  ,  trict,  as  the  case  may  be)  of 
To  wit  :                             J 

Whereas  it  having  been  made  to  appear  before  me,  that  E.  F. ,  in  the  said 
County  [or  District,  or  as  the  case  may  be,'\  was  like  to  give  material  evidence 
on  behalf  of  the  prosecution  [or  defence,  as  the  case  may  he^  on  the  trial  of  a 
certain  charge  of  [as  larceny,  or  as  the  case  may  he,]  against^.  B., 

and  that  the  said  E.  F.  was  duly  subpoenaed  or  bounit  under  recognizances 
to  appear  on  the  day  of  18     ,  at  in  the 

said  [County  or  District,  as  the  case  may  be,]  at  o'clock  [forenot>n 

or  afternoon,  as  the  case  may  be,]  before  me  to  testify  what  he  should  know 
concerning  the  said  charge  against  the  said  E.  F. 

And  whereas  proof  hath  this  day  been  made  before  me  upon  oath  of  s\ich 
subprena  having  been  duly  served  upon  the  said  E.  F. ,  or  of  the  said  E.  F. 
having  been  duly  bound  in  recognizance  to  appear  before  me  [as  the  case  may 
be]  ;  And  whereas  the  said  E.  F. ,  hath  neglected  to  appear  at  the  trial  and 
place  appointed,  and  no  just  excuse  has  been  offered  for  such  neglect;  These 
are  therefore  to  command  you  to  take  the  said  E.  F.,  and  to  bring  and  have 
him  forthwith  before  me,  to  testify  what  he  shall  know  concerning  the  said 
charge  against  the  said  A.  B.,  and  also  to  answer  bis  contempt  for  such 
neglect . 

Given  under  my  hand  this  day  of  in  the  year  of 

Our  Lord  18     . 


J.  S., 


Judge. 


SCHEDULE  D. 

(L.S.)     Canada,  ,      Be  it  remembered  that  on  the  day  of 

Province  of  f  in  the  year  of  our  Lord  18     ,  in  the 

(County  or  District)       (  (County  or  District  as  the  case  may  be)  of 

To  wit  :  ;  E.  F.  is  convicted  before  me,  for  that  he  the  said 

E.  F.  did  not  attend  before  me  to  give  evidence  on  the  trial  of  a  certain 
charge  against  one  A.  B.  of  larceny,  (or  as  the  case  may  be,)  although  duly 
subpoenaed  or  bound  by  recognizance  to  appear  and  give  evidence  in  that 
behalf  {as  the  case  may  be)  but  made  default  therein,  and  hath  not  shown  be- 
fore me  any  sufficient  excuse  for  such  default,  and  I  adjudge  the  said  E.  F. 
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for  his  said  offence  to  be  imprisoned  in  the  Common  Gaol  of  the  (County  or 
District)  of  at  for  the  space  of  there  to 

ho  kept  at  hard  labour  (ami  in  case  a  fine  is  also  intended  to  he  imposed,  then 
proceed)  And  I  also  adjudge  that  the  said  E.  F.  do  forthwith  pay  to  and 
fcir  the  nse   of  Her  Majesty  a  fine  of  dollars,  and   in  default   of 

payment  that  the  said  fine  with  the  costs  of  collection  be  levied  by  distress 
and  sale  of  the  goods  and  chattels  of  the  said  E.  F.  (or  in  case  a  fine  alone  is 
imposed,  then  the  clause  for  imprisonment  will  he  omitted) . 

Given  under  my  hand  at  ,  in  the  said  (County,  or  District)  of 

the  day  and  year  first  above  mentioned. 

J.   S., 
Judge. 


SCHEDULE   E. 

ACCUSATION.      (Not  in  Statute.) 

In  the  County  Judge's  Criminal  Court  for  the  County  of  Middlesex  : 

Province  of  Ontario,         ^        The  twenty-fourth  day  of  June,  A.  D.  1872, 
County  of  Middlesex,     >  at  London,  in  the   County  of  Middlesex,  before 
To  wit :  )  William    Elliot,   Esquire,  County  Judge  of  the 

said  County,  exercising  criminal  jurisdiction  under  the  provisions  of  the 
Act,  entitled  "An  Act  for  the  more  speedy  trial  in  certain  cases  of  per- 
sons charged  with  felonies  and  misdemeanors  in  the  Provinces  of  Ontario 
and  Quebec,"  Isaac  Bell  Cornwall,  who  is  committed  for  trial  to  the  Com- 
mon Gaol  of  the  said  County,  and  is  now  a  prisoner  in  close  custody  therein, 
stands  charged  this  day  before  the  said  Judge,  sitting  in  public  open  Court 
assembled  for  the  trial  of  the  said  Isaac  Bell  Cornwall.  First  count,  for 
that  he,  the  said  Isaac  Bell  Cornwall,  on  the  fourth  day  of  June,  in  the  year 
A.  D.  1872,  at  the  City  of  London,  in  the  said  County,  did  feloniously  and 
without  lawful  authority,  forcibly  seize  and  confine  one  James  Rufus  Bratton 
within  Canada,  against  the  form  of  the  Statute  in  such  case  made  and  provided, 
and  against  the  peace  of  our  Lady  the  Queen,  Her  Crown  and  Dignity.  Second 
count,  and  for  that  he,  the  said  Isaac  Bell  Cornwall,  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid  at  the  City  and  County  aforesaid,  without 
lawful  authority,  did  feloniously  kidnap  one  James  Rufus  Bratton,  with 
intent  to  cause  the  said  James  Rufus  Bratton  to  be  unlawfully  transported 
out  of  Canada  against  his  will,  against  the  form  of  the  Statute  in  such  case 
made  and  provided,  and  against  the  peace  of  our  I^ady  the  Queen,  Her  Crown 
and  Dignity. 

(Signed)  Charles  Hutchinson, 

County  Crown  Attorney,  County  of  Middlesex. 
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Isaac  Bell  Cornwall,  within  named,  upon  the  within  charge  being  read  to 
him  by  the  Judge  in  open  Court,  and  being  informed  bj'  the  Judge  that  he 
has  his  option  either  of  being  forthmth  tried  without  the  intervention  of  a 
Jury  upon  the  said  charge,  or  of  remaining  untried  until  the  next  Court  of 
Oyer  and  Terminer  of  this  County,  consents  to  be  now  tried  upon  the  said 
■charge,  by  the  said  Judge,  without  a  Jury,  and  the  prisoner  pleads  not 
guilty  to  the  said  charge. 

Upon  the  accusation  was  endorsed  the  following  order  : — 

"Order  Amending  Accusation. 

"  Cmmty  Judge's  Criminai  Court,  County  of  Middlesex. 

"  The  Queen  v.  Cornwall. 

"  It  is  ordered  that  the  accusation  be  amended  by  the  inserting  the  name 
J^ames  before  the  names  Rvftis  Bratton. 

"  By  the  Court, 

"(Signed)        Ch.vrles  Hutchinson, 

"Clerk  of  the  Peace." 


SCHEDULE  F. 

.sheriff's  notice.     (Not  in  Statute.) 

To  His  Honour  the  County  Judge  of  the 

County  of  Middlesex. 

Pursuant  to  the  second  section  of  the  Act  for  the  more  speedy  trial  in  certain 
cases  of  persons  charged  with  felonies  and  misdemeanors  in  the  Provinces 
of  Ontario  and  Quebec. 

I,  William  Glass,  Sheriff  of  the  said  county,  certify  that  the  several  persons 
whose  names  are  mentioned  in  the  first  column  of  the  Schedule  hereunder 
written,  were  committed  for  trial  to  the  Common  Gaol  of  the  said  county, 
and  were  received  by  the  Gaoler  of  the  said  Gaol  on  the  days  severally  men- 
tioned in  the  second  column  of  the  said  Schedule,  opposite  the  names  of  the 
said  persons  respectively,  and  wcre  so  committed  to  the  said  Gaol,  and 
were  received  each  severally,  under  and  by  virtue  of  a  Wan-ant  from  L. 
Lawrason,  P.M.,  on  a  charge  of  being  guilty  of  au  offence  which  may  be 
tried  at  a  General  Sessions  of  the  Peace,  and  that  the  nature  of  the  charge 
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against  the  said  several  persons  respectively,  as  contained  in  the  warrant  of 
commitment,  is  set  forth  in  the  third  column  of  the  said  Schedule,  opposite 
the  names  of  the  said  several  persons  respectively. 


SCHEDULE  ABOVE  REFERRED  TO. 


Name  of  Prisoner. 


Isaac  Bell  Cornwall, 

London,  15th  June, 

1872. 


Time  when  commit- 
ted FOR  Trial. 


15th  June,  1872. 


Nature  of  charges  as  contained  in 
THE  Warrant  of  Commitment. 


For  that  he  did  unlawfully  and 
forcibly  kidnap  and  take  one  Ru- 
fus  Bratton,  without  authority, 
with  intent  to  transport  him  out 
of  Canada  against  his  will. 


(Signed)        W.  G., 
Sheriff  of  the  County  of  Middlesex. 


15 
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REV.   STAT.  (ONT.),   CHAP.   73. 

An  Act  to  protect  Justices  of  the  Peace  and  other  Officers  from 
vexatious  actions. 

Heb  Majesty,  by  and  with  the  advice  and  consent  of  the  Legislative  As- 
sembly of  the  Province  of  Ontario,  enacts  as  follows  : 

Everj'  action  brought  against  any  Justice  of  the  Peace  for  any  act  done  by 
him  in  the  execution  of  his  duty  as  such  Justice,  with  respect  to  any  matter 
within  his  jurisdiction  as  such  Justice,  or  against  any  other  officer  or  person 
fulfilling  any  public  duty,  for  anything  by  him  done  in  the  performance  of 
such  public  duty,  whether  any  such  duties  arise  out  of  the  Common  Law  or 
are  imposed  by  any  Act,  either  of  the  Imperial  or  Dominion  Parliament,  or 
of  the  Legislature  of  this  Province,  shall  be  an  action  on  the  case  as  for  a 
tort,  and  in  the  declaration  it  shall  be  expressly  alleged  that  such  act  was 
done  maliciously  and  without  reasonable  and  probable  cause,  and  if  at  the 
trial  of  any  such  action,  upon  the  general  issue  pleaded,  the  plaintiff  fails  to 
prove  such  allegation,  he  shall  be  non-suited  or  a  verdict  shall  be  given 
for  the  defendant. 

When  the  Justice  has  jurisdiction  over  the  subject  matter  of 
complaint  and  over  the  person  of  the  party,  an  action  of  trespass 
will  not  lie  against  the  Justice  unless  there  is  malice  or  want  of 
reasonable  and  probable  cause  {Hallett  v.  Wilmot,  40  Q.  B.  (Ont.), 
263 ;  Birch  v.  Perkins,  2  Pugsley,  327) ;  but  if  the  matter  was 
one  in  which  the  magistrate  had  no  jurisdiction  at  all,  then  he  is 
a  trespasser.     West  v.  Smallwood,  3  M.  &  W.,  418. 

Whenever  there  is  an  arrest,  and  it  can  be  said  there  was  no 
jurisdiction,  trespass  is  the  proper  form  of  action.  See  Hunt  v. 
McArthur,  24  Q.  B.  (Ont.),  254.  Whenever  it  can  be  said  that 
there  was  jurisdiction,  the  remedy  is  an  action  on  the  case  as  for 
a  tort,  and  it  must  be  expressly  alleged  and  proved  that  the  act 
was  done  maliciously  and  without  reasonable  or  probable  cause. 
Caudle  v.  Seymour,  1  Q.  B.,  889 ;  Appleton  v.  Lepper,  20  C.  P. 
(Ont.),  138  ;  Crawford  v.  BeaUie,  39  Q.  B,  (Ont.),  13;  Stoness  v. 
Lake,  40  Q.  B.  (Ont.),  326. 

When  a  magistrate  has  jurisdiction  he  never  can  be  made  liable 
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in  an  action  of  trespass  for  an  irregularity  in  procedure,  mistake 
of  law  or  erroneous  conclusion  from  facts.  Mills  v.  Collett,  6  Bing., 
85  ;  Sprung  v.  Anderson,  23  0.  P.  (Ont.),  152  ;  Col.  Bk  of  A.  v. 
Willan,  L.  R.,  5  P.  C.  App.,  417.  See  also  Dohhynw.  Decow,  25  C. 
P.  (Ont.),  18;  Gardner  v.  Burwell,  Taylor,  189. 

When  a  Justice  acts  within  his  jurisdiction  and  without  mal- 
ice, he  is  free  from  damages.  Cartier  v.  Burland,  2  Revue  Crit- 
ique, 475. 

After  a  conviction  by  a  magistrate  is  quashed,  an  action  on  the 
case  will  not  lie  against  him  unless  the  acts  complained  of  be 
proved  to  have  been  committed  by  him  without  any  reasonable 
or  probable  cause  and  maliciously,  and  the  question  of  malice 
must  be  left  to  the  jury.     Biirney  v.  Gorham,  1  C.  P.  (Ont),  358. 

One  A.  went  before  the  defendants,  two  Justices,  and  swore 
that  from  circumstances  mentioned  he  was  afraid  that  the  plain- 
tift  would  destroy  his  property,  and  he,  therefore,  prayed  that  he 
might  be  bound  over  to  keep  the  peace.  Defendants  thereupon, 
on  plaintiff's  refusal  to  find  sureties,  committed  him  to  gaol.  It 
was  held  that  this  Act  clearly  applied,  and  that,  therefore,  only  a 
special  action  on  the  case  could  be  maintained.  Fullarton  v. 
Switzer,  13  Q.  B.  (Ont.),  575. 

The  Justice  is  not  deprived  of  the  protection  of  this  section  by 
some  irregularity  in  drawing  up  the  conviction,  such  as  signing 
the  conviction  leaving  blanks  for  the  amount  of  costs,  Bott  v. 
Ackroyd,  28  L.  J.,  M.  C.,  207  ;  and  when  supposing  the  facts  al- 
leged to  be  true,  the  magistrate  has  jurisdiction,  his  liability  to  be 
sued  or  his  exemption  from  such  liability  on  the  ground  of  juris- 
diction cannot  be  affected  by  the  truth  or  falsehood  of  those  facts 
or  by  the  sufficiency  or  insufficiency  of  the  evidence  adduced  for  the 
purpose  of  establishing  them.  Cave  v.  Mountain,  1  M.  &  Gr., 
257. 

The  falsity  of  the  charge  in  an  information  cannot  give  a  cause 
of  action  against  a  magistrate  who  acts  upon  the  assumption  and 
belief  of  its  truth.  Where  an  information  contained  every 
material  averment  necessary  to  give  a  magistrate  jurisdiction  to 
make  an  order  upon  the  plaintiff  to  find  sureties  to  keep  the 
peace,  but  contained  also  additional  matter  which  it  was  contended 
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so  qualified  and  explained  these  averments  as  to  render  them 
nugatory ;  it  was  held  that  this  was  a  judicial  question  for  the 
magistrate  to  decide,  and  therefore  that  in  issuing  his  warrant  for 
the  appearance  of  the  accused  he  was  not  acting  without  jurisdic- 
tion, even  although  a  Superior  Court  might  quash  his  order  to 
find  sureties.     Sprung  v.  Anderson,  23  C.  P.  (Ont),  152. 

An  action  of  trespass  cannot  be  maintained  against  an  ofiicer 
who  executes  a  writ  issued  upon  a  judgment  rendered  by  an 
inferior  Court  in  a  matter  over  which  they  had  jurisdiction. 
Goudie  v.  Langlois  Stuart,  142;  Ovens  v.  Taylor,  19  C.  P. 
(Ont.),  49.  The  Court  would  not  in  such  case  be  responsible, 
and  where  the  officer  executing  the  writ  of  an  inferior  Court  is 
sought  to  be  made  liable  the  want  of  jurisdiction  in  the  Court 
from  which  it  issued  must  be  apparent  on  the  face  of  the  writ 
itself,  and  unless  it  be  so,  the  officer  cannot  be  considered  as  a 
trespasser.     {Goudie  v.  Langlois,  supra.) 

2.  For  any  act  done  by  a  Justice  of  the  Peace  in  a  matter  in  which  by  law- 
he  has  not  jurisdiction,  or  in  -which  he  has  exceeded  his  jurisdiction,or  for  any 
act  done  under  any  conviction,  or  order  made  or  warrant  issued  by  such 
Justice  in  any  such  matter,  any  person  injured  thereby  may  maintain  an 
action  against  such  Justice  in  the  same  form  and  in  the  same  case  as  he 
might  have  done  before  the  passing  of  this  Act  without  making  any  allegation 
in  his  declaration  that  the  act  complained  of  was  done  maliciously  and  with- 
out reasonable  and  probable  cause. 

This  section  must  be  read  in  connection  with  the  first  section  of 
the  Act,  and  therefore  where,  in  the  course  of  a  matter  transacted 
before  a  Justice,  there  has  been  an  excess  of  jurisdiction,  the  second 
section  does  not  apply  unless  the  action  in  which  it  is  sought  to 
be  applied  is  brought  for  an  act  done  in  respect  of  that  part  of  the 
matter,  or  some  part  of  it  which  was  beyond  the  jurisdiction. 
Bartonv.  Bricknell,  13  Q.  B.,  393. 

Where  a  conviction  contained  no  adjudication  as  to  costs,  but 
the  Justices  issued  a  warrant  of  distress  reciting  the  conviction 
as  adjudicating  costs,  and  the  party's  goods  were  seized  as  well 
for  the  costs  as  the  penalty,  this  was  holden  to  be  an  excess  of 
jurisdiction,  within  the  meaning  of  the  above  section,  and  that 
trespass  lay  for  it.      Leary  v.  Patrick,  19  L.  J.,  M.  C,  211.     The 
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meaning  of  the  words,  "exceeded  his  jurisdiction"  in  the  above 
section,  means  assuming  to  do  something  which  the  statute,  under 
which  the  Justice  is  proceeding,  could  by  no  possibility  justify. 
Ratt  V.  Parkinson,  20  L.  J.,  M.  C,  208.  And  they  apply  only  to 
cases  where  the  act,  in  respect  of  which  the  action  is  brought 
against  the  Justices,  is  itself  an  excess  of  jurisdiction.  Barton 
V.  Bricknell,  13  Q.  B.,  393;  Somervillev.  Mirehouse,  1  B.  &  S.,  652. 
So  if  an  order  be  good  in  part  and  bad  in  part,  a  Justice  may  is- 
sue a  warrant  of  distress  to  enforce  so  much  of  it  as  is  sood, 
without  subjecting  himself  to  an  action.  R.  v.  Green,  20  L.  J.,  M. 
C,  168. 

When  magistrates  commit  a  person  upon  a  general  charge  of 
felony  given  upon  oath,  they  will  not  be  liable  to  an  action  of 
trespass,  although  the  facts  sworn  to,  in  order  to  substantiate 
that  charge,  may  not,  in  point  of  law,  support  it.  Gardner  v. 
Burwell,  Taylor,  189. 

If  a  magistrate  cause  a  party  to  be  wrongfully  imprisoned 
without  any  reasonable  cause  until  he  give  his  note  to  obtain  a 
discharge,  the  magistrate  is  liable  in  trespass.  Brennan  v.  Hate- 
lie,  6  O.  S.,  308. 

A  magistrate  sued  in  trespass  for  an  alleged  illegal  proceeding 
under  the  4  &  5  Vic,  chap.  26,  may  give  in  evidence  a  tender 
of  amends,  under  the  plea  of  the  general  issue.  Moore  v.  Hol- 
ditch,  7  Q.  B.  (Ont.),  207. 

A  Justice  of  the  Peace  who  issues  a  warrant  without  jurisdic- 
tion, as  on  an  insufficient  information,  is  liable  to  an  action  of 
trespass  for  assault  and  false  imprisonment,  and  the  question  of 
reasonable  and  probable  cause  cannot  arise  in  such  a  case  as  this, 
but  only  in  a  case  where  the  Justice  has  jurisdiction.  Whittier  v, 
Dihlee,  2  Pugsley,  243. 

In  an  action  for  malicious  prosecution,  it  appeared  that  the  de- 
fendant was  a  Justice  of  the  Peace,  and  as  such  acquired  his 
knowledge  of  the  circumstances  on  which  he  preferred  the  charge 
against  the  defendant.  The  Court,  however,  held  that  this  was 
clearly  no  ground  for  requiring  that  express  malice  should  be 
proved  against  him.     Orr  v.  Sjjooner,  19  Q,  B.  (Ont.),  601. 

Defendant  as  a  Justice  issued  a  warrant  against  the  plaintiff 
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upon  a  complaint  for  detaining  the  clothes  of  one  K.  The  plain- 
tiff on  being  told  by  the  constable  that  he  had  the  warrant,  went 
alone  to  defendant,  heard  the  evidence,  was  allowed  to  go  away 
without  giving  bail,  and  retui'ned  the  next  day  when  he  was  dis- 
charged. It  was  held  that  no  imprisonment  was  proved,  and  that 
defendant  having  jurisdiction  over  the  subject  matter  of  the  com- 
plaint was  not  liable  in  trespass,  even  if  the  information  were 
insufficient  in  point  of  form.  Thoiye  v.  Oliver,  20  Q.  B.  (Ont.). 
264. 

A  magistrate  has  no  jurisdiction  to  administer  an  oath  and  take 
examinations  within  the  limits  of  a  foreign  country,  and  a  com- 
mitment founded  on  such  proceedings  is  void  and  affords  no  Justi- 
fication in  an  action  of  trespass  against  the  magistrate.  Nary  v. 
Owen,  Berton,  N.  B.  Reps.,  377. 

It  was  laid  down  in  a  suit  before  a  Justice  for  wages,  in  the 
Vice  Admiralty  Court  of  Quebec,  that  although  Justices  of  the 
Peace  exercising  summary  jurisdiction  are  the  sole  judges  of  the 
weight  of  the  evidence  given  before  them,  and  no  other  Court 
will  examine  whether  they  have  formed  the  right  conclusion  from 
it,  yet  other  Coui-ts  may  and  ought  to  examine  whether  the 
premises  stated  by  the  Justices  are  such  as  will  warrant  the 
conclusion  in  point  of  law.  The  Scotia,  1  Stuart,  V.  A.  Reps., 
160. 

Justices  cannot  give  themselves  jurisdiction  by  finding  that  as 
a  fact  which  is  not  a  fact,  and  their  warrant  in  such  case  will  be 
no  protection  to  the  officer  who  acts  under  it.  The  Haidee,  2 
Stuart,  V.  A.  Reps.,  25;  10  L.  C.  R.,  101. 

An  action  for  false  imprisonment  was  brought  against  the  in- 
formant, the  bailiff  making  the  aiTCst,  and  the  two  committing 
Justices,  and  judgment  was  rendered  against  the  four,  jointly,  but 
it  was  held  that  the  two  committing  magistrates  were  alone  liable 
in  damages,  and  the  judgment  against  the  other  two  was  set  aside. 
Bissonette  d-  Bornais,  2  L.  C,  L.  J.,  18. 

Omitting  to  state  the  conviction  of  a  defendant,  in  his  warrant 
of  commitment,  will  not  subject  a  Justice  of  the  Peace  to  an 
action  for  false  imprisonment,  provided  the  actual  conviction  is 
proved  upon  his  defence.     Whelan  v.  Stevens,  Taylor,  245. 
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3.  Where  a  conviction  or  order  has  been  made  by  a  Justice  or  Justices 
of  the  Peace  and  a  warrant  of  distress  or  of  commitment  has  been  granted 
thereon  by  some  other  Justice  of  the  Peace  bona  fide,  and  without  collusion, 
no  action  shall  be  brought  against  the  Justice  who  granted  such  warrant  by 
reason  of  any  defect  in  the  conviction  or  order,  or  for  any  want  of  juris- 
diction in  the  Justice  or  Justices  who  made  the  same,  but  the  action  (if  any 
is  brought)  shall  be  against  the  Justice  or  Justices  who  made  the  conviction 
or  order. 

4.  No  such  action  shall  be  brought  for  anything  done  under  such  conviction 
or  order  until  the  conviction  or  order  has  been  quashed  either  upon  appeal  or 
upon  application  to  one  of  the  Superior  Courts  of  Common  Law  ;  nor  shall 
any  such  action  be  brought  for  anything  done  under  any  warrant  issued  by 
such  Justice  to  procure  the  appearance  of  the  party,  and  which  has  been 
followed  by  a  conviction  or  order  in  the  same  matter  until  the  conviction  or 
order  has  been  quashed  as  aforesaid. 

An  action  of  trespass  will  not  now  lie  against  a  magistrate  until 
the  "conviction  or  order  has  been  quashed,"  for  the  statute  limits 
the  form  of  action  to  case  so  long  as  the  magistrate  had  jurisdiction 
over  the  matter  adjudicated  upon.  Haacke  v.  Adamson,  14  C.  P. 
(Ont.),  201. 

A  conviction  not  set  aside  protects  a  magistrate  against  an 
action  of  trespass.     Gates  v.  Devenish,  6  Q.  B.  (Ont.),  260. 

A  conviction  bad  on  the  face  of  it,  though  not  quashed,  is  no 
defence  to  an  action  of  trcvspass.     Briggs  v.  Spilsbwrg,  Taylor,  245. 

Where  a  conviction  exists  de  facto,  though  it  is  unsustainable,  it 
is  necessary  that  the  same  be  quashed  before  an  action  of  trespass 
or  trover  is  brought  against  the  magistrate  for  the  property 
disposed  of  by  the  conviction  {Jones  v.  Holden,  13  C.  L.  J.,  N.  S., 
19  ;  Graham  v.  McArtkur,  25  Q.  B.  (Ont.),  478) ;  and  under  the 
Rev.  Stat.  (Ont.),  chap.  73,  even  in  cases  where  the  magistrate  has 
not  jurisdiction  or  has  exceeded  his  jurisdiction  no  action  will  lie 
against  him  for  anything  done  under  an  order  until  the  same  has 
been  quashed.     Sprung  v.  Anderson,  23  C.  P.  (Ont.),  152. 

But  an  order  or  conviction  not  under  seal  need  not  be  quashed 
before  action,  McDonald  v.  Stuckey,  31  Q.  B.  (Ont.),  577  ;  follow- 
ing if  (xacA;e  V.  Adamson,  14  C.  P.  (Ont),  201  ;  see  further  Haard  v. 
Dunn,  1  Revue  Critique,  247. 

A  conviction  made  by  one   magistrate  in  a  matter  in  which 
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jurisdiction   was  given   to  two   only   must   be  quashed  though 
wholly  void.     Graham  v.  Mc Arthur,  25  Q.  B.  (Ont.),  478. 

5.  If  such  last  mentioned  warrant  has  not  been  followed  by  a  conviction  or 
order,  or  in  case  it  is  a  warrant  upon  an  information  for  an  alleged  indictable 
offence,  if  a  summons  was  issued  previously  to  such  warrant,  and  such  sum- 
mons was  served  upon  such  person  either  personally  or  by  leaving  the  same 
for  him  with  some  person  at  his  last  or  most  usual  place  of  abode,  and  he  did 
not  appear  according  to  the  exigency  of  such  sunmions,  in  such  case  no  such 
action  shall  be  maintained  against  the  Justice  for  anything  done  under  such 
warrant. 

This  section  has  been  holden  not  to  have  reference  to  a  case 
where  the  magistrate,  having  convicted  a  man  summoned  him  to 
shew  cause  why  he  had  not  paid  the  penalty  and  costs,  and  because 
he  did  not  attend  personally,  but  merely  by  his  counsel  and  attor- 
ney, and  the  magistrate  issued  his  warrant  to  bring  him  up  to 
shew  cause,  and  he  was  apprehended  u])on  it,  for  which  he  brought 
an  action  of  trespass  against  the  magistrate,  the  Court  held  that 
the  action  lay,  for  this  section  relates  only  to  cases  where  the 
summons  and  warrant  are  before  conviction  and  not  to  a  summons 
and  warrant  after  conviction.  Bessell  v.  Wilson,  24  L.  J.,  M. 
C,  94. 

6.  In  all  cases  where  a  Justice  or  Justices  of  the  Peace  refuse  to  do  any 
act  relating  to  the  duties  of  his  or  their  office  as  such  Justice  or  Justices,  the 
party  requiring  such  act  to  be  done  may,  upon  an  affidavit  of  the  facts,  ap- 
ply to  either  of  the  Superior  Courts  of  Common  Law,  or  to  the  Judge  of 
the  County  Court  of  the  County  or  United  Counties  in  which  such  Justice  or 
Justices  reside,  for  a  rule  calling  upon  such  Justice  or  Justices,  and  also  the 
party  to  be  affected  by  such  act,  to  show  cause  why  such  act  should  not  be 
done  ;  and  if,  after  due  service  of  such  rule,  good  cause  is  not  shown  against 
it,  the  said  Court  may  make  the  same  absolute,  with  or  without  or  upon  pay- 
ment of  costs,  as  may  seem  meet,  and  the  Justice  or  Justices,  upon  being 
served  with  such  rule  absolute,  shall  obey  the  same,  and  shall  do  the  act  re- 
quired ;  and  no  action  or  proceeding  shall  be  commenced  or  prosecuted  against 
such  Justice  or  Justices  for  having  obeyed  the  rule  and  done  the  act  required 
as  aforesaid. 

Under  this  section,  it  is  only  where  Justices  would  need  protec- 
tion, if  they  proceeded  to  do  "'any  act  relating  to  the  duties  of 
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their  office,"  that  a  rule  calling  upon  them  to  shew  cause  why  such 
act  should  not  be  done,  can  be  granted. 

Therefore,  where  Justices  had  refused  to  hear  a  summons  against 
a  person  for  having  a  board  over  his  door,  stating  that  he  was 
licensed  to  retail  beer,  &c.,  he  not  being  so  licensed,  contrary  to 
the  35  &  36  Vic,  chap.  74,  s.  11  ;  the  court  refused  a  rule  against 
the  Justices,  under  this  section,  but  granted  a  rule  nisi  for  a  man- 
damus.    E.  V.  Percy,  L.  R.,  9  Q.  B.,  64. 

Under  this  section,  if  a  Justice  refuse  to  do  any  act,  either  of 
the  Superior  Courts  of  Common  Law  may  order  him  to  do  it. 
Although  the  court  will  thus  interfere  in  cases  where  they  think 
that  the  Justice  ought  to  do  the  act,  yet  if  they  think  that  the 
Justice  has  acted  rightly  in  refusing  to  do  it,  they  will  not  com- 
pel him  to  do  it  (R  v.  HaHley,  31  L.  J.,  M.  C,  232  ;  R  v.  Deverell, 
3  E.  &  B.,  372) ;  and  the  court  will  not  grant  a  rule  merely  to  set 
the  Justices  in  motion.  R  v.  Kesteren,  13  L.  J.,  M.  C,  78.  The 
main  object  of  the  section  is  to  protect  the  Justice  and  not  the 
parties  from  an  action  (R.  v.  Cotton,  15  A.  &  E.,  574) ;  and  it  is 
not  to  settle  points  of  jurisdiction  generally,  except  where  the 
ministerial  act  depends  on  it.  R  v.  Collins,  21  L.  J.,  M.  C,  73;  R. 
V.  Dayman,  7  E.  &  B.  328 ;  R  v.  Brown,  13  Q.  B.,  654. 

As  such  a  rule  is  a  substitute  for  a  mandamus,  the  Court  will 
not  grant  it  if  the  proper  remedy  was  by  appeal  to  the  Quarter 
Sessions.  R  v.  Oxfordshire,  18  L.  J.,  M.  C,  222. 

Where  the  magistrate  has  heard  and  adjudicated,  the  section 
does  not  apply.     R.  v.  Dayman,  supra. 

So  there  must  be  a  refusal  to  adjudicate  before  the  Act  can  be 
invoked  {R.  v.  Paynter,  26  L.  J.,  M.  C,  102);  and  this  section 
does  not  apply  at  all  where  Justices  have  acted,  though  perhaps 
erroneously.  Re  Clee,  21  L.  J.,  M.  C,  112;  R.  v.  Blanshard,  18 
L.  J.,  M.  C,  110.  Under  the  section,  the  unsuccessful  party  pays 
the  costs.  R.  V.  Ingham,  17  Q.  B.,  884.  But  the  rule  should  ask 
for  the  costs.  Leamington  v.  Moultrie,  7  D  &  L.,  311.  See  also 
Re  Delaney  v.  MacNah,  21  C.  P.  (Ont.),  563. 

7.  In  case  a  Justice  of  the  Peace  has  granted  a  warrant  of  distress  or  a 
warrant  of  commitment  upon  any  conviction  or  order  which,  either  before  or 
after  the  granting  of  the  warrant,  has  been  confirmed  upon  appeal,  no  action 
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shall  be  brought  against  such  Justice  by  reason  of  any  defect  in  such  convic- 
tion or  order  for  anything  done  under  the  warrant. 

8.  In  case  any  action  is  brought,  where  by  this  Act  it  is  enacted  that  no 
such  action  shall  be  brought  under  the  particular  circumstances,  a  Judge  of 
the  Court  in  which  the  action  is  pending  shall,  upon  application  of  the  defen- 
dant, and  upon  an  affidavit  of  facts,  set  aside  the  proceedings  in  such  action, 
with  or  without  costs,  as  to  him  seems  meet. 

A  gold  watch  having  been  taken  upon  a  search-warrant  from  a 
person  who  absconded,  the  plaintiff  claimed  title  to  it,  and  brought 
replevin  therefor  against  a  city  Police  Magistrate  who  applied  to 
stay  proceedings  under  this  section.    . 

It  was  held  that  replevin  was  not  within  the  Act,  and  the 
application  was  dismissed.  Manson  v.  Gtiraett,  2  P.  R.  (Ont.). 
389. 

9.  No  action  shall  be  brought  against  any  Justice  of  the  Peace  for  any- 
thing done  by  him  in  the  execution  of  his  office,  \inless  the  same  is  com- 
menced within  six  months  next  after  the  act  complained  of  was  committed. 

The  day  on  which  the  act  was  done  is  not  to  be  included  in 
these  six  months,  and  therefore  where  a  person  committed  by  a 
Justice  was  discharged  out  of  custody  on  the  14th  December,  and 
he  commenced  his  action  on  the  14th  of  June,  it  was  holden  that 
the  action  was  commenced  in  time.  Hardy  v.  Ryle,  9  B.  &  C, 
603. 

Where  the  cause  of  action  is  a  continued  one  by  imprisonment, 
the  action  may  be  brought  within  six  calendar  months  after  the 
last  day  of  the  imprisonment  {ih.  Massey  v.  Johnson,  12  East.,  67), 
provided  that  be  within  six  months  after  the  service  of  notice  of 
action.     Watson  v.  Fournier,  14  East.,  491. 

There  may  be  a  series  of  acts  connected  together,  and  yet  each 
giving  rise  to  a  cause  of  action.  Collins  v.  Rose,  5  M.  &  W., 
194. 

The  word  "  month  "  in  this  section  means  a  calendar  month. 
Rev.  Stat.  (Ont.),  chap.  1,  s.  8,  s.-s.  15. 

10.  No  such  action  shall  be  commenced  against  any  Justice  of  the  Peace 
until  one  month  at  least  after  a  notice  in  writing  of  the  intended  action  has 
been  delivered  to  him,  or  left  for  him  at  his  usual  place  of  abode,  by  the 
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party  intending  to  commence  the  action,  or  by  his  attorney  or  agent,  in 
which  notice  the  cause  of  action,  and  tlie  Court  in  which  the  same  is  intended 
to  be  brought,  shall  be  clearly  and  explicitly  stated  ;  and  upon  the  back 
thereof  shall  be  endorsed  the  name  and  place  of  abode  of  the  party  intending 
to  sue,  and  also  the  name  and  place  of  abode  or  of  business  of  his  attorney  or 
agent,  if  the  notice  be  served  by  such  attorney  or  agent. 

It  would  appear  that  the  words,  "  one  month  at  least,"  mean  a 
clear  month's  notice,  exclusive  of  the  first  and  last  days,  or  the  day 
of  giving  notice  and  suing  out  the  writ.    De^mpsey  v.  Dougherty, 

7  Q.  B.  (Ont.),  313;  Young  v.  Higgon,  9  L.  J.,  M.  C,  29  ;  R.  v. 
Shropshire,  8  A.  &  E.,  173. 

Where  the  notice  was  served  on  the  28th  of  March,  and  the 
writ  sued  out  on  the  29th  of  April,  this  was  held  sufficient  as 
heing  at  least  one  month's  notice.     Mcintosh  v.  Vansteenburgh,. 

8  Q.  B.  (Ont.),  248. 

A  notice  of  action  for  false  imprisonment  was  served  on  de- 
fendant, a  Justice  of  the  Peace,  on  the  19th  of  March,  and  a  writ 
issued  on  17th  April.  The  plaintiff  took  out  a  rule  to  discontinue 
that  suit  and  got  an  appointment  to  tax  the  costs  on  the  9th 
July.  On  the  7th  of  July  a  second  notice  of  action  was  served 
on  defendant,  and  a  writ  issued  on  Monday,  the  9th  of  August. 
It  was  held  that  if  the  second  notice  was  bad  the  plaintiff  could 
avail  himself  of  the  first  notice,  notwithstanding  the  discontinu- 
ance of  the  suit  commenced  thereon,  the  object  of  the  notice 
being  to  enable  the  party  to  tender  amends,  and  the  discontinu- 
ance of  the  first  writ  or  giving  the  second  notice  in  no  way  pre- 
vented this.  It  was  also  held  that  though  the  last  day  of  the 
month's  notice  expired  on  Sunday,  the  defendant  had  not  the 
whole  of  the  following  day  to  tender  amends,  and,  thei'efore,  the 
action  was  not  commenced  too  soon.  Hatch  v.  Taylor,  1  Pugsley, 
39. 

Where  a  Justice  acts  either  wholly  without  jurisdiction,  or  en- 
tirely in  excess  of  his  jurisdiction,  the  notice  of  action  need  not 
contain  an  allegation  of  malice.     lb. 

The  effect  of  this  section  is  to  protect  persons  acting  illegally, 
but  in  the  supposed  pursuance  and  with  a  bona  fide  intention  of 
discharging  a  public  duty.      If   the  officer  in  the  supposed  dis- 
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charge  of  duty  had  done  nothing  illegal  he  would  not  need  the 
protection  of  any  statute.  See  Selmes  v.  Judge,  L.  R.,  6  Q.  B., 
724  ;  McDougall  v.  Peterson,  40  Q.  B.  (Ont.),  98.  When  what  is 
complained  of  is  the  negligent  omission  to  do  what  the  defend- 
ant was  called  upon  to  do  in  the  discharge  of  the  duty  of  his 
office,  then  no  notice  of  action  would  be  required ;  but  where  the 
party  neglects  to  do  an  act,  and  in  that  way  carrying  out  the 
law  according  to  his  erroneous  idea  of  his  duty,  then  he  is  enti- 
tled to  notice  of  action.  McDoiigall  v.  Peterson,  sujyt^a,  101  ; 
Moran  v.  Palvier,  13  C.  P.  (Ont.),  528;  Harrison  v.  Brega,  20 
Q.  B.  (Ont.),  324;  Harrold  v.  Corporation  Siincoe,  16  C.  P. 
(Ont.),  43. 

A  Justice  of  the  Peace  is  entitled  to  notice  of  action  whenever 
the  act  which  is  complained  of  is  done  by  him  in  the  honest  be- 
lief that  he  was  acting  in  the  execution  of  his  duty  as  a  magis- 
trate in  the  premises.  Sprung  y.  Anderson,  23  C.  P.  (Ont.),  159  ; 
Booth  V.  Clive,  10  C.  B.,  827 ;  Gox  v.  Reid,  13  Q.  B.,  558  ;  Read 
V.  Coker,  13  C.  B.,  850  ;  Friel  v.  Ferguson,  15  C.  P.  (Ont.),  584. 
See  further,  Pacaud  v.  Quesnel,  10  L.  C.  J.,  207 ;  Bettersworth  v. 
Hough,  10  L.  C.  J.,  184 ;  Murphy  v.  Ellis,  2  Hannay,  345  ;  Con- 
dell  V.  Price,  1  Hannay,  333  ;  Pickett  v.  Perkins.  1  Hannay,  131. 

In  an  action  for  wi-ongful  an-est,  though  the  conviction  made 
by  defendant  is  void,  he  is  entitled  to  notice  of  action  if  he  was 
acting  in  his  official  capacity  as  a  magistrate  and  had  jui-isdic- 
tion  over  the  plaintiff  and  the  subject  matter.  Haacke  v.  Adam- 
son,  14  C.  P.  (Ont.),  201. 

If  it  be  doubtful  whether  defendant  was  acting  in  the  execu- 
tion of  his  duty,  it  should  be  left  to  the  jury  to  say  whether  they 
believed  he  was  acting  as  a  magistrate  or  not,  and  if  they  find  in 
his  favour  on  that  point,  notice  mast  be  proved.  Garswell  v. 
Hurfrnan,  1  Q.  B.  (Ont.),  381. 

Under  the  29  Vic,  chap.  33,  proceedings  under  the  Master  and 
Servant's  Act  (Con.  Stats.  U.  C,  chap.  75)  must  be  taken  within 
one  month  after  the  engagement  has  ceased.  A  magistrate  hav- 
ing entertained  a  case  under  the  Act,  notwithstanding  more  than 
a  month  had  elapsed  since  the  termination  of  the  engagement, 
and  although  he  was  told  that  he  had  no  jurisdiction  and  was 
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shown  a  professional  opinion  to  that  effect  and  referred  to  the 
statute,  the  court  held  in  an  action  against  the  magistrate  that 
the  jury  were  warranted  in  finding  that  he  did  not  bona  Jide  be- 
lieve that  he  was  acting  in  the  execution  of  his  duty  in  a  matter 
within  his  jurisdiction,  and  that  he  was,  therefore,  not  entitled  to 
notice  of  action.     Cummins  v.  Moore,  37  Q.  B.  (Ont.),  130. 

Defendant,  a  Justice  of  the  Peace,  commenced  a  trial,  but  being 
required  as  a  witness  in  the  cause,  another  Justice  took  up  the 
trial  during  the  examination,  after  which  the  defendant  resumed 
it,  and  during  the  latter  stage  of  the  trial  committed  an  assault 
on  the  plaintiff.  It  was  held  that,  though  the  defendant,  when 
he  committed  the  assault,  was  acting  without  jurisdiction,  having 
no  right  to  resume  the  trial  under  the  Rev.  Stats.  N.  B.,  chap.  137, 
s.  28,  still,  if  he  had  reasonable  grounds  to  believe  that  he  had 
jurisdiction  to  do  so,  he  was  entitled  to  notice  of  action,  and  that 
this  question  should  have  been  left  to  the  jury.  Sumner  v.  Mc- 
Monagle,  Stephens  Dig.,  N.  B.,  10. 

Where  the  plaintiff's  evidence  shows  that  the  defendant  sued  in 
trespass  was  acting  bona  fide  as  a  Justice  of  the  Peace,  and  the 
Jury  so  find,  the  plaintiff  must  prove  notice  of  action,  and  this 
though  defendant  has  pleaded  only  the  general  issue  without  ad- 
ding "  by  Statute  "  in  the  margin.  Marsh  v.  Boulton,  4  Q.  B. 
(Ont.),  354. 

A  magistrate  is  entitled  to  notice  though  he  has  acted  without 
jurisdiction.  Where  it  was  clear  that  defendant  had  acted  as  a 
Justice  and  there  was  no  evidence  of  malice,  except  the  want  of 
jurisdiction,  it  was  held  not  necessary  to  entitle  him  to  notice  to 
leave  it  to  the  jury  to  say  whether  he  had  acted  in  good  faith. 
Bross  V.  Huber,  18  Q.  B.  (Ont.),  282. 

Where  a  magistrate  acts  in  direct  contravention  of  the  statute 
in  issuing  a  warrant  without  the  proper  information  iinder  the 
statute,  or  without  even  a  verbal  charge  having  been  laid  against 
the  plaintff,  and  there  is  no  evidence  of  bona  fides  on  his  part,  he 
is  not  entitled  to  notice  of  action.  Friel  v.  Ferguson,  15  C.  P. 
(Ont.),  584. 

The  Justice  must  honestly  believe  that  he  was  acting  in  the 
execution  of  his  duty  as  a  magistrate  with  respect  to  some  matter 
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within  his  jurisdiction,  or  he  must  honestly  believe  he  was  acting 
in  the  execution  of  his  office.  He  must  believe  in  the  existence 
of  those  facts,  which,  if  they  had  existed,  would  have  afforded 
him  a  justification  under  the  statute,  and  honestly  intended  to 
put  the  law  in  force  (ib). 

In  the  above  case  the  court  expressed  an  opinion  that  the  fact 
of  a  magistrate  issuing  a  warrant  without  the  limits  of  the 
county  for  which  he  acts,  does  not  necessarily  disentitle  him  to 
notice  of  action. 

Where  a  magistrate  acts  clearly  in  excess  of,  or  without  juris- 
diction, he  is  nevertheless  entitled  to  notice,  unless  the  bona  fides 
of  his  conduct  be  disproved  ;  but  the  plaintiff  may  require  that 
question  to  be  left  to  the  jury,  and  if  they  find  that  he  did  not 
honestly  believe  he  was  acting  as  a  magistrate,  he  has  no  claim  to 
notice.     Neill  v.  McMillan,  25  Q.  B.  (Ont ),  485. 

The  following  notice  of  action  : — "  And  also  for  that  you  on" 
&;c.,  "  at"  &c.,  did  cause  the  horse  upon  which  the  said  J.  U.,  was 
then  riding,  to  be  seized,  taken,  and  led  away,  and  the  said  J.  U. 
to  be  obliged  to  dismount  and  give  up  the  said  horse,  and  con- 
verted and  disposed  of  the  said  horse  to  your  own  use,  and  also  for 
that  you  caused  the  saddle  and  bridle  and  halter  then  on  the  said 
horse  to  be  seized,  taken,  and  carried  away,  and  to  be  converted 
and  disposed  of  to  your  own  use,  and  other  wrongs  to  the  said 
J.  U.,  then  and  there  did"  &c.,  was  held  sufficient  to  enable  the 
plaintiff  to  recover  the  value  of  the  horse  as  being  his  property. 
Upper  \.  McFarland,  5  Q.  B.  (Ont.),  101. 

So  the  following  notice  was  held  sufficient :  "  For  that  you  (the 
defendant),  on"  &c.,  "  at"  fee,  "  seized  and  took  away  divers  goods 
and  chattels  of  the  plaintiff,"  stating  the  value,  "  and  converted 
^nd  disposed  thereof  to  your  own  use,  and  other  wrongs  to  the 
said  (the  plaintiff),  did  to  his  great  damage  of  £50,  and  against 
the  peace  of  our  Lady  the  Queen."  Gillespie  v.  Wright,  14  Q.  B. 
(Ont.),  52.  See  as  to  form  of  action,  Connolly  v,  Adams,  11  Q.  B. 
(Ont.),  327. 

A  notice  of  action  was  given  to  a  Justice  of  the  Peace  in  the 
following  words : — "  To  John  G.  Bowes,  of  the  City  of  Toronto, 
-Esquire,  I,  Annie  Annstrong,  of  the  City  of  Toronto,  in  the  Pro- 
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vince  of  Canada,  spinster,  residing*  with  my  father,  James  Arm- 
strong, at  No.  148  Duchess  Street,  in  the  said  City  of  Toi'onto,  &c.," 
and  was  signed  by  the  plaintiff,  and  endorsed  "  C.  P.,  Armstrong 
V.  Bowes.  Notice  of  Annie  Armstrong  to  John  G.  Bowes,  The 
within  named  Annie  Armstrong  resides  at  No.  148  Duchess  street, 
in  the  City  of  Toronto,  Cameron  &  McMichael  for  the  plaintiff." 
It  was  held  that  this  notice  did  not  conform  to  the  provisions  of 
the  10th  section  of  the  statute,  not  having  the  place  of  abode  or 
business  of  the  attorney  endorsed,  nor  the  court  in  which  the 
action  was  to  be  brought,  stated.  Armstrong  v.  Bowes,  12  C.  P. 
(Ont.),  539.  The  place  of  abode  or  business  of  the  attorney  or 
agent  is  necessary  if  the  notice  is  served  by  the  attorney  or  agent, 
or  the  clerk  of  the  attorney  for  him.  A  person  who  serves  it  as 
agent  for  the  plaintiff,  must  endorse  h^'s  name  and  place  of  abode, 
or  business  (ih)  and  the  notice  must  also  be  endorsed  with  the 
name  ajid  place  of  abode  of  the  plaintiff  Moran  v.  Palmer,  13 
C.  P.  (Ont.),  528. 

The  notice  must  declare  the  place  of  residence  of  the  attorney. 
The  subscription  therefore  of  the  attorney  at  the  bottom  of  the 
notice,  "  A.  B.,  Attorney  for  the  said  C.  D.,  Simcoe,  Talbot  Dis- 
trict," was  held  insufficient.  Bates  v.  Walsh,  6  Q.  B.  (Ont.),  498  ; 
see  also  Gillesine  v.  Wright,  14  Q.  B.  (Ont.),  52, 

Where  the  name  and  place  of  residence  of  the  plaintiff's  attor- 
ney were  not  endorsed  on  the  notice  but  added  inside  at  the  foot 
of  it,  this  was  held  sufficient.  Bross  v.  Huber,  15  Q.  B.  (Ont.), 
625. 

The  name  and  place  of  abode  of  the  plaintiffs  attorney  need  not 
be  endorsed  on  the  back  of  the  notice  ;  it  is  sufficient  if  it  appears 
on  any  part  of  it.  Baxter  v.  Hallett,  Stephens  Dig.,  N.B.,11.  As  on 
the  face  of  it  {De  Gondouinv.  Lewis,  10  A.  &  E.  117),  if  he  des- 
cribes his  residence  as  of  Birmingham  generally,  it  will  be  suffici- 
ent (Oshorn  v.  Gough,  3  B.  &  P.,  551)  ;  but  merely  "  given  under 
my  hand  at  Durham,"  was  holden  insufficient,  for  it  was  not  des- 
criptive at  all  of  the  attorney's  place  of  abode.  Taylor  v.  Fenwick, 
7  T.  R.,  635. 

A  notice  describing  plaintiff's  place  of  abode,  as  "  of  the  Town- 
.ship  of  Garafraxa,  in  the  County  of  Wellington,  labourer,"  without 
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giving  the  lot  and  concession,  was  held  sufficient.  Neillv.  McMil- 
lan, 25  Q.  B.  (Ont.),  485. 

A  notice  of  action  describing  the  plaintiff's  residence,  as  of  the 
Township  of  B.,  in  the  County  of  P.,  is  sufficient.  McDonald 
V.  Stuckey,  31  Q.  B.  (Ont.),  577 ;  see  also,  Keill  v.  McMillan,  25 
Q.  B.  (Ont.),  485. 

This  notice  may  be  served  before  the  conviction,  order  or  war- 
rant complained  of  has  been  quashed,  under  the  4th  section  of  the 
Act.     Haylock  v.  Sparke,  22  L.  J.,  M.  C,  67. 

A  notice  of  action  charging  a  Justice  with  an  arrest  and  impii- 
sonment,  must  state  the  time  at  which  the  grievance  was  com- 
mitted, or  otherwise  it  will  be  defective.  SprvMg  v.  Anderson,  23 
C.  P.  (Ont.),  152. 

A  notice  of  action  in  trespass  under  "  The  Division  Courts  Act." 
Rev.  Stats.  (Ont.),  chap.  47,  s.  231,  which  is  substantially  the  same 
as  the  Rev.  Stat.  (Ont.), chap.  73,  was  held  insufficient  for  not  stat- 
ing the  time  and  place  of  the  alleged  trespass.  Moore  v.  Gidley, 
32  Q.  B.  (Ont.),  233. 

And  it  seems  in  an  action  against  a  Justice  for  arrest  and  im- 
prisonment, the  notice  of  action  must  allege  a  time  and  place.  In 
an  action  against  a  Justice,  the  notice  of  action  stated  that  the 
defendant  assaulted  plaintiff,  imprisoned  and  kept  him  in  prison 
for  a  long  time,  to  wit,  four  days,  and  caused  him  to  be  illegally 
arrested,  and  gave  him  into  the  custody  of  a  constable,  and  ille- 
gally committed  and  sent  him  in  such  custody  to  the  gaol,  at  the 
Town  of  Lindsay,  and  caused  him  to  be  there  confined  for  a  long 
time.  The  notice  was  held  insufficient,  as  omitting  to  state  where 
and  when  the  assault  took  place,  and  the  evidence  not  being  con- 
fined to  the  imprisonment  at  Lindsay.  Parkyn  v.  Staples,  19  C. 
P.  (Ont.),  240. 

A  notice  of  action  to  a  person  acting  as  a  constable  under  the 
Con.  Stats.  L.  C,  chap.  101,  stated  the  cause  of  action  to  the  effect 
following  :  "  For  that  you  on  the  20th  day  of  December,  1864, 
unlawfully  did  apprehend  and  seize  A.  B.,  and  unlawfully  did  keep 
him  a  prisoner  for  a  long  space  of  time,  to  wit,  for  the  space  of 
four  days,  and  other  wrongs  to  the  said  A.  B.  then  did,"  it  was 
held  that  this  notice  was  defective  in  not  shewing  the  place 
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where  the  injury  complained  of  was  sustained.     BetterswortJt  v. 
Hough,  1CL.C.R,  419. 

The  notice  of  action  must  contain  a  statement  of  the  place 
where  the  trespass  or  injury  was  committed,  Kemblev.  McGarry, 
6  O.  S.,  570.  A  notice  of  action  against  a  magistrate  must  distinctly 
specify  the  place  where  the  act  complained  of  was  done.  Madden 
V.  Sheiuer,  2  Q.  B.  (Ont.),  115. 

The  place  where  the  plaintiff  was  imprisoned  must  be  correctly 
stated.  Cronkhite  v.  Somerville,  3  Q.B.  (Ont.),  129.  The  notice 
stated  a  trespass  on  the  18th  October  and  on  divers  other  days. 
The  goods  were  seized  on  that  day,  but  returned  and  seized  on  the 
18th  of  November  and  sold ;  the  notice  was  held  sufficient. 
OUphant  v.  Leslie,  24  Q.B.  (Ont.),  .398. 

The  notice  need  not  describe  the  form  of  action  {Sabin  v. 
Deburg,  2  Camp.,  196);  but  if  it  do,  and  state  it  incorrectly,  the 
variance  will  be  fatal.     Stricklomd  v.  Ward,  7  T.  R.  631  n. 

A  notice  that  the  suit  will  be  brought  in  the  Court  of  Queen's 
Bench  or  Common  Pleas  is  insufficient ;  the  particular  court  in- 
tended must  be  specified.  Bross  v.  Huber,  18  Q.B.  (Ont.),  282  • 
Neville  v.  Corporation  Ross,  22  C.P.  (Ont.),  487 ;  see  also  Arm- 
strong V.  Boiues,  12  C.P.  (Ont.),  539. 

The  forms  prescribed  by  this  statute  must  be  strictly  fol- 
lowed in  the  notice  of  action,  and  where  the  notice  stated  that  the 
writ  would  be  issued  in  one  of  the  superior  courts,  but  it  was  by 
mistake  issued  in  the  other  court,  it  was  held  that  the  notice  could 
not  be  amended,  though  section  49  of  the  Administration  of  Justice 
Act,  1873,  provides  that  no  proceeding  at  law  or  in  equity  shall 
be  defeated  by  any  formal  objection,  the  objection  not  being  of 
such  a  character  as  to  be  cured  by  this  Act.  M'Crum  v.  Foley, 
6  P.R.  (Ont.),  164;  10  C.L.J.,N.S.,  105. 

It  is  no  objection  that  the  plaintiff  declares  by  a  different  attor- 
ney from  the  one  by  whom  the  notice  was  given  and  process 
issued.     McKenzie  v.  Mewburn,  6  0.  S.  486. 

Where  a  defendant  after  accepting  service  of  an  informal  notice 
added,  "  and  agi'ee  to  accept  the  same  as  a  sufficient  notice  of  action 
to  me  under  the  statute,"  it  was  held  that  he  could  not  afterwards 

16 
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rely  on  a  defect  in  the  notice.  Donaldson  v.  Haley,  13  C.P. 
(Ont.),  87. 

No  particular  addition  or  description  of  the  magistrate  need  be 
given  in  the  notice.     Haacke  v.  Adamson,  14  C.P.  (Ont.),  201. 

It  is  not  necessary  to  give  notice  of  an  action  for  a  penalty 
against  a  Justice  of  the  Peace  for  acting  without  proper  property 
qualification  ;  a  Justice  acting  without  qualification  is  not  entitled 
to  such  notice,     Crahb  q.t.  v.  Longvjorth,  4  C.P.  (Ont.),  283. 

Neither  is  notice  of  action  necessary  in  an  action  for  not  return- 
ing a  conviction.     Grant  q.t.  v.  McFadden,  11  C.P.  (Ont.),  122. 

11.  In  every  such  action  the  venue  shall  be  laid  in  the  County  where  the 
act  complained  of  was  committed,  and  in  actions  in  County  or  Division  Courts 
the  action  shall  be  brought  in  the  County  or  Division  within  which  the  act 
complained  of  was  committed  or  in  which  the  defendant  resides,  and  the  de- 
fendant may  plead  the  general  issue,  and  give  any  special  matter  of  defence, 
excuse  or  justification  in  e\'idence  under  such  plea  at  the  trial  of  the  action. 

12.  No  action  shall  be  brought  in  any  County  or  Division  Court  against  a 
Justice  of  the  Peace  for  anything  done  bj'  him  in  the  execution  of  his  office 
if  the  Justice  objects  thereto  ;  and  if  within  six  days  after  being  .served  with 
a  notice  of  any  such  action,  such  Justice  or  his  attorney  or  agent  gives  a 
written  notice  to  the  plaintiff  in  the  intended  action  that  he  objects  to  bei..g 
sued  in  such  County  or  Division  Court  for  such  cause  of  action,  no  proceed- 
ings shall  afterwards  be  had  in  such  Comity  or  Division  Court  in  any  such 
action,  but  it  shall  not  be  necessary  to  give  another  notice  of  action  in  order 
to  sue  such  Justice  in  any  other  Court. 

13.  In  every  such  case  after  notice  of  action  lias  been  given  as  aforesaid, 
and  before  an  action  has  been  commenced,  the  Justice  to  whom  such  notice 
has  been  given  may  tender  to  the  party  complaining,  or  to  his  attorney  or 
agent,  such  sum  of  money  as  he  thinks  fit  as  amends  for  the  injury  com- 
plained of  in  such  notice  ;  and  after  the  action  has  been  commenced,  and  at 
any  time  before  issue  joined  therein,  such  defendant,  if  he  has  not  made  a 
tender,  or  in  addition  to  the  tender,  may  pay  into  Court  such  sum  of  money 
as  he  thinks  fit,  and  such  tender  and  payment  of  money  into  Court,  or  either 
of  them,  may  afterwards  be  given  in  evidence  by  the  defendant  at  the  trial 
under  the  general  issue. 

Where  a  Justice  on  receiving  notice  of  action,  makes  a  tender 
which  is  not  paid  into  court,  and  the  jury  find  the  tender  suffici- 
ent, the  plaintiff"  is  not  entitled  to  have  a  verdict  for  the  amount 
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tendered ;  in  other  words,  the  tender  without  payment  into  court 
entitles  the  defendant  to  a  verdict.  Gidney  v.  Dihblee,  2  Pugsley, 
388. 

14.  If  the  jury  (or  the  Judge,  if  the  case  be  tried  without  a  jury)  at  the 
trial  be  of  opinion  that  the  plaintiif  is  not  entitled  to  damages  beyond  the 
sum  so  tendered  or  paid  into  Court,  they  shall  give  a  verdict  for  the  defend- 
ant, and  the  plaintiff  shall  not  be  at  liberty  to  elect  to  be  nonsuited,  and  the 
simi  of  money,  if  any,  so  paid  into  Court,  or  so  much  thereof  as  is  suffici- 
ent to  pay  or  satisfy  the  defendant's  costs  in  that  behalf,  shall  thereupon  be 
paid  out  of  Court  to  him,  and  the  residue,  if  any,  shall  be  paid  to  the  plain- 
tiff. 

15.  In  case  money  is  paid  into  Court  in  any  such  action,  and  the  plaintiff 
elects  to  accept  the  same  in  satisfaction  of  his  damages  in  the  action,  he  may 
obtain  from  any  Judge  of  the  Court  in  which  the  action  has  been  brought, 
an  order  that  the  money  shall  be  paid  out  of  Court  to  him,  and  that  the  de- 
fendant shall  pay  him  his  costs  to  be  taxed,  and  thereupon  the  said  action 
shall  be  determined,  and  such  order  shall  be  a  bar  to  any  other  action  for  the 
same  cause. 

10.   If  at  the  trial  of  any  such  action  the  plaintiff  does  not  prove . 

1.  That  the  action  was  brought  within  the  time  hereinbefore  limited  in  that 
behalf  ;  and 

2.  That  such  notice  as  aforesaid  was  given  one  month  before  the  action  was 
commenced  ;  and 

3.  The  cause  of  action  stated  in  such  notice  ;  and 

4.  That  the  cause  of  action  arose  in  the  County  or  place  laid  as  venue  in 
the  margin  of  the  declaration  ;  and 

5.  (Where  the  plaintiff  sues  in  a  County  or  Division  Court)  that  the 
cause  of  action  arose  within  the  County  or  United  Counties  for  which  such 
Court  is  holden  ;  then  and  in  any  such  case  the  plaintiff  shall  be  nonsuited  or 
a  verdict  shall  be  given  for  the  defendant. 

17.  In  case  the  plaintiff  in  any  such  action  is  entitled  to  recover,  and  he 
proves  the  levying  or  payment  of  any  penalty  or  sum  of  money  under  any 
conviction  or  order  as  parcel  of  the  damages  he  seeks  to  recover,  or  if  he 
proves  that  he  was  imprisoned  under  such  conviction  or  order  and  seeks  to 
recover  damages  for  such  imprisonment,  and  it  is  proved  that  he  was  actually 
guilty  of  the  offence  of  which  he  was  so  convicted,  or  that  he  was  liable   by 
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law  to  pay  the  sum  he  was  so  ordered  to  pay,  and  with  respect  to  such  im- 
prisonment that  he  has  undergone  no  greater  punishment  than  that  assigned 
by  law  for  the  offence  of  which  he  was  so  convicted,  or  for  non-payment  of 
the  sum  he  was  so  ordered  to  pay,  he  shall  not  be  entitled  to  recover  the 
amount  of  such  penalty  or  sum  so  levied  or  paid,  or  any  sum  beyond  the  sum 
of  three  cents  as  damages  for  such  imprisonment,  or  any  costs  of  suit  what- 
soever. 

In  New  Brunswick  the  Rev.  Stat.  chap.  129,  s.  11,  provides  that 
where  the  plaintiff  shall  be  entitled  to  recover  in  any  action 
against  a  Justice  he  shall  not  have  a  verdict  for  any  damages  be- 
yond two  pence,  or  any  costs  of  suit,  if  it  shall  be  proved  that  he 
was  guilty  of  the  offence  of  which  he  was  convicted  or  was  liable 
for  the  sum  he  was  ordered  to  pay,  and  had  undergone  no  greater 
punishment  than  that  assigned  by  law. 

The  plaintiff  having  been  convicted  before  defendants,  two 
Justices  of  the  Peace,  of  selling  spirituous  liquors  without  a  license 
was  fined  a  certain  sum  to  be  levied  by  distress,  and  if  not  paid 
within  a  limited  time  plaintiff  to  be  imprisoned.  At  the  expiration 
of  the  time  limited  for  payment,  defendants  issued  a  warrant  of 
commitment  without  previous  issue  of  distress  warrant.  In  an 
action  against  the  Justices  for  false  imprisonment,  the  court  held 
that  as  the  plaintiff  was  guilty  of  the  offence  of  which  she  was 
convicted  and  her  imprisonment  did  not  exceed  that  assigned  by 
law  to  the  offence,  the  defendants  were  entitled  to  the  protection 
of  the  statute.     Smith  v.  Simmons,  2  Pugsley,  203. 

This  statute  is  substantially  the  same  as  the  17th  section  of  the 
Rev.  Stat.  (Ont.),  chap.  73.  See  Campbell  v.  Fleivelling,  2  Pugsley, 
403.  But  the  statute  will  not  apply  if  the  Justice  had  no  right  to 
issue  the  warrant,  and  the  plaintiff  was  not  liable  to  pay  the 
amount  which  by  the  wan-ant  he  was  ordered  to  pay,  and  he  has 
suffered  a  gi-eater  punishment  than  that  assigned  by  law  to  the 
offence.     Campbell  v.  Flewelling,  supra. 

This  section  of  the  statute  is  not  confined  to  actions  in  which 
the  Justices  had  jurisdiction.  Bross  v.  Haber,  15  Q.  B.  (Ont.), 
625,  It  extends  as  well  to  trespass  as  to  case.  Haacke  v,  Adai^ison, 
14  C.  P.  (Ont.),  201. 

The  damages  must  be  reduced  where  the .  defendant  is  proved 
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guilty  of  the  offence  of  which  he  was  convicted.     Haache  v.  Adarm.- 
soih  14  C.  P.  (Ont.),  201. 

The  warrant  of  commitment  directed  the  plaintiff  to  be  kept  at 
hard  labour,  which  the  Act  under  which  the  conviction  took  place 
does  not  authorize.  The  turnkey  swore  that  the  plaintiff  "  did 
no  hard  work  in  ofaol."  It  was  held,  however,  that  this  was  not 
sufficient  to  show  that  he  was  not  put  to  compulsory  work,  so  as 
to  bring  the  defendant  within  that  part  of  the  section  which  re- 
quires it  to  be  proved  that  the  defendant  had  undergone  no 
greater  punishment  than  that  assigned  by  law  to  the  offence. 
Graham  v.  McArthur,  25  Q.  B.  (Ont.),  478. 

18.  If  the  plaintiff  in  any  such  action  recovers  a  verdict,  or  the  defendant 
allows  judgment  to  pass  against  him  by  default,  the  plaintiff  shall  be  entitled 
to  costs  in  the  same  manner  as  if  this  Act  had  not  been  passed. 

19.  If  in  any  such  case  it  is  stated  in  the  declaration,  or  in  the  summons 
and  particulars  if  the  plaintiff  sues  in  the  Division  Court,  that  the  Act  com- 
plained of  was  done  maliciously  and  without  reasonable  and  probable  cause, 
the  plaintiff,  if  he  recovers  a  verdict  for  any  damages,  or  if  the  defendant 
allows  judgment  to  pass  against  him  by  default,  shall  be  entitled  to  his  full 
costs  of  suit,  to  be  taxed  as  between  attorney  and  client ;  and  in  every  action 
against  a  Justice  of  the  Peace  for  anything  done  by  him  in  the  execution  of 
his  office,  the  defendant,  if  he  obtains  judgment  upon  verdict  or  otherwise, 
shall  in  all  cases  be  entitled  to  his  full  costs  in  that  behalf,  to  be  taxed  as  be- 
tween attorney  and  client. 

20.  So  far  as  applicable,  the  whole  of  this  Act  shall  apply  for  the  protec- 
tion of  every  officer  and  person  mentioned  in  the  first  section  hereof,  for  any- 
thing done  in  the  execution  of  his  office  as  therein  expressed. 

The  privilege  extended  to  Justices  by  the  4  &  5  Vic,  chap.  26, 
as  regards  exemption  from  costs,  were  not  cancelled  by  the  latter 
Act,  14  &  15  Vic,  chap.  54.     Finlatjv.  Raile,  9  Q.  B.  (Ont.),  66Q. 

Two  actions  were  brought  against  a  Justice  for  trespass  and 
false  imprisonment ;  on  the  30th  of  August,  1851,  a  verdict  for 
the  plaintiff  was  found  in  one  case  of  £2  10s.,  and  in  the  other  of 
Is.,  it  was  held  that  the  14  &  15  Vic,  chap.  54,  applied,  and  that 
the  plaintiff  was  entitled  to  his  full  costs  in  both  suits.  Keely  v. 
Raile,  2  P. R.  (Ont.),  155. 

Where  the  plaintiff  was  restricted  to  only  three  cents  damages 
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he  was  held  not  to  be  entitled  to  any  costs.  It  was  held,  also, 
that  the  18th  and  19th  sections  of  the  Con.  Stats.  U.  C,  chap.  126, 
taken  together  must  be  limited  "  to  any  such  action "  not  pro- 
vided for  in  section  17  of  the  same  Act.  It  was  held,  also,  that  no 
one  can  have  costs  taxed  to  him  who  did  not  incur  costs.  Haacke 
V.  Adarason,  10  IT.  C,  L.  J.,  270. 

Wlien  a  magistrate  commits  a  party  for  contempt,  and  on  ac- 
tion brought  for  false  imprLsonment  the  plaintiff  succeeds,  he  is 
entitled  to  full  costs  without  a  certificate.  Arniour  v.  Boswell,  6 
0.  S.,  450. 


i 
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SUMMARY  OF  THE  CRIMINAL  LAW  OF  CANADA. 


ABANDONING   CHILD. 
{See  Child.) 

ABDUCTION. 

The  Statute  32  &  33  Vic,  chap.  20,  ss.  54,  55,  embraces  three 
classes  of  cases : — (1)  Where  a  woman  of  any  age,  possessed  of 
property,  is  from  motives  of  lucre  taken  away  or  detained  against 
her  will,  with  intent  to  marry  or  carnally  know  her,  or  to  cause 
her  to  be  married  or  carnally  known  by  any  other  person  ;  (2) 
Where  a  woman  under  the  age  of  twenty-one  years  is  fraudu- 
lently allured  out  of  the  possession  and  against  the  will  of  her 
father,  or  of  any  other  person  having  the  lawful  care  or  charge  of 
her,  with  intent  to  marry  or  carnally  know  her,  or  to  cause  her  to 
be  married  or  carnally  known  by  any  other  person  ;  (3)  Where 
a  woman  of  any  age  is  taken  away  and  detained  by  force  and 
against  her  will,  with  intent  to  marry  or  carnally  know  her,  or  to 
cause  her  to  be  married  or  carnally  known  by  any  other  person. 

It  will  be  observed  that  the  statute  applies  whether  the  pris- 
oner's intention  is  to  marry  the  woman  himself,  or  to  assist  any 
other  person  to  do  so. 

It  would  seem  that  it  is  necessary  in  the  second  case  above  put, 
that  the  woman  should  be  possessed  of  property  as  in  the  first 
case,  and  in  neither  of  these  cases  will  the  offender  take  any  in- 
terest in  such  property. 

The  alleged  wife  is  in  all  these  cases  a  competent  witness 
against  the  prisoner.     R  v.  Wakefield,  1  Lew.,  279. 

In  the  second  case  it  will  be  observed  that  the  woman  must  be 
taken  out  of  the  possession  of  her  father.  This  involves  both  a 
taking  and  also  a  possession  by  the  father. 

If  the  girl  leaves  without  any  inducement  on  the  part  of  the 
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defendant,  and  then  goes  to  him,  he  is  not  within  the  statute. 
R.  V.  Olifier,  10  Cox,  402.  Neither  is  he  ^^'ithin  the  statute  if  it 
does  not  appear  that  he  knew  or  had  reason  to  believe  that  the 
girl  was  under  the  lawful  care  or  charge  of  her  father  or  mother, 
or  any  other  person.     R.  v.  Hibbert,  L.R,  1  C.C.R.,  184. 

Of  course  mere  absence  for  a  temporary  purpose,  and  with  in- 
tention of  returning,  does  not  interrupt  the  possession  of  the  father- 
It  is  no  defence  that  the  defendant  did  not  know  her  to  be  under 
sixteen,  or  might  suppose  from  her  appearance  that  she  was  older, 
or  even  that  he  believed  that  he  knew  she  was  over  that  a^-e.  E. 
V.  Prince,  L.  R.,  2  C.C.E,.,  154.  A  taking  by  force  is  not  necessary 
to  constitute  the  offence.  It  is  immaterial  whether  there  be  any 
corrupt  motive,  whether  the  gii'l  consent,  and  whether  the  defen- 
dant be  a  male  or  female.     R.  v.  Haivley,  1  F.  »&  F.,  648. 

The  expression,  "  taking  out  of  the  possession,"  means  taking  the 
girl  to  some  place  where  the  person  in  whose  charge  she  is  cannot 
exercise  control  over  her,  for  some  purpose  inconsistent  with  the 
object  of  such  control ;  a  taking  for  a  time  only  may  amount  to 
abduction.  If  the  consent  of  the  person  from  whose  possession 
the  girl  is  taken  is  obtained  by  fraud,  the  taking  is  deemed  to  be 
against  the  will  of  such  person.  R.y.  Prince,  L.R.,  2  C.C.R,.  154. 
An  information  under  the  56th  section  of  this  statute  which 
does  not  show  that  the  unmarried  girl  is  under  sixteen  years  of 
age,  and  is  taken  out  of  the  possession  of  and  against  the  will  of 
the  father  is  insufficient.     Whittier  v.  Diblee,  2  Pugsley,  243. 

Under  this  56th  section,  the  girl  must  be  in  the  posession  of 
some  person  having  the  lawful  care  or  charge  of  her,  but  if  such 
exist,  the  consent  of  the  girl  to  go  away  will  not  be  a  defence  for 
-the  prisoner.  A  guardian  is  a  person  having  the  lawful  care,  &c., 
within  the  meaning  of  the  statute,  and  it  is  not  necessary  to  prove 
a  strict  guardianship.  If  the  girl  leave  her  guardian's  house  for 
a  particular  purpose  with  his  sanction,  and  with  the  intention  of 
returning,  she  does  not  cease  to  be  in  his  possession  within  the 
meaning  of  the  statute.  There  must  be  proof  of  the  age  of  the 
girl,  but  the  girl  herself  and  her  father  or  mother  are  competent 
to  prove  this.      A  certificate  is  not  necessary,  at  all  events  where 
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the  prisoner  undertakes  to  establish  that  the  girl  was  not  baptized. 
R.  V.  Mondelet,  21  L.  C.  J.,  154. 

ABOETION. 

Under  the  32  &  33  Vic,  chap.  20,  ss.  59,  60,  three  classes  of 
persons  may  be  guilty  of  crimes  under  this  heading.  The  woman 
herself,  the  person  who  procures  or  supplies  the  drugs,  &c.,  some 
other  person. 

For  a  woman  being  with  child,  with  intent  to  procure  her  own 
miscarriage,  to  administer  to  herself  any  poison  or  other  noxious 
drug,  or  to  use  any  instrument  or  other  means,  or  for  any  person 
to  do  the  same  with  intent  to  procure  the  miscarriage  of  any 
woman,  whether  she  be  with  child  or  not,  is  felony. 

For  any  person  to  procure  or  supply  poison  or  other  noxious 
thing,  or  any  instrument  or  other  thing,  knowing  that  the  same 
is  intended  to  be  unlawfully  used  with  intent  to  procure  the  mis- 
carriage of  a  woman,  is  a  misdemeanor. 

Under  the  40  Vic,  chap.  28  administering  poison,  &ic,  with 
intent  to  commit  murder,  is  felony. 

If  A  procures  poison  and  delivers  it  to  B,  both  intending  that 
B  should  take  it  for  the  purpose  of  procuring  abortion,  and  B 
afterwards  takes  it  with  that  intent  in  the  absence  of  A,  the 
latter  may  be  convicted  of  causing  it  to  be  taken,  under  the  59th 
section  of  the  32  &  33  Vic,  chap.  20.  R.  v.  Wilson,  1  Dears.  & 
B.,  127. 

The  prisoner  gave  a  woman  savin  and  also  directions  how  to 
take  it.  The  woman  took  the  savin  accordingly.  The  prisoner 
also  made  up  into  pills  a  drug  which  the  woman  had  obtained  at 
the  prisoner's  request.  After  taking  the  savin  and  pills,  the 
woman  became  and  continued  very  ill  until  she  was  confined.  It 
was  held  that  this  was  a  causing  to  be  taken  within  the  section. 
R.  V.  Farron,  1  Dears.  &  B.,  164. 

A  woman  became  pregnant  by  the  prisoner,  and  died  from  the 
effects  of  corrosive  sublimate  taken  by  her  for  the  purpose  of  pro- 
curing abortion.  The  prisoner  knowingly  procured  it  for  the 
deceased  at  her  instigation,  and  under  the  influence  of  her  threat 
of  self-destruction  if  the  means  of  procuring  abortion  were  not 
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supplied  to  her,  it  was  held  that  the  prisoner  was  not  guilty  of 
murder  as  an  accessory  before  the  fact.  M.  v.  Fretwell,  9  Cox 
C.  C,  152. 

The  thing  supplied  must  be  proved  to  be  noxious,  the  supply- 
ing an  innoxious  drug,  whatever  may  be  the  intent  of  the  person 
supplying  it,  is  not  an  offence  against  this  section.  R.  v.  Isaacs, 
1  L.  &  C,  220. 

Under  section  60  of  the  Act,  it  is  not  necessary  that  the  woman 
herself  should  intend  to  use  the  drug,  or  that  any  other  persDU 
than  the  one  who  procured  it  .should  intend  that  it  should  be 
used.     R  V.  Hllbimn,  9  Cox  C.  C.,  386. 

accessories. 
{See  Principals  and  Accessories.) 

ACCOMPLICE. 

A  Justice  has  no  power  to  make  a  promise  of  pardon,  and  it  is 
his  duty  to  commit  an  accomplice  for  trial,  notwithstanding  it  is 
intended  that  he  should  give  evidence  for  the  prosecution. 

Where  the  evidence  would  be  too  weak  to  justify  a  commit- 
ment, independent  of  the  testimony  of  the  accomplice,  the  pro- 
per course  seems  to  be  to  take  the  deposition  of  the  accomplice 
in  the  usual  way,  cautioning  him  at  the  same  time  that  he  is  not 
bound  to  say  anything  which  may  criminate  himself.  In  this 
case  the  accomplice  would  be  bound  over  as  a  witness,  and  the 
circumstances  explained  to  the  Judge  before  the  indictment  against 
the  prisoner  is  presented  to  the  Grand  Jury.  Stone's  Jus.  Man., 
48. 

ADULTERATION   OF   FOOD,   DRINK   AND   DRUGS. 

The  law  on  this  subject  is  contained  chiefly  in  the  37  Vic,  chap. 
8  (amended  by  the  40  Vic,  chap.  18).  Under  this  statute  wil- 
fully admixing,  or  ordering  any  other  person  to  admix,  with  any 
article  of  food  or  drink,  any  deleterious  or  poisonous  ingredient  or 
material,  to  adulterate  the  same  for  sale,  and  wilfully  admixing 
and  ordering  any  other  person  to  admix,  any  ingredient  or  ma- 
terial, with  any  drug,  to  adulterate  the  same  for  sale,  subject^  the 
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offender,  for  the  first  offence,  to  a  penalty  of  one  hundred  dollars, 
together  with  costs  attending  the  conviction,  and,  for  the  second 
offence,  the  party  is  guilty  of  a  misdemeanor,  and  is  to  be  im- 
prisoned for  a  period  not  exceeding  six  calendar  months,  with 
hard  labour. 

Where  a  person  sold  as  butter  a  composition  of  butter,  lard, 
dripping,  tallow,  palm  oil  and  the  fat  of  certain  seeds,  it  was  held 
that,  unless  the  seller  said  that  the  butter  was  adulterated,  he 
represented  it  to  be  butter  and  not  anything  else,  and  that  no 
hardship  was  imposed  on  the  seller  by  this  construction,  as  he 
could  easily  ascertain  whether  the  article  was  pure  or  not.  Fitz- 
patrick  v.  Kelly,  L.  R.,  8  Q.  B.,  337. 

The  appellant,  a  tea  dealer,  was  convicted  for  selling  as  unadul- 
terated, "  green  tea  "  which  was  adulterated.  A  person  asked  for 
two  ounces  of  "  green  tea,"  at  the  appellant's  shop,  for  which  he 
paid  5|d.,  the  shopman  stating  that  he  was  authorized  by  his  em- 
ployers to  guarantee  all  their  green  teas,  of  the  value  of  3s.  per 
pound  and  upwards,  as  genuine  green  teas.  On  analysis  the  tea 
was  proved  to  be  painted,  or  faced  with  gypsum  and  Prussian 
blue,  for  the  purpose  of  colouring  it.  The  tea  was  sold  in  the  same 
state  in  which  it  comes  from  abroad.  The  tea  which  is  imported 
from  China  as  green  tea,  and  generally  known  as  such  in  the  tea 
trade,  is  painted  and  faced  in  this  manner,  but  this  practice  is 
not  known  to  the  public.  Pure  green  tea,  though  not  known  gen- 
erally in  the  trade  as  "  green  tea  "  is  imported  from  Japan.  It 
was  held  that  the  conviction  was  right,  under  section  23  of  the 
Act.     Roberts  v.  Egerton,  L.  R..,  9  Q.  B.,  494. 

A  person  who  sells  mustard  admixed  with  flour  and  turmeric, 
substances  not  injurious  to  health,  declaring  at  the  time  of  such 
sale  that  he  did  not  sell  the  article  as  pure  mustard,  is  not  guilty 
of  an  offence  under  the  24th  section,  and  it  is  not  necessary  in 
order  to  comply  with  this  section,  that  he  should  declare  the 
nature  and  proportion  of  the  substances  admixed.  Po2)e  and 
Tearle,  L.  R.,  9  C.  P.  499. 

AFFRAY. 
A  fighting  between  two  or  more  persons  in  some  public  place, 
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to  the  terror  of  Her  Majesty's  subjects  :  for  example,  a  prize  fight. 
If  it  takes  place  in  private,  it  will  be  an  assault.  It  differs  from 
a  riot,  inasmuch  as  there  must  be  three  persons  to  constitute  the 
latter,  and  also  in  not  being  premeditated. 

AGENTS,   bankers,   FACTORS,   ATTORNEYS. 

The  32  &  33  Yic,  chap.  21,  s.  76,  relates  to  frauds  by  persons  of 
this  class.  Although  this  statute  uses  the  words  "  or  other  agent," 
they  do  not  extend  the  meaning  of  the  previous  words,  but  only 
signify  persons,  the  nature  of  whose  occupation  is  such  that  chat- 
tels, valuable  securities,  kc,  belonging  to  third  persons  would,  in 
the  usual  course  of  their  business,  be  entrusted  to  them.  R.  v. 
Hynes,  13  Q.  B.  (Ont.),  194;  R.  v.  Armstrong,  20  Q.  B.  (Ont.), 
245. 

Under  this  section,  there  must  be  a  direction  in  writing  to  ap- 
ply the  money  in  a  specific  manner.  Where  there  is  no  such  direc- 
tion in  writing,  the  prisoner  cannot  be  convicted.  R.  v.  Cooper, 
L.  R,  2  C.  C.  R.,  123. 

The  second  branch  of  the  section  seems  to  apply  to  cases  where 
the  party  deals  with  the  securities  without  authority,  and  contrary 
to  the  purpose  for  which  they  were  entrusted,  and  where  the  se- 
curity, &c.,  is  used  for  the  purpose  for  which  it  Is  entrusted,  the 
charge  cannot  be  sustained,  unless,  perhaps,  in  a  case  where  it  is 
shewn  that  the  prisoner  at  the  time  of  receiving  the  security,  in- 
tended to  convert  it  to  his  own  use.  R.  v.  Tatlock,  L.  R.,  2  Q.  B. 
D,,  157.  See  also  on  the  construction  of  this  section,  R.  v.  Chris- 
tian, L.  R.,  2C.  C.  R.,94. 

Misdemeanors  under  these  sections  are  not  triable  at  sessions. 
(32  fc  33  Vic,  chap.  21,  s.  92)  ;  and  if  committed  by  a  firm,  &;c.,  the 
person  actually  doing  the  act  is  alone  liable.     Ih.  s.  91. 

In  regard  to  agency,  a  man  is  in  general  liable  for  what  he  au- 
thorizes another  pereon  to  do.  Thus  where  several  persons  com- 
bine for  an  unlawful  purpose,  an}'^  act  by  one  of  such  persons  in 
prosecution  of  such  purposes  renders  all  liable.  R.  v.  Curtley,  27 
Q.  B.  (Ont ),  013  ;  R.  v.  Slavin,  17  C.  P.  (Ont.),  205. 

See  2^ost,  Indictable  ofiences ;  also  Principals  and  acessories. 

So  the  owner  of  a  shop  is  criminally  liable  for  any  unlawful 
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act  done  therein  in  his  absence,  by  a  clerk  or  assistant ;  as  for  in- 
stance, for  the  sale  of  li(|uor  without  license  by  a  female  attend- 
ant.    R.  V.  King,  20  C.  P.  (Ont),  240. 

AGGRESSIONS    BY   SUBJECTS   OF    FOREIGN   STATES. 

The  31  Vic,  chap.  14,  now  protects  the  inhabitants  of  Canada 
against  lawless  aggressions  from  subjects  of  foreign  states,  at 
peace  with  Her  Majest}^  This  Act  was  extended  to  Prince  Edward 
Island  by  the  40  Vic,  chap.  4  ;  to  the  District  of  Keewatin,  by  the 
39  Vic,  chap.  21 ;  to  the  North-West  Territories  by  the  38  Vic, 
chap.  49,  and  to  British  Columbia  by  the  37  Vic,  chap.  42.  See 
also  the  31  Vic,  chap.  IG,  and  33  Vic,  chap.  1. 

The  second  section  of  the  statute  does  not  apply  to  a  British 
subject,  but  only  to  a  citizen  or  subject  of  any  foreign  state  or 
country.     See  R.  v.  McMahon,  26  Q.  B.  (Ont.),  195. 

The  third  section  of  the  statute  applies  to  the  case  of  a  British 
subject.     R.  V.  Lynch,  26  Q.  B.  (Ont.),  208. 

Where  the  prisoner  is  proved  to  have  said  he  was  an  American 
citizen,  and  had  been  in  the  American  army,  and  there  is  no  evi- 
dence offered  to  contradict  this,  it  is  evidence  against  the  prisoner 
as  his  own  admissions  and  declarations  of  the  country  to  which  he 
belonged.    R.  v.  mavin,  17  C.  P.  (Ont.),  205. 

Where  a  large  body  of  armed  men  enter  Canada,  with  intent  to 
levy  war,  any  person  joining  them  in  any  character,  though  in 
itself  peaceable,  such  as  reporter  merely,  is  equally  liable  with  the 
others,  for  there  is  a  common  unfawful  purpose,  and  any  act  in 
pursuance  of  it  involves  a  share  of  the  common  guilt.  R.  v.  Lyneh, 
26  Q.  B.  (Ont.),  208. 

It  is  not  necessary  in  order  to  render  a  party  amenable  to  the 
statute,  that  he  should  actually  have  arms  upon  his  person,  it  is 
quite  sufficient  that  he  is  present  and  concerned  with  those  who 
are  armed  for  all  who  are  present  at  the  commis-^.ion  of  the  offence 
are  principals,  and  are  alike  culpable  in  law.  R.  v.  Slavin,  17  C.  P. 
(Ont.),  205. 

Under  ihe  fourth  section  ©f  the  Act,  the  offence  in  the  case  of  a 
foreigner,  and  a  subject  is  substantially  different.  In  the  case 
of  a  British  subject,  the  Act  in  the  second  section  requires  proof, 
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not  only  of  the  status  as  such  subject,  but  also  of  joining  with 
foreigners  in  the  commission  of  it.  See  R.  v,  Magrath,  26  Q.  B. 
(Ont.),  385. 

APOSTACY. 

The  Imperial  Statute  9  &  10  Wm.  III.,  chap.  32,  s.  1,  provides 
that  if  any  one  educated  in  or  having  made  profession  of  the 
Christian  religion,  by  wi-iting,  printing,  teaching  or  advised  speak- 
ing, maintains  that  there  are  more  Gods  than  one,  or  denies  the 
Christian  religion  to  be  true  or  the  Holy  Scripture  to  be  of  Divine 
authority,  for  the  second  offence,  besides  being  incapable  of  bring- 
ing an  action,  or  being  guardian,  executor,  legatee  or  grantee,  must 
suffer  imprisonment  for  three  years  without  bail.  There  shall  be 
no  prosecution  for  such  words  spoken,  unless  information  of  such 
words  be  given  on  oath  before  a  Justice,  within  four  days  after 
they  are  spoken,  and  the  prosecution  be  within  three  months 
after  such  information.  The  offender  is  to  be  discharged,  if  within 
four  months  after  his  first  conviction  he  renounces  his  error. 

APPRENTICE. 

The  Con.  Stat.  U.  C,  chap.  7G,  contained  provisions  respecting 
apprentices  and  minors.    See  Rev.  Stat.  (Ont.),  chap.  135. 

When  the  defendant,  a  Justice  of  the  Peace,  convicted  one  Q., 
an  apprentice,  for  having  absented  himself  from  his  master's 
service  without  leave,  and  adjudged  that  he  should  give  sufficient 
security  to  make  satisfaction  to  his  master,  according  to  the 
statute,  and  in  default  of  such  satisfaction  to  be  imprisoned  in 
the  Common  Gaol  for  two  months  unless  the  said  satisfaction  be 
sooner  given.  The  conviction  was  quashed — first,  because  the 
articles  of  apprenticeship  were  not  within  the  Act,  for  it  appeared 
that  the  apprentice  was  a  minor,  and  the  articles  were  not  executed 
by  any  one  on  his  behalf,  and  secondly,  because  it  could  not  be 
sustained  under  the  10th  clause  of  the  statute  for  two  months' 
imprisonment,  or  under  the  11th  clause,  because  the  satisfaction 
to  be  given  was  not  ascertained,  and  as  it  was  not  ascertained,  it 
amounted  to  an  absolute   imprisonment  for  two  months,  which 
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was  not   authorized  by  the   statute.     R.  v.  Robertson,  11  Q.  B. 
(Ont.),  621. 

ARREST. 

The  Act  respecting  larceny  and  other  similar  offences,  32  &  33 
Vic,  chap.  21,  s.  117,  provides  that  any  person  found  committing 
any  offence  punishable  either  upon  indictment  or  upon  summary 
conviction  by  virtue  of  this  Act,  may  be  immediately  apprehended 
without  a  warrant  by  any  person  and  forthwith  taken  together 
with  the  property  if  any  on,  or  with  respect  to  which  the  offence 
is  committed,  before  some  neighbouring  Justice  of  the  Peace  to  be 
dealt  with  according  to  law.  So  by  the  same  section,  the  person 
to  whom  stolen  property  is  offered  may  arrest  the  party  ofl'ering  it ; 
see  also  32  &  33  Vic,  chaj).  29,  s.  3.  By  the  Act  respecting 
malicious  injuries  to  property, (32 &  33  Vic,  chap.  22,  s.  09,)  persons 
found  committing  any  offence  against  the  Act  may  in  like  manner 
be  immediately  apprehended  without  a  warrant  by  any  peace 
officer,  or  the  owner  of  the  property  injured,  or  his  servant.  Simi- 
lar provision  is  made  by  the  32  &  33  Vic,  chap.  29,  s.  2,  and  by 
section  4  any  person  may  apprehend  any  other  person  found 
committing  any  indictable  offence  in  the  night ;  so  by  section  5 
a  constable  or  peace  officer  may  without  a  warrant  take  into 
custody  any  person  whom  he  finds  lying  or  loitering  in  any  high- 
way, yard  or  other  place  during  the  night,  and  whom  he  has  good 
cause  to  suspect  of  having  committed  or  being  about  to  commit 
any  felony.  By  section  6  such  person  must  be  brought  before  a 
Justice  of  the  Peace  by  noon  of  the  following  day. 

Under  the  33rd  section  of  the  32  &  83  Vic,  chap.  18,  relating 
to  coin,  &c.,  any  person  may  apprehend  any  other  person  found 
comnntting  an  indictable  offence  against  the  Act,  and  may  convey 
or  deliver  him  to  some  peace  officer,  in  order  to  his  being- 
conveyed  as  soon  as  reasonably  may  be  before  a  Justice  of  the 
Peace,  to  be  dealt  with  according  to  law.  Under  the  32  &  33  Vic, 
chap.  20,  s.  37,  persons  disturbing  any  assemblage  of  persons  met 
for  religious  worship  may  be  arrested  on  view  by  any  peace 
officer  present  at  such  meeting,  or  by  any  other  person  thereto 
verbally  authorized  by  any  Justice  of  the  Peace  present  thereat. 
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See  further  as  to  aiTest,the  Act  for  the  better  preservation  of  the 
peace  in  the  vicinity  of  public  works  (32  &;  33  Vic,  chap.  24,  s.  8)  ; 
also  the  Act  respecting  certain  offences  relative  to  Her  Majesty's 
arm;y'  and  navy  (32  k  33  Vic,  chap.  25,  s.  7,)  also  the  Act  respecting 
cruelty  to  animals  (^^2  &  33  Vic,  chap.  27.  s.  4,)  and  the  Act  re- 
specting riots,  (31  Vic,  chap.  70,  s.  4). 

When  it  is  intended  to  arrest  an  offender  on  the  ground  of  his 
being  "  found  committing "  an  offence  against  these  Acts,  the 
offender  must  be  taken  either  in  the  act  of  committing  the  offence 
or  on  fresh  pursuit.  Haiiway  v.  Boulthee,  1  M.  &,  R.,  15,  but  not  on 
his  return  after  committing  the  ofience.  R.  v.  Phelpf^,  C.  &d  M.,180. 
The  words  "  found  committing  "  mean  either  seeing  the  party 
actually  committing  the  offence  or  pursuing  him  immediately  and 
continuously  after  his  committing  of  it.  B.  v.  Curran,  3  C.  &  P., 
397.  Pursuit  after  an  interval  of  three  hours  would  not  be  a  fresh 
pursuit.  Doiuniwj  v.  Capel,  L.  R.,  2  C.  P.,  461  ;  Leete  v.  Hart,  37 
L.  J.,  C.  P.,  157.  Immediately  in  the  statute  means  after  the 
commission  of  the  offence,  and  not  after  its  discovery.     lb. 

Where  a  man  is  himself  insulted  by  a  person  disturbing  the 
peace  in  a  public  street,  he  may  arrest  the  offender  and  take  him 
to  a  peace  officer  to  answer  for  a  breach  of  the  peace.  Forrester 
V.  Clarke,  3  Q.  B.  (Ont.),  151. 

The  fact  that  a  party  is  violently  assaulting  the  wife  and  child 
of  another,  is  no  legal  justification  for  the  latter,  not  being  a  peace 
officer,  breaking  into  the  house  of  the  former  in  order  to  prevent  . 
the  breach  of  the  peace.     Rockvjell  v.  Murray,  6  Q.  B.  (Ont.),  412. 

In  King  v.  Foe,  15  L.  T.  N.  S.  37,  it  was  left  undecided  and  in 
doubt  whether  a  magistrate  has  a  right  to  arrest  a  person  for  a 
misdemeanor  committed  in  his  view.  Where  there  has  been  no 
breach  of  the  peace,  actual  or  apprehended,  a  magistrate  has  no 
right  to  detain  a  known  person  to  answer  a  charge  of  misde- 
meanor verbally  intimated  to  him,  without  a  regular  information 
before  him  in  his  capacity  of  magistrate  that  he  may  be  able  to 
judge  whether  it  charges  any  offence  to  which  the  party  ought  to 
answer.     Caudle  v.  Ferguson,  1  Q.  B.,  889. 

Where  a  magistrate  allows  a  prisoner  to  depart  without  ex- 
amining into  the  charge  against  him    with  a  direction  to  appear 
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the  next  morning  at  the  police  office,  and  in  the  meantime  on  th( 
L;round  that  he  was  insulted  by  the  prisoner  when  in  custody  be- 
fore him  the  previous  evening,  gives  verbal  instructions  to  a  con- 
stable to  apprehend  him  and  take  him  to  the  station-house 
or  gaol,  such  imprisonment  is  illegal,  and  the  magistrate  cannot 
justify  the  arrest.     Fovjell  v.  Williamson,  1  Q.  B.  (Ont.),  154. 

Under  the  1  Vic,  chap.  21,  it  is  illegal  in  a  magistrate  to  cause 
the  arrest  of  a  party  in  the  first  instance,  he  must  be  first  sum 
moned  before  him.     Gronkkitev.  Somvierville,  3  Q.  B.  (Ont.),  129. 

Where  a  defendant  has  been  brought  before  one  magistrate  and 
bailed  by  him,  although  the  statute  may  require  the  presence  of 
three  to  convict  the  prisoner,  a  second  arrest  for  the  same  charge 
by  the  same  complainant  before  the  time  appointed  for  hearing  is 
illegal.     King  v.  Orr,  5  O.  S.  724. 

After  the  arrest  of  a  person  on  suspicion  of  felony,  a  J  ustice  of 
the  Peace  can  only  detain  him  a  reasonable  time  for  examination. 
Ashley  v.  Dundas,  5  O.  S.  754. 

ARSON. 

This  offence  is  regulated  by  the  Act  82  &  83  Vic.  chap.  22,  It 
arises  where  a  person  unlawfully  and  maliciously  sets  fire  to  the 
house  of  another,  or  to  any  building  described  in  the  Act  as  the  sub- 
ject of  arson.  The  setting  fire  must  be  to  such  an  extent  that  some 
part  of  the  house  is  actually  burnt,  and  a  bare  intent  or  attempt  to 
set  fire  to  the  house  is  not  sufficient.  Arch.  Crim.  Pldg.,  509  ;  see, 
however,  section  12,  post.  The  offence  may  also  be  committed 
when  a  party  sets  fire  to  a  house  whether  it  is  then  in  his  pos- 
session, or  the  possession  of  any  other  person,  but  in  such  case 
there  must  be  an  intent  to  injure  or  defraud  some  third  person,  as 
for  instance  when  a  man  sets  fire  to  his  own  house  to  defraud  an 
Insurance  Company.  K  v.  Bryans,  12  C.P.  (Ont.),  161  ;  32  & 
38  Vic,  chap.  22,  ss.  8  &  67.  The  burning  must  be  malicious,  but 
the  malice  need  not  be  directed  against  the  owner  of  the  pro- 
perty. 32  &  38  Vic,  chap.  22,  s.  66.  The  burning  must  also  be 
wilful  and  no  negligence  or  mis-chance  will  amount  to  such  a 
burning.     2  Russ  Or.,  1025. 

The  7th  section  of  the  32  &  38  Vic,  chap.  22,  extends  the 
17 
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meaning  of  the  term  building.  Under  this  section,  the  building 
need  not  necessarily  be  a  completed  or  finished  structure,  it  is 
sufficient  if  it  is  a  connected  and  entire  stnicture.  R.  v.  Manning, 
L.  R.,  1  C.  C.  R.,  338. 

Under  the  3rd  section  of  the  32  &  33  Vic,  chap.  22,  the  intent 
to  injure  or  defraud  is  made  a  part  of  the  crime,  and  must  be 
proved  at  the  trial.     R.  v.  Cronin,  36  Q.  B.  (Ont.),  342. 

This  intention  must  be  to  injure  or  defraud  some  person  who 
is  not  identified  with  the  defendant.  Therefore  a  married  woman 
cannot  be  indicted  for  setting  fire  to  the  house  of  her  husband 
with  intent  to  injure  him.     R.  v.  March,  1  Mood.  C.  C,  182. 

But  it  is  not  necessary  to  prove  an  intent  to  injure  or  defraud 
any  particular  person.  It  is  sufficient  to  prove  that  the  party 
accused  did  the  act  charged,  with  intent  to  injure  or  defraud,  as 
the  case  may  be.     32  &  33  Vic,  chap.  22,  s.  68. 

The  general  rule  that  a  party  intends  the  natural  consequences 
of  his  act  must  apply  in  arson  as  well  as  other  cases.  An  "  unoc- 
cupied "  building  may  come  within  section  3  of  the  Statute,  for 
if  no  one  else  is  in  occupation  or  possession  of  the  building,  the 
oAATier  is  in  law  in  "  possession."  R.  v.  Cronin,  36  Q.  B.  (Ont.), 
342. 

An  unfinished  structure,  intended  to  be  used  as  a  house,  is  not 
a  house  within  the  meaning  of  section  3  of  this  Act.  R.  v.  Edgell, 
11  Cox.  C.  C.  132. 

Under  section  8  of  the  statute,  setting  fire  to  goods  in  any 
building  under  such  circumstances,  that  if  the  building  were 
thereby  set  fire  to,  the  ofience  would  amount  to  felony,  is  felony. 
Under  this  section  an  intent  to  injure  the  owner  of  the  goods  is 
not  sufficient,  there  must  also  be  an  intention  to  injure  the  owner 
of  the  building,  and  the  act  must  be  wilful  and  malicious  as 
again:  t  him.     R.  v.  Child,  L.  R,  1  C.  C.  R.,  307. 

The  prisoner  wilfully  set  fire  to  goods  consisting  of  furniture 
and  stock  in  trade,  being  in  a  house  in  his  occupation,  with  intent 
to  defraud  an  insurance  company.  The  house  was  not  set  on  fire 
or  burnt,  but  he  was  held  guilty  of  felony.  R.  v.  Lyon.s,  8  Cox 
C.  C,  84. 

Throwing  a  light  into  a  letter-box  with  the  intention  of  burn- 
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ing  the  letters,  but  not  the  house,  is  not  a  felony  within  this 
section.     R.  v.  BiUtone,  10  Cox  C.  C,  20. 

Under  the  9th  section,  recklessly  and  negligently  setting  fire 
to  forests,  &c.,  is  a  misdemeanor,  and  by  section  10  a  magistrate 
may.  when  the  offence  is  not  serious,  dispose  of  the  matter 
summarily. 

Under  section  12  of  the  32  &  23  Vic,  chap.  22.  unlawfully  and 
maliciously  attempting,  by  any  overt  act,  to  set  fire  to  any  build- 
ing under  such  circumstances  that  if  the  same  were  thereby  set 
fire  to  the  offender  would  be  guilty  of  felony,  is  felony. 

The  prisoner  saturated  a  blanket  with  coal  oil,  and  placed  it  so 
that  if  the  flames  were  communicated  to  it  the  building  would 
have  caught  fire.  He  then  lighted  a  match  and  held  it  in  his 
fingers  till  it  was  burning  well,  and  then  put  it  down  towards 
the  blanket  and  got  it  within  an  inch  or  two  of  the  blanket  when 
the  match  went  out.  The  blaze  did  not  touch  the  blanket,  and  the 
prisoner  threw  away  the  match  and  left  without  making  auysecond 
attempt.  No  fire  was  actually  communicated  to  the  oil  or  blanket, 
it  was  held  that  these  were  overt  acts  immediately  and  directly 
tending  to  the  execution  of  the  principal  crime,  and  that  the 
prisoner  was  properly  convicted  under  this  section  of  an  attempt 
at  arson.     R.  v.  Goodman,  22  C.  P.  (Ont.),  338. 

Setting  fire  to  a  quantity  of  straw  on  a  lory  is  not  setting  fire 
to  a  stack  of  straw  within  the  meaning  of  the  21st  section,  the 
the  straw  being  on  its  way  to  market,  and  it  not  appearing 
whether  it  was  being  removed  to  or  from  a  stack.  R.  v.  Satchwell, 
L.  R,  2  C.  C.  R.,  21. 

ASSAULT   AND   BATTERY. 

An  assault  is  an  attempt  unlawfully  to  apply  any,  the  least,  ac- 
tual force  to  the  person  of  another,  directly  or  indirectly.  See 
R.  V.  Shaw,  23  Q.  B.  (Ont.),  G19. 

There  need  not  be  an  actual  touching  of  the  person  assaulted, 
but  mere  words  never  amount  to  an  assault. 

A  battery  is  not  necessarily  a  forcible  striking  with  the  hand, 
or  stick  or  the  like,  but  includes  every  touching  or  laying  hold, 
however  trifling,  of  another  person,  or  his   clothes  in  an  angry, 
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revengeful,  rude,  insolent  or  hostile  manner,  for  example,  jost- 
ling another  out  of  the  way.  Thus,  if  a  man  strikes  at  another 
with  a  cane  or  fist,  or  throws  a  bottle  at  him,  if  he  miss  it  is  an 
assault,  if  he  hit,  it  is  a  battery. 

There  can  be  no  assault  where  the  party  consents  to  the  act 
done.  R  v.  Guthrie,  L.  R.,  1  C.  C.  R.,  243  ;  R  v.  Connolly,  26 
Q.  B.  (Ont.),  320. 

Using  insulting  and  abusive  language  to  a  person  in  his  own 
ofiice,  and  on  the  public  street,  and  using  the  fi.st  in  a  threaten- 
ing and  menacing  manner  to  the  face  and  head  of  a  person, 
amounts  to  an  assault.     R  v.  Harmer.  17  Q.  B.  (Ont.),  555. 

A  conductor  on  a  train  is  not  liable  for  an  assault  under  the 
Con.  Stats.  Can.,  chap.  66,  s.  106,  in  attempting  to  put  a  pereon 
off  the  cars  who  refuses,  after  being  several  times  requested,  to 
pay  his  proper  fare.  R.  v.  Faneuf,  5  L.  C,  J.  167.  No  doubt, 
however,  if  the  conductor  used  more  force  than  was  necessaiy  it 
would  amount  to  an  assault.  Moderate  correction  of  a  servant, 
or  scholar,  by  his  master  is  not  an  assault ;  but  wounding,  kicking 
and  tearing  a  person's  clothes  do  not  fall  within  the  scope  of 
moderate  correction.     Mitchell  v.  Defries,  2  Q.  B.  (Ont.),  430. 

Chastisement  unnecessary  for  the  maintenance  of  school  dis- 
ciphne,  and  out  of  proportion  to  the  nature  of  the  offence,  and 
springing  from  motives  of  caprice,  anger,  or  bad  temper,  cannot 
be  justified  by  a  schoolmaster.  Brisson  v.  Lafontaine,  8  L.  C. 
J.,  173. 

The  offence  of  assault  is  a  misdemeanor,  and  is  so  punishable. 
R.  V.  Taylor,  L.R.,  1  C.C.R.,  194.  The  punishment  usually  inflicted 
is  fine,  imprisonment,  and  sureties  to  keep  the  peace  ;  and  the 
Court  of  Quarter  Sessions  has  a  general  jurisdiction  to  fine  and 
imprison  for  an  assault.     Ovens  v.  Taylor,  19  C.P.  (Ont.),  49-52. 

If  on  the  hearing  of  a  charsfe  of  assault  evidence  be  jjiven  of  a 
higher  offence  such  as  rape,  the  Justices  may  still  convict  of  the 
common  assault,  provided  they  disbelieve  the  evidence  as  to  the 
other  point.  Ex  parte  Thompson,  6  H.  &  N.,  193  ;  Wilkinson  v. 
Button,  3  B.       S.,  821. 

Where  a  child  submits  to  an  act,  not  knowing  its  nature,  it  is 
an  assault ;  though  if  there  were  a  positive  will  and  consent  ex- 


ASSAULT   AND   BATTERY.  261 

ercised  it  would  not  be.  Tlie  prisoner  was  indicted  for  indecently 
assaultino-  two  boys,  each  of  whom  was  eight  years  of  age.  It 
was  proved  that  the  prisoner  did  acts  towards  the  boys  which 
amounted  to  indecent  assaults  if  they  did  not  consent  to  them. 
The  boys  stated  in  evidence  that  they  did  not  know  what  he  was 
going  to  do  to  them  when  he  did  each  of  the  acts  in  question.  It 
appeared  that  the  boys  merely  submitted  to  the  acts,  not  knowing 
their  nature,  and  it  was  held  that  the  prisoner  might  be  convicted 
of  an  assault.     R.  v.  Lock,  L.  R.,  2  C.C.R.,  10. 

It  may  be  observed  that  indecent  assaults  fall  within  the  pro- 
visions of  the  32  &  33  Vic,  chap.  29,  s.  28,  as  amended  b}^  the  40 
Vic,  chap.  26. 

The  32  iSs  33  Vic,  chap.  20,  s.  36,  and  following  sections,  govern 
the  subject  of  assaults  ;  various  acts  of  assault  are  under  this 
statute  made  misdemeanors.  By  the  32  &  33  Vic,  chap.  29,  s. 
51,  on  a  trial  for  any  felony  which  includes  an  assault,  there  may 
be  an  acquittal  of  the  felony  and  a  conviction  of  the  assault,  if  the 
evidence  warrants  such  finding.  But  under  this  statute  there 
cannot  be  a  conviction  of  an  assault,  unless  the  assault  is  included 
in  and  forms  parcel  of  the  felony  ;  and  the  assault  must  also  be 
committed  in  attempting  to  commit  the  felony,  and  in  pursuance 
of  that  object.  R.  v.  Dingman,  22  Q.B.  (Ont.),  283  ;  R.v.  Cregan 
i  Hannay,  36  ;  R.  v.  Ganes,  22  C.  P.  (Ont.),  185  ;  R.  v.  Smith,  34 
Q.B. (Ont.),  552.  So  on  an  indictment  for  shooting  with  a  felonious 
intent,  the  prisoner  if  acquitted  of  the  felony  may  be  convicted  of 
a  common  assault.  To  discharge  a  pistol  loaded  with  powder  and 
wadding  at  a  person  within  such  a  distance  that  he  might  have 
been  hit,  is  an  assault.     R.  v.  Gronan,  24  C.P.  (Ont.),  106. 

To  support  a  charge  of  an  assault  on  a  constable  in  the  execu- 
tion of  his  duty,  it  is  not  necessary  that  the  defendant  should  know 
that  he  was  a  constable  then  in  the  execution  of  his  duty  ;  it  is 
sufficient  that  the  constable  should  have  been  acting  in  the  execu- 
tion of  his  duty,  and  then  been  assaulted.  R.  v.  Forbes,  10  Cox 
0.  C,  362.  If  a  constable  sees  an  assault  committed,  he  may, 
recently  after  that  assault,  and  before  all  danger  of  further 
violence  has  ceased,  apprehend  the  oft'ender ;  and  if  in  so  doing  he 
is  resisted  and  assaulted,  the  person  assaulting  is  liable  to  be  con- 
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victed  of  assaulting  a  constable  in  the  execution  of  his  duty.     R. 
V.  Light,  7  Cox  C.C,  389. 

Where  a  police  officer  attempts  an  arrest,  by  virtue  of  a  war- 
rant, for  any  offence  less  than  felony,  as  for  instance,  an  offence 
punishable  on  summary  conviction,  the  person  resisting  such 
arrest,  and  assaulting  the  officer  in  so  doing,  cannot  be  convicted 
of  such  assault,  if  the  officer  has  not  the  warrant  in  his  possession 
at  the  time  of  the  arrest — a  constable  not  being  authorized  to 
arrest  for  any  offence  less  than  felony,  unless  he  has  the  warrant 
in  his  possession  at  the  time.     Codd  v.  Cabe,  L.  R.,  1  Ex.  D.,  352. 

A  Justice  of  the  Peace  has  no  jurisdiction  to  try  an  assault 
summarily,  unless  it  is  given  him  by  statute  (R.  v.  O'Leary, 
3  Pugsley,  264 ;  Re  Siuitzer,  9  U.  C,  L.  J.,  266)  ;  and  he  must 
strictly  pursue  the  authority  given,  and  in  order  to  give  him 
jurisdiction  under  the  Statute  of  Canada,  (32  &  33  Vic,  chap. 
20,  s.  43)  it  is  necessary  that  the  complainant  should  request  him 
to  proceed  summarily,  and  this  request  should  be  made  at  the 
time  of  the  complaint,  but  the  request  need  not  appear  on  the 
face  of  the  conviction.  76.  See  also  R.  v.  Shmu.  23  Q.  B.  (Ont.), 
616. 

Where  the  proceedings  did  not  show  whether  such  request  was 
made  or  not,  but  it  was  proved  that  the  complainant  was  present 
at  the  return  of  the  summons,  and  gave  evidence  against  defend- 
ant ;  if  any  "  intendment  "  could  be  made  it  might  be  presumed 
complainant  had  made  such  request. 

If  a  warrant  of  commitment,  issued  by  a  Justice  of  the  Peace, 
is  good  on  its  face,  and  the  magistrate  had  jurisdiction  in  the  case, 
it  is  a  justification  to  a  constable  to  whom  it  is  given  to  be  execu- 
ted, and  a  person  resisting  him  is  guilty  of  an  assault.  B  :  t  a  war- 
rant good  on  its  face,  will  not  protect  a  Justice,  if  the  warrant 
has  no  valid  foundation,  as  if  it  is  issued  without  any  proper 
information  being  laid.  AjpiJleton  v.  Lepi^r,  20  C.  P.  (Ont.),  138. 
Where  the  warrant  was  based  on  a  conviction  for  an  unlawful 
assault,  it  was  held  not  necessary,  in  order  to  make  the  warrant 
legal,  and  a  justification  to  the  constable  that  it  should  be  stated 
in  the  conviction  and  warrant,  that  the  complainant  had  requested 
the  magistrate  to  proceed  summarily. 
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A  conviction  for  an  unlawful  assault  may  adjudge  defendant  to 
be  imprisoned  in  the  tirst  instance,  under  section  43  of  the  32  & 
33  Vic,  chap.  20.  It  is  not  necessary  before  a  defendant  convic- 
ted of  an  assault  is  imprisoned,  that  he  should  be  served  with  a 
copy  of  the  minutes  of  the  conviction.  R  .v.  O'Ledry,  13  C.L.J., 
N.  S.,  133 ;  3  Pugsley,  264. 

It  is  probable  that  the  32  &  33  Vic,  chap.  20,  s.  43,  only  applies 
to  common  assaults.  At  all  events,  the  opinion  of  Mr.  Justice 
Wilson,  in  reference  to  the  Con.  Stat.  Can.,  chap.  91,  s.  37,  was 
that  this  statute  only  applied  to  common  assaults ;  and  the  only 
substantial  difference  between  the  statutes  is,  that  the  44th  sec- 
tion of  the  consolidated  statute  spoke  of  a  common  assault.  Re 
McKinnon,  2  U.  C,  L.  J.,  N.  S.,  324. 

A  conviction  by  Justices  under  one  statute,  for  what  amounts 
to  an  assault,  is  a  bar  to  a  conviction  under  another  statute  for  the 
same  assault.  This  arises  from  the  principles  of  the  common  law 
independently  of  any  statutory  enactment,  and  where  the  first 
conviction  is  by  a  competent  jurisdiction,  it  matters  not  whether 
it  is  by  a  summary  proceeding  before  Justices  or  by  a  trial  before 
a  jury.  Thus  in  England  where  the  appellant  was  summarily 
convicted  before  Justices  under  The  Highway  Act,  5  &  6  Wm.  IV., 
chap  50,  s.  78,  of  an  assault  in  riding  a  horse  against  the  respond- 
ent, it  was  held  that  the  conviction  was  a  bar  to  any  proceedings 
under  the  section  42  of  the  English  Act  (24  &  25  Vic,  chap.  100) 
corresponding  to  the  above.  Wemyss  and  Hopkins,  L.  R,  10  Q. 
B.,  378. 

A  certificate  of  dismissal  of  a  charge  of  assault  will  bar  an  action 
founded  on  the  same  facts,  for  tearing  the  plaintifi"s  clothes  on  the 
same  occasion.    Jidien  v.  King,  17  L.  C.  R.,  268. 

A  conviction  for  an  assault  on  the  wife,  and  a  certificate  under 
this  section  has  been  held  in  England  to  bar  a  civil  action  for 
damages  by  husband  and  wife  in  respect  of  the  same  assault, 
though  the  comjjlaint  before  the  magistrate  was  by  tlie  wife  alone. 
Mas'per  v.  Broivn,  L.  R.,  1  C.  P.  D.,  97. 

Though  a  party  is  convicted  of  an  assault  on  a  charge  of  assault, 
under  the  43rd  section  of  the  Act,  and  obtains  a  certificate  under 
the  45th  section,  he  may  afterwards  be  indicted  for  manslaughter, 
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should  the  party  die  from  the  effects  of  the  assault.  R.  v.  MorHs, 
L.  R,  1  C.  C.  R.,  90.  But  a  charge  of  assault  and  battery  accom- 
panied by  a  malicious  cutting  and  wounding,  so  as  to  cause  griev- 
ous bodily  harm,  would  be  barred  by  a  certificate  of  acquittal  of 
assault  and  batteiy  on  the  same  facts.  Re  Conklin,  31  Q.  B.  (Ont.), 
165 ;  so  the  conviction  would  bar  an  indictment  for  felonious 
stabbing  (R.  v.  Walker,  2  M.  &  Rob.,  446) ;  or  an  assault  with  in- 
tent to  commit  a  rape.    Re  Thompson,  6  H.  &  N.,  193. 

It  has  been  held  that  a  complaint  under  the  43rd  section  cannot 
be  withdrawn  by  the  complainant,  even  with  the  consent  of  the 
Justice.  Re  Conklin,  31  Q.  B.  (Ont.),  160.  The  contrary  view  is 
taken  in  Archbold's  J.  P.,  85. 

Under  section  46,  the  Justice  has  a  discretion  to  abstain  from 
adjudicating,  and  he  may  exercise  this  discretion  and  abstain  from 
adjudicating,  though  the  defendant  pleads  guilty.  Re  Conklin, 
supra. 

It  would  seem  that  the  certificate  under  this  section  must  be 
obtained  from  the  convicting  Justice  on  the  first  hearing  of  the 
case,  and  that  it  cannot  be  granted  by  the  Sessions  on  quashing  a 
con\dction  for  an  assault  after  an  appeal  to  them.  Wedhrook  v. 
Calaghan,  12  C.  P.  (Ont.),  616. 

It  is  imperative  on  the  Justice  who  has  dismissed  the  cause  on 
the  grounds  stated  to  grant  this  certificate  if  applied  for,  and  he 
has  no  discretion  to  refuse  it,  and  the  certificate  has  been  held  to 
be  properly  gianted  after  the  lapse  of  seven  days.  Hancock  v- 
Somes,  28  L.  J.,  M.  C,  278. 

The  word  "forthwith"  means  a  reasonable  time,  and  five  days, 
though  not  two  months,  will  suffice,  ib.  R.  v.  Robinson,  12  A.  & 
E.,  672. 

It  seems,  however'  that  the  Justice  is  not  bound  to  grant  the 
certificate  unless  there  is  a  hearing  on  the  merits.  Re  Conklin,  31 
Q.  B.  (Ont.),  160 

It  is  probable  that  the  form  of  certificate  given  in  the  schedule 
to  the  32  &  33  Vic,  chap.  31 ,  ante,  pp.  1 75-1 88,  would  apply  to  this  case. 

The  following  form  is  in  use  in  England : — 

Whereas  A.  B.  of  ,  in  the  County  of  ,  labourer, 

heretofore  on  the  day  <jf  in  the  year  of  our  Lord      •  , 
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came  before  me,  one  of  Her  Majesty's  Justices  of  the  Peace  for  the 
said  County  of  ,  and  complained  to  and  informed  me  that  C.  D. 

of  ,  in  the  Comity  aforesaid,  labourer,  on  at  , 

did  unlawfully  assault  and  beat  him,  the  said  A.  B. ,  and  whereas  the  said  C. 
D.  being  duly  summoned  to  answer  the  said  charge,  appeared  before  me,  one 
of  Her  Majesty's  Justices  of  the  Peace  for  the  County  aforesaid,  at  , 

and  the  said  A.  B.  also  then  and  there  attended  before  me  for  the  pur- 
pose of  proving  the  offence  charged  upon  the  said  C.  D.  in  and  by  the  said 
complaint  ;  and  1,  the  said  Justice,  do  hereby  certify  that  having  heard  the 
said  case  upon  the  merits  and  it  manifestly  appearing  to  me  [  "that  the  said 
otience  was  not  proved"  or  "that  the  said  C  D.  was  lawfully  justified  in  the 
committing  of  the  assault  and  battery  charged  upon  him  in  and  by  the  said 
complaint,"  or  "  that  the  assault  and  battery  proved  was  so  trifling  as  not  to 
merit  any  punishment,"]  I  thereupon  then  and  there  dismissed  the  said  com- 
plaint. 

Given  under  my  hand,  the  of  in  the  year  of  our 

Lord 

E.  F. 

A  conviction  before  a  magistrate  can  only  be  proved  by  the  pro- 
duction of  the  record  of  conviction,  or  an  examined  copy  of  it. 
Therefore,  where  a  magistrate,  in  a  case  of  common  assault,  or- 
dered the  accused  to  enter  into  recognizances  and  pay  the  fee,  but 
did  not  order  him  to  be  imprisoned  or  to  pay  any  fine,  and  an 
action  havingbeen  subsequently  brought,  it  was  held  that  the  above 
was  not  a  conviction  within  the  meaning  of  the  45th  section,  and 
was  not  a  bar  to  the  action,  and  also  that  the  conviction,  if  any, 
was  not  proved.     Hartley  v.  Hindraariih,  L.  R.,  1  C.  P.,  553. 

Where  an  assault  charoed  in  an  indictment,  and  that  referred 
to  in  a  certificate  of  dismissal,  appear  to  have  been  on  the  same 
day,  it  is  prima  facie  evidence  that  they  are  one  and  the  same 
assault,  and  it  is  incumbent  on  the  prosecutor  to  shew  that  a  sec- 
ond assault  occurred  on  the  same  day,  if  he  alleges  it. 

The  recital  in  the  certificate  of  the  fact  of  a  complaint  having 
been  made,  and  of  a  summons  having  been  issued,  is  sufficient 
evidence  of  those  facts.     R.  v.  Westley,  11  Cox  C.  C,  139. 

On  the  hearing  of  a  charge  of  assault,  under  the  43rd  section,  if 
it  be  shewn  that  a  bona  Jide  question  as  to  the  title  to  land  is  in- 
volved, the  jurisdiction  of  the  Justice  is  at  once  ousted  by  section 
40,  and  the  Justice  cannot  proceed  to  enquire  into  and  determine 
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by  summary  conviction,  any  excess  of  force  alleged  to  have  been 
used  in  the  assertion  of  title.     R.  v.  Pearson  L.  R.,  5  Q.  B..  237. 

Where  the  title  to  lands  is  involved,  the  summary  jurisdiction 
of  the  Justice  is  ousted  ;  but  to  oust  the  jurisdiction,  the  claim  of 
title  must  be  on  behalf  of  the  defendant,  or  those  through  whom 
he  claims,  and  the  title  of  a  third  person  cannot  be  set  up.  Ex 
parte  Cayen,  17  L.  C  J.,  74.  If  the  complaint  can  be  decided, 
without  deciding  a  question  of  interest  in  land,  the  Justices  have 
jurisdiction.     R.  v.  Edwards,  26  L.  T.,  257. 

If  in  an  action  of  trespass  to  land,  tried  before  a  Justice  of  the 
Peace,  the  defendant  sets  up  title,  and  offers  a  deed  in  evidence, 
and  the  plaintiff  also  gives  evidence  of  deeds  and  of  a  title  arising 
by  estoppel,  on  which  the  Justice  undertakes  to  decide,  the  title 
is  hona  jide'va.  question,  and  the  Justice  has  no  jurisdiction.  R.  v. 
Harshman,  1  Pugsley,  346. 

The  prisoner  was  charged  with  an  assault  with  intent  to  com- 
mit murder,  in  that  he  had  opened  a  railway  switch  with  intent 
to  cause  a  collision,  whereby  two  trains  did  come  into  collision, 
causing  a  severe  injury  to  a  person  in  one  of  them.  It  was  held 
that  this  was  not  an  assault  with  intent  to  commit  murder,  witli  - 
in  the  meaning  of  the  Extradition  Treaty.  Re  Leiuis,  0  P.  R. 
(Ont.),  286  ;  though  it  is  a  very  grievous  offence  within  the  sta- 
tute, 32  &  33  Vic,  chap.  20,  s.  31. 

ATTEMPTS   TO   COMMIT   OFFEXCES. 
{See  Indictable  Offences.) 

ATTEMPTS   TO   MURDER. 

The  Statute  32  &  33  Vic,  chap.  20,  renders  felonious  various 
acts  done  with  intent  to  commit  murder.  See  sections  10  to  14. 
The  40  Vic,  chap.  28,  substituted  a  new  section  for  the  10th  sec- 
tion of  this  Act.  Thus  administering  poison  or  other  destructive 
thing  (s.  10),  destroying  or  damaging  a  building  with  gunpowder 
(s.  11),  setting  fire  to  any  ship  or  vessel  or  any  part  thereof,  or 
casting  away  or  destroying  any  vessel  (s.  12),  or  shooting  at  any 
person,  or  by  drawing  a  trigger  or  in  any  other  manner  attempt- 
ing to  discharge  at  any  person  any  kind  of  loaded  arms  (s.  13),  or 
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by  any  other  means  attempting  to  commit  murder,  is  felony  (s. 

14.) 

BAIL. 

(See  ante,  p.  5.) 

BANKRUPTCY. 

{See  Insolvency.) 

BARRATRY. 

This  is  the  offence  of  frequently  inciting  and  stirring  up  suits 
and  quarrels  between  Her  Majesty's  subjects,  either  at  law  or 
otherwise.  The  offence  is  a  misdemeanor,  punishable  by  fine  and 
imprisonment.  It  is  insufficient  to  prove  a  single  act,  inasmuch 
as  it  is  of  the  essence  of  the  offence  that  the  offender  should  be  a 
coonmon  barrator. 

BETTING   AND   POOL    SELLING. 

The  statute  40  Vic,  chap.  31,  which  takes  effect  on  the  1st  of 
May,  1878,  provides  as  follows  : 

1.  Incase  any  person  uses  or  knowingly  allows  any  part  of 
any  premises  under  his  control  to  be  used  for  the  purpose  of 
recording  or  registering  any  bet  or  wager,  or  selling  any  pool, 
or — 

2.  Keeps,  exhibits  or  employs,  or  knowingly  allows  to  be  kept, 
exhibited  or  employed  in  any  part  of  any  premises  under  his 
control  any  device  or  apparatus  for  the  purpose  of  recording  or 
registering  any  bet  or  wager,  or  selling  any  pool ;  or — 

3.  Becomes  the  custodian  or  depositary  of  any  money,  property 
or  valuable  thing  staked,  wagered  or  pledged  ;  or — 

4.  Records  or  registers  any  bet,  or  wager,  or  sells  any  pool — 

Upon  the  result  (a)  of  any  political  or  municipal  election,  or 
(6)  of  any  race,  or  (c)  of  any  contest  or  trial  of  skill  or  endurance: 
of  man  or  beast ; 
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Such  person  is  guilty  of  a  misdemeanor,  and  shall  be  liable  to 
be  imprisoned  in  any  common  gaol  for  any  term  less  than  one 
year,  with  or  without  hard  labour,  and  to  a  fine  not  exceeding- 
one  thousand  dollars. 

In  a  prosecution  under  the  English  Act,  16  &  17  Vic,  chap.  119, 
it  was  proved  that  the  appellant  occupied  as  tenant,  a  house  with 
a  piece  of  enclosed  gi'ound  adjoining,  used  for  cricket,  foot-racing, 
and  other  games  and  sports.  On  the  day  named  in  the  summons 
foot-racing  took  place  on  the  grounds,  to  which  persons  were 
admitted  on  payment  of  sixpence.  Within  the  grounds,  but  out- 
side the  space  reserved  for  the  runners,  and  among-st  the  spectators, 
some  fifteen  or  twenty  professional  betters  stood  on  chairs  and 
stools  in  different  spots,  with  books  in  their  hands,  calling  out  the 
odds  on  the  various  runners  and  betting  with  different  persons,  a 
man  behind  each  of  the  professional  betters  recording  the  bets  in 
a  book,  the  persons  betting  paying  one  shilling  each  and  receiving 
a  ticket.  The  evidence  satisfied  the  magistrates  that  the  appellant 
knew  of  what  was  going  on,  and  took  no  steps  to  prevent  it,  and 
that  he  might  have  prevented  it  if  he  had  wished.  It  was  held 
that  he  might  be  convicted  of  knowingly  and  wilfully  permitting 
a  place  of  which  he  was  the  occupier,  to  be  used  by  certain  persons 
for  the  purpose  of  betting  with  persons  resorting  thereto.  Haigh 
V.  Shejffield,  L.R.,  10  Q.B.,  102 ;  Eastwood  v.  Aliller,  L.  R.,  9  Q.  B., 
440,  approved. 

The  English  Act  relating  to  betting  houses,  uses  the  words, 
"  house,  room,  or  other  place."  A  tree  in  Hyde  Park  to  which  a 
man  used  to  resort  to  bet,  was  held  not  a  "  place  "  under  the  Act. 
Doggetf  V.  Catterns,  19  C.B.,  N.S.,  765.  But  a  temporary  wooden 
structure  erected  during  races,  was  held  to  be  within  this  Act. 
Shaw  V.  Morley,  L.R.  3  Ex.,  137 ;  so  a  field  is  a  place  within  this 
Act,  Eastwood  v,  Miller,  30  L.T.N. S.,  716  ;  so  is  any  umbrella  on 
a  race-course.  Bowes  v.  Fenwick,  30  L.T.N.S.,  524  ;  L.R.,  9  C.P., 
339. 

Where  an  information  charged  defendant  with  having  on  the 
5th  October,  and  on  divers  other  days  and  times  between  the  said 
5th  October  and  the  laying  the  information  (16th  November),  kept 
a  betting-house,  a  conviction  for  so  using  the  house  on  the  8th 
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November  was  held  good  and  valid.     Onley  v.  Gee,  4  L.T.,  N.S.. 
338. 

The  offence  of  keeping  a  gambling-house  comes  within  the  pro- 
visions of  the  32  &  33  Vic,  chap.  29,  s.  28,  amended  by  the  40 

Vic,  chap.  26. 

BIGAMY. 

This  offence  consists  in  marrying  a  second  time  while  the  defen- 
dant has  a  former  husband  or  wife  still  living.  It  is  felony  under 
the  statute  32  &  33  Vic,  chap.  20,  s.  58 ,  but  the  statute  does  not 
extend  to  a  second  marriage  contracted  elsewhere  than  in  Canada 
by  any  other  than  a  subject  of  Her  Majesty  resident  in  Canada,, 
and  leaving  the  same  with  intent  to  commit  the  offence  ;  or  to 
any  person  marrying  a  second  time  whose  husband  or  wife  has 
been  continually  absent  from  such  person  for  the  space  of  seven 
years  then  last  past,  and  was  not  known  by  such  person  to  be 
living  within  that  time  ;  nor  does  it  extend  to  any  person  who  at 
the  time  of  the  second  marriage  was  divorced  from  the  first  marri- 
age, or  to  any  person  whose  former  marriage  has  been  declared 
void  by  the  sentence  of  any  court  of  competent  jurisdiction. 

The  first  marriage  must  be  valid.  If  it  is  void,  bigamy  cannot 
be  committed,  otherwise  if  it  is  voidable  only.  R.  v.  Jacobs,  1 
Mood  C.  C,  140;  see  Breakeij  v.  Breakeij,  2  Q.  B.  (Out.),  353. 
But  it  is  not  necessary  that  the  second  marriage  should  be  valid 
and  regular  in  all  respects.  R.  v.  Brawn,  1  C.  &  K.,  144 ;  R.  v. 
Allen,  L.n.,!  C.C.R.,  367. 

A  bona  fide  belief  by  the  prisoner  at  the  time  of  the  second 
marriage  that  her  husband  was  then  dead  is  no  defence.  R.  v. 
Gibbons,  12  Cox,  237.  The  first  wife  is  not  admissible  as  a  wit- 
ness to  prove  that  her  marriage  with  the  prisoner  was  invalid.  {R. 
V.  Madden,  14  Q.  B.  (Ont.),  588)  ;  and  she  cannot  be  allowed  to 
give  evidence  either  for  or  against  the  prisoner.  R.  v.  Bienvemt, 
15  L.  C.  J.  141.  But  after  proof  of  the  first  marriage,  the  second 
wife  may  be  a  witness,  for  then  it  appears  that  she  is  not  the 
legal  wife  of  the  prisoner.     R.  v.  Tubbee,  1  P.  R.,  (Ont.),  98. 

There  must  also  be  proof  that  the  husband  or  wife  was  alive  at 
the  date  of  the  second  marriage.  R.  v.  Lumley,  L.  R.,  1  C.  C.  R., 
196  ;  R.  V.  Gurgerwen,  L.  R.,  1  C.  C.  R.,  1. 
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It  has  been  held  that  where  the  prisoner  relies  on  the  first  wife's 
lengthened  absence,  and  his  ignorance  of  her  being  alive,  he  must 
show  enquiries  made,  and  that  he  had  reason  to  believe  her  dead, 
or  at  least  coidd  not  ascertain  where  she  was  or  that  she  was 
living,  more  especially  where  he  has  deserted  her,  and  this  not- 
withstanding that  the  first  wife  has  married  again.  R.  v.  Smith, 
14  Q.  B.  (Ont.),  565.  It  is  conceived  however  that  this  case  will 
not  now  apply.  Under  the  statute  the  absence,  unless  for  seven 
years,  would  not  be  a  defence  for  the  prisoner,  and  when  there  is 
continual  absence  for  that  time,  the  burden  of  proving  that  the 
prisoner  knew  that  his  wife  was  living  within  that  time  is  upon 
the  prosecution.     R.  v.  Ciirgerwen,  L.  R.,  1  C.  C.  R.,  1. 

After  the  expiration  of  the  seven  years  the  prisoner  cannot  be 
convicted,  unless  the  prosecution  prove  that  within  such  seven 
3^ears  the  prisoner  was  aware  of  the  existence  of  his  first  wife.  If 
such  evidence  is  not  forthcoming,  the  prisoner  may  legally  marry 
after  the  seven  years  have  expired,  though  it  is  proved  that  his 
first  wife  is  then  living.     See  R.  v.  Lumley,  L.  R.,  1  C.  C.  R.,  198. 

In  a  prosecution  for  bigamy  where  there  is  a  foreign  marriage, 
the  foreign  law  must  be  strictly  proved,  and  the  marriage  must 
be  proved  to  be  in  accordance  with  that  law.  This  is  necessary, 
even  where  the  Justices  in  their  individual  capacity  know  that 
the  marriage  has  been  celebrated  with  the  formalities  required  b}^ 
the  foreign  law.  R.  v.  Smith,  14  Q.  B.  (Ont.),  565.  This,  how- 
ever, is  not  necessary  if  the  marriage  is  admitted  by  the  defend- 
ant, and  there  are  corroborating  circumstances  strengthening  the 
admission.  The  testimony  of  the  officiating  clergyman,  that  he 
had  a  marriage  license  which  was  brought  to  him  by  one  of  the 
parties,  that  he  duly  returned  the  same,  that  all  the  forms  of  law 
were  observed  as  required  by  the  license,  and  that  the  marriage 
was  performed  according  to  the  rights  and  ceremonies  of  his 
church,  is  sufficient  proof  of  the  license  having  been  issued  and 
returned,  and  of  the  marriage  having  been  duly  solemnized.  R. 
V.  Allan,  2  Oldright,  373. 

It  has  been  held  that  the  admission  of  the  first  marriage  by  the 
prisoner,  unsupported  by  other  testimony,  is  sufficient  to  justify 
a  conviction  for  bigamy,  so  far  as  proof  of  the  first  marriage  is 
concerned.     R.  v.  Creamer,  10  L.  C.  R.,  404. 
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BRIBERY. 

The  37  Vic,  chap.  9,  relates  to  the  offence  of  bribery  at  elec- 
tions. Under  section  92,  it  is  an  offence  to  ])romise  to  pay  a  voter 
at  an  election  his  travelling  expenses,  conditionally  on  his  coming 
and  voting  for  a  particular  candidate,  but  a  promise  to  pay  a 
voter  his  travelling  expenses  without  such  a  condition  is  leo-al. 
Where  a  letter  desired  an  elector  to  come  from  H  to  C  to  vote  at 
the  latter  place  for  a  particular  candidate,  a  postscript  to  the  letter 
said :  "  Your  travelling  expenses  will  be  paid,"  it^was  held  that 
this  was  evidence  of  bribery  by  the  writer  of  the'^letter.  Cooper 
V.  Slade,  6  E.  &  B.,  447. 

It  was  agreed  between  three  candidates  and  their  supporters 
that  there  should  be  a  test  ballot  to  determine  who  should  stand 
at  the  election.  R,  one  of  the  three,  was  at  the  head  of  the  ballot, 
and  ultimately  elected  M.P.,  but  it  appeared  that  his  agsnts  had 
given  money  to  voters  to  vote  for  him  at  the  test  ballot  without, 
however,  making  any  stipulation  as  to  their  votes  at  the  election. 
This  was  held  to  be  bribery.  Brett  v.  Rohinson,  L.  R.,  5  C.  P., 
503. 

Under  section  74,  the  offence  of  personation  is  complete  upon 
the  personator  tendering  the  voting  paper,  although  on  being 
asked  if  he  be  the  person  whose  name  is  signed  to  the  voting- 
paper,  he  answers  "  No,"  and  the  vote  is  accordingly  rejected.  A 
conviction  for  such  offence  need  not  set  out  the  facts  constitu- 
ting the  offence.     R.  v.  Hague,  9  Cox  C.  C,  412. 

BURGLARY. 

This  offence  has  been  defined  to  be  a  breakingfand  entering  the 
mansion-house  of  another  in  the  night,  with  intent  to  commit 
some  felony  within  the  same,  whether  such  felonious  intent  be 
executed  or  not.  A  statutory  definition  of  the  crime  is  contained 
in  the  32  «fe  33  Vic,  chap.  21,  s.  50.  "  Whosoever  enters  the  dwel- 
ling house  of  another  with  intent  to  connnit  any  felony  therein,  or 
being  in  such  dwelling-house  commits  any  felony  therein,  and  in 
either  case  breaks  out  of  the  said  dwelling-house  in  the  night,  is 
guilty  of  burglary." 
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Section  1  of  the  same  statute  enacts,  that  :  "  For  the  purposes 
of  this  Act  (and  of  course  the  offence  of  burglary),  the  night  shall 
be  deemed  to  commence  at  nine  of  the  clock  in  the  evening  of 
each  dav,  and  to  conclude  at  six  of  the  clock  in  the  morning^  of 
the  next  succeeding  day,  and  the  day  shall  include  the  remainder 
of  the  twenty-four  hours." 

To  constitute  a  dwelling-house  within  the  law  of  burglary,  the 
house  must  either  be  the  place  where  one  is  in  the  habit  of  resid- 
inef,  or  some  buildino;  between  which  and  the  dwellinff-house  there 
is  a  communication  either  immediate  or  by  means  of  a  covered 
and  enclosed  passage  leading  from  one  to  the  other,  the  two  build- 
ings being  occupied  in  the  same  right.  R.  v.  Jenkins,  R.  &  R.,  224. 
See  s.  52  of  the  Act. 

Under  s.  54  of  the  Act,  breaking  into  any  building  within  the 
curtilage,  although  it  is  not  a  dwelling-house  in  the  sense  appli- 
cable to  burglary  as  already  explained,  is  felony  where  the  party 
commits  any  felony,  therein  or  where,  being  in  such  building,  he 
commits  any  felony  and  then  breaks  out. 

By  s.  53,  entering  any  dwelling-house  in  the  night  with  intent 
to  commit  felony  is  felony,  and  by  s.  57,  where  a  breaking  and 
entering  are  proved  to  have  been  made  in  the  day  time,  and 
no  breaking  out  appears  to  have  been  made  in  the  night  time,  or 
when  it  is  left  doubtful  whether  such  breaking  and  entering  or 
breaking  out  took  place  in  the  day  or  night  time,  the  prisoner 
may  be  acquitted  of  the  burglary  but  may  be  convicted  of  felony 
under  the  preceding  section  of  the  statute,  and  a  person  charged 
with  an  offence,  under  the  5Gth  section  of  the  statute,  cannot  secure 
an  acquittal  by  showing  that  the  breaking  and  entering  were  such 
as  to  amount  in  law  to  burglary. 

Housebreaking  differs  from  burglary,  in  this,  that  the  former 
may  be  committed  by  dai/,  the  latter  by  night.  This  offence  con- 
sists in  breaking  and  entering  any  dwelling-house,  school-house, 
shop,  warehouse,  or  counting  house,  with  the  intention  of  commit- 
ting any  felony  therein,  or  being  in  such  house  committing  any 
felony,  and  breaking  out  of  the  same. 

Larceny  in  a  dwelling-house  is  provided  for  by  the  61st  section 
of  the  Act.     This  crime  differs  from  housebreaking,  inasmuch  as 
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there  need  not  be  any  breaking,  nor  any  entry  with  a  view  to  the 
commission  of  the  larceny.  The  goods,  however,  must  be  under 
the  protection  of  the  house,  and  not  in  the  personal  care  of  the 
owner.  If  in  such  personal  care,  the  prisoner  would  either  be 
guilty  of  stealing  from  the  person  or  robbery,  if  there  were  cir- 
cumstances of  violence,  force,  and  putting  in  fear.  In  burglary, 
there  need  not  be  any  actual  larceny ;  it  will  suffice  if  there  is  an 
intent  to  commit  a  felony. 

It  will  thus  be  seen  that,  in  relation  to  the  duties  of  Justices  of 
the  Peace,  no  extended  enquiry  into  the  technicalities  of  the  afore- 
said offences  is  necessary.  The  material  question  will  be  whether 
there  is  a  felonious  intention  or  a  felonious  act.  If  the  offence  is 
not  burglary,  it  may  be  housebreaking ;  if  not  the  latter  offence, 
it  may  be  larceny  in  a  dwelling  house ;  the  various  sections  of  the 
statute  applying  to  almost  all  cases  where  either  a  felony  has  been 
committed,  or  there  is  an  intention  to  commit  the  same. 

So  sacrilege  is  felony  under  the  49th  section  of  the  Act,  so  by 
section  59  of  the  Act,  being  armed  by  night  with  any  dangerous 
or  offensive  weapon,  with  intent  to  break  into  any  dwelling  house, 
and  commit  any  felony  therein,  or  having  in  possession  by  night 
any  burglar's  implements,  or  having  the  face  disguised  with  intent 
to  commit  felony,  or  being  in  any  dwelling  house  with  intent  to 
commit  felony,  is  a  misdemeanor. 

An  attempt  to  commit  a  burglary  may  be  established  on  proof 
'of  a  breaking  with  intent  to  rob  the  house,  although  there  be  no 
proof  of  actual  entry  of  any  portion  of  prisoner's  pert-on.  R.  v. 
Spanner,  12  Cox  C.  C,  155. 

Where  a  prisoner  was  indicted  under  the  53rd  section,  for  break- 
ing and  entering  a  shop  with  intent  to  commit  a  felony,  it  was 
proved  that  he  broke  in  the  roof  with  intent  to  enter  and  steal,  and 
was  then  disturbed  ;  but  there  was  no  evidence  that  he  ever  en- 
tered the  shop.  It  was  held  that  he  might  be  convicted  of  the 
misdemeanor  of  attempting  to  commit  a  felony,  R.  v.  Bain,  L. 
&  C„  129. 

An  opening  of  a  door  in  a  shop  under  the  same  roof  where  the 
prisoner  lived  as  a  servant,  for  the  purpose  of  committing  a  felony, 
is  a  breaking  and  entering.     R.  v.  Wenmouth,  8  Cox  C.  C,  348. 
18 
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Under  the  59th  section  of  this  Act,  proof  of  a  general  intent  to 
break  or  enter  any  dwelling  house  is  insufficient.  It  is  necessary 
that  a  person  should  be  proved  to  have  the  intent  of  breaking  into 
or  entering  some  particular  building.  R.  v.  Jarrald,  9  Cox  C.  C, 
307. 

CHAMPERTY. 
(iiee  Maintenance.) 

CHILD  ABANDONING,  STEALING,  tSjC, 

The  32  &  33  Vic,  chap.  20,  s.  26,  enacts  that  whosoever  unlaw- 
fully abandons  or  exposes  any  child,  being  under  the  age  of  two 
years,  whereby  the  life  of  such  child  is  endangered,  or  the  health 
of  such  child  has  been,  or  is  likely  to  be,  permanently  injured,  is 
guilty  of  a  misdemeanor.  There  cannot  be  an  unlawful  abandon- 
ment of  a  chikl  under  this  section  except  by  a  person  on  whom  the 
law  casts  the  obligation  of  maintaining  and  protecting  the  child, 
and  makes  this  a  duty.  A  person  who  has  the  lawful  custody 
and  possession  of  the  child,  or  the  father  who  is  legally  bound  to 
provide  for  it  (see  section  25  of  this  statute),  may  offend  against 
the  provisions  of  the  statute.  But  strangers  to  the  child,  under  no 
obligation  to  provide  for  it,  do  not  come  within  the  statute.  R. 
V.  White,  L.  K,  1  C.  C.  R.,  311.  If  the  abandonment,  instead  of 
merely  injuring  the  health  of  the  child,  causes  its  death,  the 
prisoner  would,  it  seems,  be  guilty  of  murder  or  manslaughter 
according  to  the  circumstances.  76.,  314.  Though  a  father  has* 
not  the  actual  custody  of  his  child,  yet,  as  he  is  legally  bound  to 
provide  for  it,  his  abandonment  and  exposure  of  it  brings  him 
within  the  .statute.     76.,  311. 

So  the  mother  of  a  child,  who  has  the  actual  custody  of  it,  may 
come  within  the  Act.  The  mother  of  a  child,  five  weeks  of  age, 
packed  it  up  in  a  hamper  as  a  parcel,  and  sent  it  by  railway, 
addressed  to  the  place  where  its  putative  father  was  then  living, 
giving  diiections  to  the  clerk  at  the  station  to  be  very  careful  of 
the  hamper  and  send  it  by  the  next  train,  but  saying  nothing  as 
to  its  contents.  The  child  reached  its  destination  safely,  but  it 
was  held  that  the  mother  had  unlawfully  abandoned  and  exposed 
the  child.     R.  v.  Falkingham,  L.  R.,  1  C.  C.  R..  222. 
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To  create  this  oftence  at  common  law  the  abandonment  must 
cause  an  injury  to  the  health  of  the  child.  R.  v.  Philpot,  1  Dears., 
179.  An  infant  two  and  a-halfy  ears  old  has  been  held  notcapableof 
appreciating  correction.  Therefore  more  violent  punishment  than 
a  slight  slap  by  the  mother  is  not  justifiable.  R.  v.  Griffin,  11 
Cox  C.  C,  402. 

By  the  32  &  33  Vic,  chap.  20,  s.  57,  to  unlawfully,  either  by 
force  or  fraud,  lead,  or  take  away,  or  decoy,  or  entice  away,  or 
detain  a  child,  under  the  age  of  fourteen  years,  with  intent  to 
deprive  the  parent  or  other  person  having  the  lawful  care  or 
charge  of  the  possession  of  the  child,  or  with  intent  to  steal  any 
article  upon  or  about  the  child,  or  with  any  such  intent  to  receive 
or  harbour  any  such  child,  knowing  the  same  to  have  been  so  led 
away,  is  felony.  But  persons  claiming  any  right  to  the  possession 
of  the  child  do  not  fall  within  the  statute. 

CHURCHES,  WORSHIP  IN,  &C. 

Under  the  32  &  33  Yic,  chap.  20,  s.  36,  obstructing  or  assault- 
ing a  clergyman  or  other  minister  in  the  discharge  of  his  duties  is 
a  misdemeanor. 

This  section  would  only  protect  the  clergyman  when  engaged 
in  the  performance  of  the  acts  therein  mentioned,  and  not  when 
performing  other  duties  such  as  collecting  alms.  Cope  v.  Barber, 
L.  R.,  7  C.P.,  393. 

COINAGE   OFFENCES. 

Every  description  of  ofience  relating  to  coin  is  now  provided 
for  by  the  32  &  33  Vic,  chap.  18,  and  by  section  35  every  offence 
made  punishable  on  summary  conviction  may  be  prosecuted  in 
the  manner  directed  by  the  Act  respecting  the  duties  of  Justices 
of  the  Peace  out  of  sessions  in  relation  to  summary  convictions 
and  orders.     32  &  33  Vic,  chap.  31. 

This  Act  was  extended  to  Prince  Edward  Island  by  the  40 
Vic,  chap.  4 ;  to  the  District  of  Keewatin  by  the  39  Vic,  chap. 
21 ;  to  the  North-West  Territories  by  the  38  Vic,  chap.  49  ;  to 
British  Columbia  by  the  37  Vic,  chap.  42;  and  to  the  Province 
of  Manitoba  by  the  34  Vic,  chap.  14. 
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The  mere  possession  of  a  large  quantity  of  pieces  of  counterfeit 
coin  of  the  same  date  and  make,  each  being  wi-apped  up  in  a 
separate  piece  of  paper,  affords  evidence  of  a  guilty  knowledge 
and  of  an  intention  to  utter  under  the  eleventh  section.  R.  v. 
Jarvis,  7  Cox  C.  C,  53. 

Under  the  12th  section  the  prisoner  cannot  be  convicted  of  fel- 
ony without  proof  of  the  previous  conviction,  and  when  a  pris- 
oner is  indicted  for  felony  under  this  section,  and  the  previous 
con'vdction  is  not  proved,  he  cannot  be  convicted  of  the  misde- 
meanor of  uttering — the  law  not  admitting  of  a  conviction  for 
misdemeanor  on  a  charge  of  felony  unless  in  cases  expressly  pro- 
vided for  by  statute.     R.  v.  Thomas,  L.  R.,  2  C.  C.  R.,    41. 

It  is  a  misdemeanor  at  common  law  to  make  or  procure  en- 
graved dies  with  intent  therewith  to  make  a  foreign  coin,  even 
though  all  the  instruments  necessary  had  not  been  obtained.  R. 
V.  Roberts,  7  Cox  C.  C,  39.  But  the  possession  of  a  mould  for 
coining  the  obverse  side  of  a  half  crown  with  other  coining  ma- 
terials  was  deemed  sufficient  evidence  to  go  to  a  jury  on  a  charge 
of  felony.     R.  v.  Weeks,  8  Cox  C.  C,  455. 

A  galvanic  battery  is  a  machine  within  the  24th  section.  R.  v. 
Glover,  9  Cox  C.  C,  282. 

COMPOUNDING  OFFENCES. 

Merely  to  forbear  to  prosecute  is  no  offence,  there  is  wanting 
something  else  to  constitute  a  crime,  and  this  essential  is  the  taking 
of  some  reward  or  advantage.  But  forbearing  to  prosecute  a 
felon  on  account  of  some  reward  received  is  a  misdemeanor. 
To  corruptly  take  any  reward  for  helping  a  person  to  property 
stolen  or  obtained,  &c.,  by  any  felony  or  misdemeanor  (unless  all 
due  diligence  to  bring  the  offender  to  trial  has  been  used)  is  felony. 
See32  &  33  Vic.,chap.21,  s.ll5.  So  an  advertisement  offering  a  re- 
ward for  the  return  of  stolen  or  lost  property,  using  words  pui-port- 
ing  that  no  questions  will  be  asked, or  seizure  or  inquiry  made  after 
the  person  producing  the  property,  or  that  return  will  be  made 
to  any  pawnbroker  or  other  person  who  has  bought  or  made  ad- 
vances on  such  property,  renders  the  advertiser,  printer  and  pub- 
lisher liable  to  forfeit  two  hundred  and  fifty  dollars.       See  32  & 
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33  Vic,  chap.  21,  s.  116.  See  also  the  35  Vic,  chap.  35,  amend- 
ing the  latter  Act. 

Compounding  misdemeanors  seems  strictly  to  be  illegal,  as  im- 
peding the  course  of  public  justice.  Where  the  misdemeanor 
compounded  is  one  which  is  injurious  to  the  community  gwierally, 
and  not  confined  in  its  consequences  to  the  prosecutor  himself,  its 
compromise  is  as  illegal  as  the  compromise  of  felony.  Dwight  v. 
EUsivorth,  9  Q.  B.  (Ont.),  540. 

In  general  a  prosecution  can  only  be  compromised  by  leave  of 
the  court.  A  prosecution,  for  selling  liquor  without  license,  can- 
not be  compromised  without  leave  of  the  court.  Re  Fraser,  1  U. 
C,   L.  J.,  N.  S.,  326. 

The  statute  18  Eliz.,  chap.  5,  contains  provisions  against  com- 
pounding informations  on  penal  statutes.  But  this  statute  does 
not  extend  to  penalties  which  are  only  recoverable  by  informa- 
tion before  Justices.     R.  v.  Mason,  17  C.  P.  (Ont.),  534. 

Compounding  a  felony  is  the  taking  of  some  reward  for  for- 
bearing to  prosecute,  or  making  some  bargain  by  which  something 
is  to  be  done  for  not  prosecuting — the  staying  of  such  prosecu- 
tion being  the  subject,  or  the  principal  or  special  subject,  of  the 
arrangement.  It  is  of  no  consequence  whether  a  charge  has  been 
formally  preferred  before  a  magistrate  or  not,  it  is  equally  an  of- 
fence to  compound  in  such  a  case  after  an  information  has  been 
laid.     Topence  v.  Martin,  38  Q.  B.  (Ont.),  411. 

It  is  essential  to  the  validity  of  a  conviction  that  the  party 
charged  should  be  convicted  of  a  single,  distinct,  positive  and 
definite  charge,  and  a  conviction  in  the  alternative  is  bad.  R.  v. 
Mabey,  37  Q.  B.,  (Ont.),  248.     See  ante,  p.  127. 

COMPULSION. 

If  a  person  committing  a  crime  is  not  a  free  agent,  and  is  sub- 
ject to  actual  force  at  the  time  it  is  committed,  he  is  excused ;  as 
if  the  person  who  does  it  is  compelled  by  threats,  by  a  superior 
force,  instantly  to  kill  him  or  to  do  him  grievous  bodily  harm  if 
he  refuses;  but  threats  of  future  injury,  or  the  command  of  any  one 
not  the  husband  of  the  offender,  do  not  excuse  any  offence.  So 
necessity  may,  in  some  cases  excuse,  for  instance  A  and  B,  swim- 
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ming  in  the  sea,  after  a  shipwreck,  get  hold  of  a  plank  not  large 
enough  to  support  both.  A  pushes  off  B,  who  is  drowned.  This 
is  not  a  crime.     Stephen's  Dig.,  21-2. 

CONCEALING   THE   BIRTH   OF   A  CHILD. 

The  32  &  33  Vic,  chap,  20,  s.  61,  enacts,  that  if  any  woman  is 
delivered  of  a  child,  every  person,  who  by  any  secret  disposition 
of  the  dead  body  of  the  said  child,  whether  such  child  died  before, 
at,  or  after  its  birth,  endeavours  to  conceal  the  birth  thereof,  is 
guilty  of  a  misdemeanor. 

The  denial  of  the  birth  only  is  not  sufficient.  There  must  be 
some  act  of  disposal  of  the  body  after  the  child  is  dead.  R.  v. 
Turner,  8  C.  &  P.,  755. 

And  in  order  to  convict  a  woman  of  endeavouring  to  conceal 
the  birth  of  her  child,  a  dead  body  must  be  found  and  identified, 
as  that  of  the  child  of  which  she  is  alleged  to  have  been  delivered. 
R.  V.  Williams,  11  Cox,  684. 

The  statute  applies  to  persons  other  than  the  mother,  as  well  as 
the  mother  herself. 

The  expression  in  the  statute  "  delivered  of  a  child,"  does  not 
include  delivery  of  a  foetus,  which  has  not  reached  the  period  at 
which  it  might  have  been  bom  alive.  R.  v.  BerriTnan,  6  Cox  C. 
C,  388  ;  see  R.  v.  Colmer,  9  Cox  C.  C,  506. 

"  Secret  disposition  "  must  depend  upon  the  circumstances  of 
each  particular  case,  and  the  most  complete  exposure  of  the  body 
might  be  a  concealment,  as  for  instance,  if  the  body  were  placed 
in  the  middle  of  a  moor  in  the  winter,  or  on  the  top  of  a  moun- 
tain, or  in  any  other  secluded  place  where  it  would  not  likely  be 
found.  R.  V.  Brown,  L;  E,.,  1  C.  C.  R.,  244.  But  there  is  no  doubt 
there  must  be  some  disposition  of  the  body,  which  under  the  cir- 
cumstances is  likely  to  prevent  its  being  found. 

To  come  within  the  meaning  of  the  term  secret  disposition, 
there  must  be  a  putting  the  child  into  some  place  where  it  is  not 
likely  to  be  found.  R.  v.  Sleep,  9  Cox  C.  C,  559. 

The  section  only  applies  to  the  concealment  of  the  dead  body  of 
the  child,  and  a  woman  who  endeavours  to  conceal  the  birth  of  a 
child  by  depositing  it  while  alive  in  the  corner  of  a  field,  and 
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leaving  it  to  die  there,  cannot  bo   convicted  of  concealing    the 
birth.  E.  V  3Iai/,  10  Cox  C.  C,  448. 

CONSPIRACY. 

Conspiracy  is  an  agreement  by  two  persons  or  more  to  do  or 
canse  to  be  done  an  unlawful  act,  or  to  prevent  the  doing  of  an  act 
ordained  under  legal  sanction  by  any  means  whatsoever,  or  to  do  or 
cause  to  be  done  an  act,  whether  lawful  or  not,  by  means  prohibited 
by  penal  law.     R.  v.  Roy,  11  L.  C.  J.,  93. 

The  gist  of  the  offence  is  the  combination,  therefore  the  parties 
will  be  liable,  though  the  conspiracy  has  not  been  actually  carried 
into  execution,  lb.  Horstaan  v.  R.,  16  Q.  B.  (Ont.),  543.  But 
the  combination  must  be  something  more  than  intention  merely. 
See  Midcahy  v.  R.,  L.  R.,  3  E.  &  I.  App.,  306-317-328.  It  is  not 
necessary  that  the  object  should  be  unlawful,  for  when  two  or 
more  persons  fraudulently  combine,the  agreement  may  be  criminal, 
although  if  the  agreement  were  carried  out  no  crime  would  be 
committed,  but  a  civil  wrong  only  inflicted  on  the  party.  R.  v. 
Warhwrton,  L.  R,  1  C.  C.  R.,  276. 

It  seems,  however,  necessary  that  either  the  object  of  the  con- 
spiracy should  be  unlawful,  or  if  the  object  is  not  unlawful  that 
the  means  used  to  attain  that  object  should  be  unlawful,  see  R.  v. 
Roy,  11  L.  C.  J.,  93.  See  32  &  33  Vic,  chap.  20,  s.  42,  as  to  con- 
spiracies to  raise  the  rate  of  wages.  Under  the  32  &  33  Vic,  chap. 
20,  s.  3.  A  conspiracy  to  commit  murder  is  a  misdemeanor,  and 
under  the  31  Vic,  chap.  71,  a  conspiracy  to  intimidate  a  Provincial 
Legislative  body  is  a  felony.  From  the  very  nature  of  conspiracy 
it  must  be  between  two  persons  at  least,  and  one  cannot  be 
convicted  unless  indeed  he  is  indicted  with  others,  who  may,  how- 
ever, be  dead  or  unknown.  A  man  and  his  wife  cannot  be  indicted 
for  conspiring  alone,  because  they  constitute  one  person  in  law. 
Arch.,  Cr.  Pldg.,  942. 

Conspiracy  is  one  of  the  offences  within  the  provisions  of  the 
32  &  33  Vic,  chap.  29,  s.  28,  amended  by  the  40  Vic,  chap.  26. 
The  Justice,  therefore,  in  committing  for  trial  should  be  careful  to 
bind  over  the  prosecutor  to  prosecute  and  give  evidence. 

The  conspiracy  is  complete  as  soon  as  the  agreement  is  entered 
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into.  Hey7)iann  v.  R.,  L.  E..,  8  Q.  B.,  102.  Persons  aiding  and 
abetting  at  a  mock  auction  may  be  indicted  for  a  conspiracy,  M, 
V.  Leivis,  11  Cox  C.  C,  404. 

The  directors  of  a  joint  stock  bank  knowing  it  to  be  in  a  state 
of  insolvency,  issued  a  balance  sheet  shewing  a  profit,  and  there- 
upon declared  a  dividend  of  six  per  cent.  They  also  issued 
advertisements  inviting  the  public  to  take  shares  upon  the  faith  of 
these  representations  of  the  flourishing  condition  of  the  bank. 
They  were  held  guilty  of  a  conspiracy  to  defraud.  R.  v.  Brovjii, 
7  Cox  C.  C,  442. 

Under  the  32  &  33  Vic,  chap.  21,  s.  85,  any  director,  manager, 
or  public  officer,  or  member  of  an}'-  body  coi'porate  or  public 
company  who  makes,  circulates  or  publishes  any  written  statement 
or  account  which  he  knows  to  be  false  in  any  material  particular, 
or  with  intent  to  deceive  or  defraud,  is  guilty  of  a  misdemeanor. 

It  is  an  indictable  oflfence  where  parties,  by  false  pretences  and 
fraudulent  representations  and  lies,  enter  into  a  conspiracy  to- 
gether, by  those  means  to  raise  the  price  of  any  vendible  com- 
modity. R.  V.  Berenger,  3  M.  &  S.,  67.  And  where  the  object  of 
the  conspiracy  was  not  merely  to  obtain  a  settling  day  and  offi- 
cial quotation  upon  the  Stock  Exchange  of  the  stock  of  a  certain 
company,  and  so  induce  persons  to  believe  that  the  company  was 
duly  formed  and  constituted,  but  also  to  induce  persons  to  act  on  that 
belief  and  deal  in  the  shares  of  the  company,  it  was  held  indictable. 
R.  V.  Aspinall,  L.  R.,  1  Q.  B.  D.,  730.  Affirmed  in  appeal,  L.  R., 
2  Q.  B.,  D.,  48. 

A  prosecution  is  not  maintainable  against  a  person  for  conspir- 
acy to  do  any  act  or  to  cause  any  act  to  be  done  for  the  purposes 
of  a  trade  combination  unless  such  act  is  an  offence  indictable  by 
statute  or  is  punishable  under  the  Act,  35  Vic,  chap.  31. 

COPYRIGHT. 

The  38  Vic,  chap.  88,  is  the  Act  respecting  Copyrights  (see  the 
Statutes  of  1876,  reserved  Acts,  also  38  &  39  Vic,  chap.  53). 
Under  section  12  of  this  Act  photograph  copies  of  engravings 
from  pictures  are  equivalent  to  copies  from  the  picture  itself, 
and  though  a  number  of  copies  are  sold  together,  the  sale  of  each 
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copy  is  a  separate  offence.  Ex  'parte  Becd,  L.  R.,  3  Q.  B.,  387.  See 
also  Graves  v.  Ashford,  L.  R.,  2  C.  P.,  410;  Bradbury  v.  Hotten, 
L.  R.,  8  Ex.,  1. 

Various  penalties  are  imposed  by  this  Act  on  persons  infringing 
copyright.  The  penalty  for  falsely  pretending  to  have  copyright 
is  three  hundred  dollars  (s.  17),  and  under  section  24  if  any  per- 
son willfully  make  or  cause  to  be  made  any  false  entry  in  the 
register  books  of  the  Minister  of  Agriculture,  or  shall  wilfully 
produce  or  cause  to  be  tendered  in  evidence  any  paper  falsely 
purporting  to  be  a  copy  of  an  entry  in  the  said  books,  he  shall  be 
guilty  of  a  misdemeanor. 

CONTEMPT. 
{See  Introductory  Chapter.) 

CRUELTY   TO   ANIMALS. 

The  32  &  33  V^ic,  chap.  27,  as  amended  by  the  33  Vic,  chap. 
29,  governs  this  offence.  Whosoever  wantonly,  cruelly  or  unne- 
cessarily beats,  binds,  illtreats,  abuses  or  tortures  any  animal,  &c., 
or  whosoever  driving  any  cattle  or  other  animals  is  by  negligence 
or  ill  usage  in  the  driving  .thereof  the  means  whereby  any  mis- 
chief, damage  or  injury  is  done  by  any  such  cattle  or  other  ani- 
mal, is  liable,  upon  conviction  before  a  Justice  of  the  Peace,  to  a 
fine  not  exceeding  ten  dollars. 

The  prosecution  is  to  be  under  the  "  Act  respecting  the  duties 
of  Justices  of  the  Peace  out  of  sessions  in  relation  to  summary 
convictions  and  orders."     32  &  33  Vic,  chap.  31  ;  see  sec.  7. 

This  Act  was  extended  to  Prince  Edward  Island  by  the  40  Vic, 
chap.  4  ;  to  the  North- West  Territories  by  the  38  Vic,  chap.  49  ; 
to  British  Columbia  by  the  37  Vic,  chap.  42  ;  and  to  the  Province 
of  Manitoba  by  the  34  Vic,  chap.  14. 

This  statute  interdicts  unnecessary  abuse,  not  for  any  lawful 
purpose,  but  whenever  the  purpose  for  which  the  act  is  done  is  to 
make  the  animal  more  serviceable  for  the  use  of  man,  the  statute 
ought  not  to  be  held  to  apply.  For  instance,  castration  of  horses 
or  other  animals  is  not  prohibited.  But  cutting  the  combs  of 
cocks  in  order  to  fit  the  birds  for  one  or  other  of  two  purposes,. 
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cock-fighting,  or  "\vinning  prizes  at  exhibitions,  is  an  oifence  with- 
in the  Act.     Murphy  v.  Manning,  L.  R.,  2  Ex.  D.,  307. 

The  amendment  introduced  by  the  33  Vie.,  chap.  29,  prevents 
bull -baiting,  cock-fighting,  &c. 

The  38  Vic,  chap.  42,  prevents  cruelty  to  animals  while  in 
transit  by  railway  or  other  means  of  conveyance  within  the 
Dominion  of  Canada.  Under  this  statute,  cattle  on  railways, 
vessels,  &c.,  are  not  to  be  kept  more  than  twenty-eight  hours 
without  unloading  them  for  food,  rest,  &c.  A  penalty  of  $100  is 
imposed  on  any  person  knowingly  and  wilfully  violating  the  pro- 
visions of  this  Act. 

DESERTION,   ENTICING   TO. 
{See  Desertion.) 

DLSOllDERLY    HOUSES. 
(See  Act  32  &  33  Vic. ,  chap.  32  and  notes  thereon,  ante  p.  195. ) 

*  DRILL,  ILLEGAL. 

{See  Unlawful  Training,  &c.) 

DRIVING,   WANTONLY   AND   FURIOUSLY. 

The  32  &  33  Vic,  chap.  20,  s.  34,  provides  that  whosoever  hav- 
ing the  charge  of  any  carriage  or  vehicle,  by  wanton  or  furious 
driving  or  racing,  or  other  wilful  misconduct,  or  b}'^  wilful  neglect 
does,  or  causes  to  be  done,  any  bodily  harm  to  any  person  what- 
soever, is  guilty  of  a  misdemeanor,  and  shall  be  liable  to  be  impri- 
soned in  any  gaol  or  place  of  confinement  other  than  a  Peniten- 
tiary, for  any  term  less  than  two  years,  with  or  without  hard 
labour. 

DRUNKENNESS. 

Voluntary  drunkenness  will  not  exempt  a  person  from  criminal 
liability  ;  for  instance,  A,  in  a  fit  of  voluntary  drunkenness,  shoots 
B  dead,  not  knowing  what  he  does.  A's  act  is  a  crime.  But  in- 
voluntary drunkenness,  and  diseases  caused  by  voluntary  drunk- 
enness may  excuse  ;  for  instance.  A,  under  the  influence  of  a  drug 
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fraudulently  administered  to  him,  shoots  B  dead,  not  knowing 
what  he  does.  A's  act  is  not  a  crime  ;  or  if  A,  in  a  fit  of  delirium 
treinens,  caused  by  voluntary  drunkenness,  kills  B,  mistaking  him 
for  a  wild  animal,  attacking  A,  A's  act  is  not  a  crime.  Stephen's 
Dig.,  19. 

A  man  cannot,  when  drunk  in  his  own  house,  be  forcibly 
removed  therefrom,  even  at  the  request  of  his  own  family,  unless 
his  conduct  is  such  as  would  constitute  hi«i  a  nuisance  to  the 
public,  i.e.,  by  his  creating  a  public  disturbance.  R.  v.  Blakeley,6 
P.  R.  (Ont.),  244. 

ELECTIONS. 
{See  Bribery.) 

EMBEZZLEMENT. 

(See  Larceny). 

EMBRACERY. 

This  is  an  attempt  to  influence  a  jury,  corruptly  to  give  a  ver- 
dict in  favour  of  one  side  or  party  by  promises,  persuasions,  en- 
treaties, money,  entertainments,  and  the  like.  The  offence  is  a 
misdemeanor.  A  jur^nnan  himself  may  be  guilty  of  this  offence 
by  corruptly  endeavouring  to  bring  over  his  fellows  to  his  view- 
The  offence  is  a  misdemeanor,  both  in  the  person  making  the  at- 
tempt, and  also  in  those  of  the  jury  who  consent. 

There  are  (jertain  other  acts,  interfering  with  the  free  admin- 
istration of  justice  at  a  trial,  which  are  considered  as  high  mis- 
prisons and  contempts,  and  are  punishable  by  fine  and  imprison- 
ment. Such  are  the  following:  Intimidating  the  parties  orwitnesses ; 
endeavoring  to  dissuade  a  witness  from  giving  evidence,  though 
it  be  without  success  ;  advising  a  prisoner  to  stand  mute  ;  assault- 
ing or  threatening  an  opponent  for  suing  him  ;  a  counsel  or  at- 
torney for  being  employed  against  him  ;  a  juror  for  his  verdict ; 
a  gaoler  or  other  ministerial  officer  for  what  he  does  in  discharge 
of  his  duty  ;  for  one  of  the  Grand  Jury  to  disclose  to  the  pri- 
soner the  evidence  against  him. 
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enticing  soldiers  or  sailors  to  desert. 

The  32  &  33  Yic,  chap.  25,  enacts  that  whosoever,  not  being 
enlisted  in  Her  Majesty's  service,  by  words  or  with  money,  or  by 
any  other  means  whatsoever,  directly  or  indirectly,  persuades  or 
procures,  or  goes  about  or  endeavours  to  persuade,  prevail  on  or 
procure,  any  such  soldier,  sailor,  &c  ,  to  desert,  or  conceals,  receives, 
or  assists  a  deserter,  knowing  him  to  be  such,  may  be  convicted 
in  a  summary  manner  before  two  Justices  of  the  Peace.  See  fonn 
of  information  for  this  offence,  ante  p.  64. 

This  Act  was  extended  to  Princer  Edward  Island  by  the  40  Vic, 
chap.  4 ;  to  British  Columbia  by  the  37  Vic,  chap.  42,  and  to  the 
Province  of  Manitoba  by  the  34  Vic,  chap.  14. 

KSCAPE. 

An  escape  is  where  one  who  is  arrested  gains  his  liberty  by  his 
own  act,  or  through  the  permission  or  negligence  of  others,  before 
he  is  delivered  by  the  course  of  the  law.  Where  the  libera- 
tion of  the  party  is  effected  either  by  himself,  or  others,  without 
force,  it  is  more  properly  called  an  escape  ;  where  it  is  effected  by 
the  party  himself,  with  force,  it  is  called  prison  breaking ;  where 
it  is  effected  by  others,  with  force,  it  is  commonly  termed  a  rescue. 

Under  the  32  &  33  Vic,  chap.  29,  s.  84,  whoever  escapes  from, 
or  rescues,  or  aids  in  rescuing,  any  other  person  from  lawful 
custod}^  or  makes,  or  causes  any  breach  of  prison,  if  such  offence 
does  not  amount  to  felony,  is  guilty  of  a  misdemeanor.  Under 
section  85,  whosoever  knowingly  and  unlawfully,  under  colour  of 
any  pretended  authority,  directly  procures  the  discharge  of  any 
prisoner  not  entitled  to  be  discharged,  is  guilty  of  a  misdemeanor, 
and  the  person  so  discharged  shall  be  held  to  have  escaped.  The 
Penitentiaiy  Act  of  1875,  38  Vic,  chap.  44,  makes  further  provi- 
sions in  regard  to  escapes.  An  escape  during  conveyance  to  the 
penitentiary  is  felony,  and  prisoners  escaping,  or  attempting  to  es- 
cape, therefrom  are  to  have,  on  conviction,  three  years  added  to 
the  term  of  their  imprisonment.  Ih.,  s.  26.  See  also  s.  27  as  to 
breaking  prison,  or  attempting  to  break  out  of  the  cell,  &c.  Un- 
der section  29,  every  person  who  rescues,  or  attempts  to  rescue. 
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any  prisoner,  while  being  conveyed  to  any  penitentiary,  or  while 
being  imprisoned  therein,  or  while  passing  to  or  from  work,  at  or 
near  any  penitentiary,  and  every  person  who,  by  supplying  arms 
tools,  or  instruments  of  disguise,  or  otherwise  in  any  manner  aids 
any  such  prisoner  in  any  escape,  or  attempt  at  escape,  shall  be 
guilty  of  felony. 

Under  section  30,  keepers,  &;c.,  having  the  custody  of  any  pri- 
soner, and  carelessly  allowing  him  to  escape,  are  guilty  of  a  mis- 
demeanor. 

One  W  was  brought  before  magistrates  in  the  custody  of  the  de- 
fendant, a  constable,  to  answer  a  charge  of  misdemeanor,  and  after 
witnesses  had  been  examined  he  was  verbally  remanded  until  the 
next  day.  Being  then  brought  up  again,  and  the  examination 
concluded,  the  Justices  decided  to  take  bail,  and  send  the  case  to 
the  assizes.  The  prisoner  said  he  could  get  bail  if  he  had  time  to 
send  for  them,  and  the  Justice  verbally  remanded  him  until  the 
following  day,  telling  the  defendant  to  bring  him  up  then  to  be 
committed  or  bailed.  On  that  day  the  defendant  negligently  per- 
mitted him  to  escape,  for  which  he  was  convicted.  It  was  held 
that  W  was  not  in  the  custody  of  the  defendant  merely  for  the 
purpose  of  enabling  him  to  procure  bail,  but  under  the  original 
warrant ;  and  the  matter  was  still  pending  before  the  magistrates 
until  finally  disposed  of  by  commitment  to  custody  or  discharge 
on  bail,  and  that  the  conviction  was  proper.  R.  v.  Shuttleworth, 
22  Q.B.  (Ont.),  372. 

EVIDENCE. 

The  rules  of  evidence  are  in  general  the  same  in  civil  and  crim- 
inal proceedings.     R.  v.  Atkinson,  17  C.P.  (Ont.),  304. 

As  a  general  rule  when  Justices  are  authorized  by  statute  to 
hear  and  determine  or  examine  witnesses,  they  have  also  the  power 
to  take  the  examinations  on  oath  or  solemn  affirmation,  as  the 
case  may  be  (see  82  &  33  Vic,  chap.  31,  s.  45) ;  and  in  every  case 
where  an  oath  or  affirmation  is  directed  to  be  made  before  a  Jus- 
tice, he  has  full  power  and  authority  to  administer  the  same,  and 
to  certify  to  its  being  made.     31  Vic,  chap.  1,  s.  7,  sixteenthly. 

In  indictable  cases  the  32  &  33  Vic,  chap.  30,  s.  30,  expressly 
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empowers  the  Justice  to  administer  an  oath  to  a  witness,  and  the 
same  power  is  also  given  in  the  case  of  summary  convictions.  32 
&  33  Vic,  chap.  31,  s.  45.  The  oath  is  generally  in  the  following 
form : — 

"  The  evidence  you  shall  give  touching  this  information  (<»•  complaint,  or 
the  present  charge,  or  the  application,  or  as  the  case  may  be,)  wherein 

is  informant  (trr  complainant,  or  as  the  case  may  be),  and 
is  defendant  (or  as  the  case  may  be),  shall  be  the  truth,  the  whole  truth,  and 
nothing  but  the  truth,  so  help  you  God. 

The  New  Testament  should,  during  the  administration  of  the 
oath,  be  held  in  the  witness's  right  hand,  and  at  its  conclusion  he 
should  kiss  it.  Any  Quaker  or  other  person  allowed  by  law  to 
affirm  instead  of  swearing  in  civil  causes,  or  solemnly  declaring  that 
the  taking  of  any  oath  is  according  to  his  religious  belief  unlaw- 
ful, who  is  required  to  give  evidence  in  any  criminal  case,  shall 
instead  of  taking  an  oath  in  the  usual  fonn,  be  permitted  to  make 
his  solemn  affirmation  or  declaration,  beginning  with  the  words 
following,  that  is  to  say, — "  I,  A.B.,  do  solemnly,  sincerely,  and 
truly  declare  and  affirm  ;"  which  said  affirmation  or  declaration 
shall  be  of  the  same  force  and  effect  as  if  such  Quaker  or  other 
person  as  aforesaid  had  taken  an  oath  in  the  usual  form.  32  &  33 
Vic,,  chap.  29,  s,  61. 

The  form  of  oath  must  be  in  every  case  such  as  the  witness 
considers  binding  on  his  conscience  according  to  his  particular 
relicfious  belief.  A  conviction  for  crime,  or  an  interest  in  the  re- 
suit,  does  not  render  a  witness  incompetent.  32  &  33  Vic,  chap. 
29,  ss.  62,  63.  In  some  cases,  however,  the  evidence  of  an  inter- 
ested witness  must  be  corroborated. 

By  section  64  of  the  32  &  33  Vic,  chap.  29,  a  witness  may  be 
cross-examined  as  to  previous  statements  made  by  him  in  writing, 
or  reduced  into  writing,  relative  to  the  subject  matter  of  the  case, 
without  such  writing  being  shown  to  him  ;  but  if  it  is  intended  to 
contradict  the  witness  by  the  writing,  his  attention  must,  before 
such  contradictory  proof  can  be  given,  be  called  to  those  parts  of 
the  writing  which  are  to  be  used  for  the  ))urpose  of  so  contradict- 
ing him. 

The  40  Vic,  chap.  26,  s.  5,  provides  that  for  the  purposes  of  the 
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above  section,  a  deposition  of  a  witness,  purporting  to  have  been 
taken  before  a  Justice  or  Justices  on  the  investigation  of  the 
charge,  and  to  be  signed  by  the  witness  and  the  Justice  or  Jus- 
tices, returned  to  and  produced  from  the  custody  of  the  proper 
officer,  shall  be  iwima  facie  presumed  to  have  been  signed  by  the 
witness. 

The  32  &  33  Vic,  chap.  29,  s.  58,  et  seq.,  contains  other  provi- 
sions as  to  witnesses  and  evidence  which  are  not  necessary  to  be 
given  here. 

Witnesses  are  allowed  to  speak  of  facts  only,  and  the  opinions 
of  witnesses  are  not,  as  a  general  rule,  admissible  in  evidence. 

In  order  to  secure  impartial  and  truthful  testimony,  it  is  an 
established  rule  that  a  witness  should  not,  on  examination-in-chief,, 
be  asked  leading  questions,  i.e.  questions  in  such  form  as  to  sug- 
gest the  answers  desired.  On  cross-examination,  however,  a  wit- 
ness may  be  asked  leading  questions,  the  witness  not  being  favour- 
able to  the  party  cross-examining. 

Where  a  prisoner  calls  witnesses  as  to  character  only,  it  is  not 
usual  to  cross-examine  them,  though  the  strict  right  to  do  so 
exists.  After  the  cross-examination,  the  party  producing  the 
witness  has  a  right  to  re-examine  him  for  the  purpose  of  explain- 
ing any  statements  of  the  witness  on  cross-examination,  but  unless 
by  permission  of  the  court,  there  is  no  right  on  re-examination  to 
go  into  new  matter  not  tending  to  explain  the  cross-examination. 
The  person  producing  the  witness  should  therefore,  on  the  exam- 
ation-in-chief,  ask  all  necessary  questions. 

A  prisoner  cannot,  in  the  existing  state  of  the  law,  give  evi- 
dence for  himself,  nor  can  his  wife  be  admitted  as  a  witness  for 
him.  R.  V.  Humphreys,  9  Q.  B.  (Ont.),  337  ;  R.  v.  Madden,  14  Q. 
B.  (Ont.),  588. 

The  wife  of  any  one  of  several  prisoners  jointly  indicted, 
stands  in  the  same  position  with  respect  to  the  admissibility 
of  her  evidence  as  her  husband,  and  she  cannot  give  evidence 
for  either  of  the  prisoners.  Jl.  v.  Thompson,  L.  R.,  1  C.  C.  R., 
377. 

But  a  married  woman  may  give  evidence  in  favour  of  a  person 
who  has  committed  a  crime  jointly  with  her  husband,  provided 
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the  husband  is  not  on  trial  for  the  offence.  R  v.  Thompson,  2 
Bannay,  71. 

One  witness  is  in  general  sufficient. 

In  treason,  two  witnesses  are  required  (see  31  Vic,  chap.  69,  s. 
6),  and  in  perjury,  if  only  one  witness  is  produced,  his  e^ddence 
must  be  corroborated,  In  forgery  also,  the  evidence  of  the  per- 
son whose  signature  is  forged  must  be  corroborated.  32  &  33 
Vic,  chap.  19,  s.  54. 

It  is  usual  to  require  that  the  testimony  of  an  accomplice  be 
corroborated  as  to  the  identity  of  the  accused,  but  not  as  to  the 
Tnanner  in  which  the  crime  was  committed. 

The  confession  of  a  prisoner  is  only  admissible  when  free  and 
voluntary.  Any  inducement  to  confess  held  out  to  the  prisoner 
by  a  person  in  authority,  or  any  undue  compulsion  upon  him,  will 
be  sufficient  to  exclude  the  confession.  This  rule  is  carried  so  far 
that  if  an  oath  is  administered  to  the  prisoner  before  taking  his 
statement,  under  the  32  &  33  Vic,  chap.  30,  s.  31,  the  oath  will  be 
a  sufficient  constraint  or  compulsion  to  render  his  statement  inad- 
missible. R.  V.  Field,  16  C.  P.  (Ont.),  98.  But  the  deposition  on 
oath  of  a  witness  is  admissable  against  such  witness,  if  he  is  after- 
wards charged  with  a  crime  (ih.) ;  see  also  R.  v.  Finkle,  15  C.  P. 
(Ont.),  453.  R.  v.  Coote,  L.  R.,  4  P.  C  App.,  599,  excepting  so  much 
of  them  as  consists  of  answers  to  questions  to  which  he  has 
objected,  as  tending  to  criminate  him,  but  which  he  has  been  im- 
properly compelled  to  answer.  The  exception  depends  upon  the 
principle  "  nemo  tenetur  seipsum,  accusare,"  but  does  not  apply  to 
answers  given  without  objection,  which  are  to  be  deemed  volun- 
tary. R.  V.  Coote,  supra. 

A  dying  declaration  is  only  admissible  in  evidence  where  the 
death  of  the  deceased  is  the  subject  of  the  charge,  and  the  circum- 
stances of  the  death  the  subject  of  the  dying  declaration.  There 
must  also  be  an  unqualified  belief  in  the  nearness  of  death,  a  belief, 
without  hope,  that  the  declarant  is  about  to  die,  and  the  burden 
of  proving  the  facts  that  render  the  declaration  admissible  is  upon 
the  prosecution.   R.  v.  Jenkins,  L.  R.,  1  C.  C.  R.,  192. 

As  to  the  competency  of  witnesses,  a  child  of  any  age,  if  capable 
of  distinguishing  between  good  and  evil,  may  be  admitted  to  give 
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evidence.  A  child  of  six  years  of  age  was  examined ;  on  being 
interrogated  by  the  Judge  and  making  answers  that  there  was  a 
God,  that  people  would  be  punished  in  hell  who  did  not  speak  the 
truth,  and  that  it  was  a  sin  to  tell  a  falsehood  under  oath,  although 
he  stated  he  did  not  know  what  an  oath  was.  li.  v.  Beruhe,  o  L.  C. 
R.,  212. 

On  a  trial  for  murder,  an  Indian  witness  was  offered,  and  on  his 
•examination  by  the  Judge,  it  appeared  that  he  had  a  full  sense  of 
the  obligation  to  speak  the  truth,  but  he  was  not  a  Christian,  and 
had  no  knowledge  of  any  ceremony  in  use  among  his  tribe  bind- 
ing a  person  to  speak  the  truth  or  imprecating  punishment  upon 
liimself,  if  he  asserted  what  was  false.  It  appeared  also,  that  he 
and  his  tribe  believed  in  a  future  state,  and  in  a  Supreme  Being 
who  created  all  things,  and  in  a  future  state  of  reward  and  pun- 
ishment according  to  their  conduct  in  this  life.  He  was  then 
sworn  in  the  ordinary  way  on  the-New  Testament,  and  it  was  held 
that  his  evidence  was  admissible.  If  the  witness  had  belonged  to 
any  nation  or  tribe  that  had  in  use  among  them  any  particular 
ceremony  which  was  undei'stood  to  bind  them  to  speak  thc'  truth, 
however  strange  and  fantastic  the  ceremony  might  be,  it  would 
have  been  indispensible  that  the  witness  should  have  been  sworn 
according  to  such  ceremony,  because  all  should  be  done  that  can 
be  done  to  touch  the  conscience  of  the  witness  according  to  his 
notions,  however  superstitious  they  may  be.  li.  v.  Pah-inal'-gay, 
20  Q.  B.  (Ont.),  195. 

Under  the  40  Vic,  chap.  26,  s.  3,  on  a  prosecution  for  receiving- 
stolen  goods,  evidence  may  be  given  at  any  stage  of  the  prt  »ceed- 
ings,  that  there  was  found  in  the  possession  of  such  person  other 
property,  stolen  within  the  preceding  period  of  twelve  months, 
and  such  evidence  may  be  taken  into  consideration  in  proof  of 
guilty  knowledge. 

So  by  s.  4,  a  conviction  within  five  years  preceding,  involving 
fi-aud  or  dishonesty  may  be  given  in  evidence  for  the  same  pur- 
pose, but  three  day's  notice  must  be  given  of  the  intention  to 
adduce  such  evidence. 

On  a  charge  of  sending  a  threatening  letter,  other  letters  writ- 
19 
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ten  by  the  prisoner,  both  before  and  after  the  one  in  question  are 
admissible  to  explain  its  meaning. 

On  a  charge  of  malicious  shooting,  if  it  be  doubtful  whether  the 
shot  was  fired  by  accident  or  design,  proof  may  be  given  that  the 
prisoner  at  another  time  intentionally  shot  at  the  same  person, 
R.  V.  Yoke,  R.  &  E.,  531. 

On  a  trial  for  endeavouring  to  obtain  an  advance  from  a  pawn- 
broker upon  a  ring,  by  the  false  pretence  that  it  is  a  diamond 
ring,  evidence  may  be  given  that  two  days  before  the  transaction 
in  question,  the  prisoner  had  obtained  an  advance  from  a  pa"svn- 
broker  upon  a  chain  which  he  represented  to  be  a  gold  chain,  but 
which  was  not  so,  and  endeavoured  to  obtain  from  other  pawn- 
brokers advances  upon  a  ring  which  he  represented  to  be  a  dia- 
mond ring,  but  which  in  the  opinion  of  the  witness  was  not  so. 
R.  V.  Francis,  L.  R,  2  C.  C.  R.,  128. 

In  trespass  against  a  magistrate  for  false  imprisonment,  and 
seizing  and  selling  goods  and  chattels  where  he  suffers  judgment 
by  default,  it  is  unnecessary  for  the  plaintiff  to  prove  that  he  gave 
notice  of  action  or  commenced  his  suit  within  six  months.  Mill» 
V.  Monger,  4  O.  S.  383. 

The  admission  by  a  constable  sued  in  trespass  with  two  Justices,, 
that  a  paper  produced  at  the  trial  was  a  copy  of  the  wai'rant 
under  which  he  committed  the  trespass,  is  not  sufficient  evidence 
as  against  the  Justice  to  entitle  the  constable  to  claim  an  acquittal 
under  the  sixth  section  of  the  24  Geo.  3,  chap.  44.  Kalar  v. 
Cornwall,  8  Q.  B.  (Ont.),  168. 

EXTORTION   AND   OTHER   MISCONDUCT   OF   PUBLIC   OFFICERS. 

Every  malfeasance  or  culpable  non-feasance  of  an  officer  of  Jus- 
tice with  relation  to  his  office,  is  a  misdemeanor  punishable  by 
fine  or  imprisonment  or  both.  Forfeiture  of  his  office,  if  profitable,, 
will  also  generally  ensue. 

As  to  malfeasance — in  cases  of  oppression  and  partiality  the 
officers  are  clearly  punishable,  and  not  only  when  they  act  from 
corrupt  motives,  but  even  when  this  element  is  wanting  if  the 
act  is  clearly  illegal,  for  example,  if  a  magistrate  commit  in  a  case 
in  which  he  has  no  jurisdiction. 
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Extortion  in  the  more  strict  sense  of  the  word,  consists  in  an 
officer's  unlawfully  taking,  by  colour  of  his  office,  from  any  man 
any  money  or  thing  of  value  that  is  not  due  to  him,  or  more  than 
is  due,  or  before  it  is  due.  This  offence  is  of  the  degree  of  misde- 
meanor, and  all  persons  concerned  therein,  if  guilty  at  all,  are 
principals.  Two  or  more  persons  may  be  jointly  guilty  of  extor- 
tion where  they  act  together  and  concur  in  the  demand.  R.  v, 
Tisdale,  20  Q.  B.  (Ont.),  273. 

Wliere  two  persons  sat  together  as  magistrates,  and  one  of  them 
exacted  a  sum  of  money  from  a  person  charged  before  them  with 
felony,  the  other  not  dissenting,  it  was  held  that  they  might  be 
jointly  convicted.     Ih. 

As  to  non-feasance.  An  officer  is  equally  liable  for  neglect  of 
his  duty  as  for  active  misconduct.  A  refusal  by  any  person  to 
serve  an  office  to  which  he  has  been  duly  appointed,  and  from 
which  he  has  no  ground  of  exemption,  is  an  indictable  offijnce. 
An  indictment  may  be  maintained  against  a  Deputy  Returning 
Officer  at  an  election  for  refusing,  on  the  requisition  of  the  agent 
of  one  of  the  candidates  to  administer  the  oath  to  certain  parties 
tendering  themselves  as  voters.  R.  v.  Bennett,  21  C.  P.  (Ont.), 
238. 

The  26  Geo.  II.,  chap.  14,  s.  2,  gives  an  action  to  any  person  to 
recover  a  penalty  of  £20  against  any  one  who  demands  a  greater 
fee  than  that  which  is  established. 

In  an  action  under  26  Geo.  II.,  chap.  14.  s.  2,  to  recover  pen- 
alties against  a  clerk  of  Justices  for  taking  a  fee  higher  than  that 
in  the  authorized  table,  the  venue  is  local  under  31  Eliz.,  chap.  5, 
s.  2,  though  the  plaintiff  happen  to  be  the  person  grieved.  Lewis 
V.  Davis,  L.  R.,  10  Ex.,  86. 

A  person  resisting  a  constable  in  executing  an  execution  issued 
by  a  Justice  of  the  Peace  in  the  form  K.  in  the  schedule  to  the  (N. 
B.)  Rev.  Stat.,  chap.  137,  is  liable  to  an  indictment.  R.  v.  Mc- 
Donald, 4  Allen,  440.  The  fact  that  the  defendant  did  not  know 
that  the  person  assaulted  was  a  peace  officer,  or  that  he  was 
acting  in  the  execution  of  his  duty,  furnishes  no  defence.  R.  v. 
Forbes,  10  Cox.,  362.  It  is  sufficient  that  the  constable  was  actu- 
ally in  the  execution  of  his  duties  at  the  time  of  the  assault. 
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extradition. 

The  40  Vic,  chap.  25,  makes  provision  for  the  extradition  of 
fugitive  criminals.  It  has  been  recently  held  that  this  Act  is  not 
yet  in  force.  R.  v.  Williams,  unreported,  Q.B.(Ont.),  11  January, 
1878,  Harrison,  C.  J.  The  31  Vic,  chap.  1^4,  as  amended  by  the 
33  Vic,  chap.  25,  with  the  Imperial  Act  33  &  34  Vic,  chap.  52, 
must  therefore  still  govern. 

As,  however,  ordinary  Justices  of  the  Peace  have  not  now  the 
power  to  act  in  extradition  cases,  of  course  it  is  unnecessary  to 
treat  of  the  provisions  of  these  Acts. 

FALSE   PERSONATION. 

At  common  law  false  personation  is  punishable  as  a  cheat  or 
fraud,  but  certain  particular  cases  are  dealt  with  by  statute. 

Under  "  The  Dominion  Elections  Act,  1874,"  37  Vic,  chap.  9,  s.  74, 
a  person  shall  for  all  purposes  of  the  laws  relating  to  Parliament- 
ary elections  be  deemed  to  be  guilty  of  the  offence  of  personation, 
who  at  an  election  of  a  member  of  the  House  of  Commons  applies 
for  a  ballot  paper  in  the  name  of  some  other  person,  whether  such 
name  be  that  of  a  person  living  or  dead,  or  of  a  fictitious  person, 
or  who,  having  voted  once  at  any  such  election,  applies  at  the 
same  election  for  a  ballot  paper  in  his  own  name  ;  and  the  offence 
of  personation,  or  of  aiding,  abetting,  counselling  or  procuring  its 
commission  is  punishable  by  a  fine  not  exceeding  $200,  and  by 
imprisonment  not  exceeding  six  months.  Under  the  32  &  33  Vic, 
chap.  19,  s.  0,  personating  the  owner  of  certain  stock,  &c.,  and 
transferring  or  receiving,  or  endeavouring  to  transfer  or  receive 
the  dividends  is  felony. 

FALSE  PRETENCES. 
(See  Larceny.) 

FIRE-ARMS,  IMPROPER  USE  OI' 

•  The  Statute  of  Canada,  40  Vic,  chap.  30,  provides  that  whoso- 
ever has  upon  his  person  a  pistol  or  air-gun,  without  reasonable 
cause  to  fear  an  assault  or  other  injury  to  his  person,  or  his  family 


FORCIBLE  ENTRY  OR  DETAINER.  293 

or  property,  may  be  required  to  find  sureties  to  keep  the  peace  for 
a  term  of  six  months,  and  by  section  2,  whosoever,  when  arrested, 
either  on  a  warrant  issued  against  him  for  an  offence  or  whilst 
committing  an  offence,  has  upon  his  person  a  pistol  or  an  air-gun, 
is  liable,  upon  conviction,  to  a  fine  of  not  less  than  twenty  dollars. 
So  by  section  3,  having  a  pistol  or  air-gun,  with  intent  therewith, 
unlawfully  and  maliciously  to  do  injury  to  any  other  person 
renders  the  person  liable,  on  conviction,  to  a  fine  not  less  than  fifty 
dollars. 

Offences  against  the  provisions  of  the  Act  must  be  prosecuted 
within  one  month,  and  are  to  be  tried  and  dealt  with  in  pursuance 
of  the  "  Act  respecting  the  prompt  and  summary  administration  of 
criminal  justice  in  certain  cases."  See  the  40  Vic,  chap.  30,  s.  5  ; 
see  also  32  &  33  Vic,,  chap.  20,  ss.  74  and  76. 

FISHERIES. 

The  31  Vic,  chap.  60,  was  passed  for  the  regulation  of  fishing 
and  the  protection  of  fisheries. 

This  Act  was  amended  by  the  38  Vic,  chap.  33.  It  was  extended 
to  British  Columbia  and  Prince  Edward  Island  by  the  37  Vic, 
chap.  28. 

FORCIBLE  ENTRY  OR  DETAINER. 

The  violent  taking  or  after  unlawful  taking,  the  violent  keep- 
ing possession  of  lands  and  tenements  with  menaces,  force  and 
arms,  and  without  the  authority  of  the  law.  This  offence  is  a 
misdemeanor  at  common  law,  and  an  indictment  will  lie  for  it  if 
accompanied  by  such  circumstances  as  amount  to  more  than  a 
bare  trespass  and  constitute  a  public  breach  of  the  peace.  R.  v. 
Wilson,  8T.  R.,  357.     See,  also,  R.  v.  Martin,  10  L.  C.  R.,  435. 

The  statutes  8  Hy.  IV.,  chap.  9 ;  8  Hy.  VI.,  chap.  9  ;  6  Hy. 
VIII.,  chap.  9,  and  21  Jac.  1,  chap.  15,  as  to  forcible  entries  seem 
to  be  in  force  in  this  country.  Boulton  v.  Fitzgerald,  1  Q.  B. 
(Ont.),  343  ;  R.  v.  McOreavy,  5  0.  S.,  620. 

Under  these  statutes  the  party  aggrieved  by  a  forcible  entry 
and  detainer,  or  a  forcible  detainer,  may  proceed  by  complaint 
made  to  a  local  Justice  of  the  Peace,  who  will  summon  a  jury  and 
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call  the  defendant  before  him,  and  examine  witnesses  on  both 
sides  if  offered,  and  have  the  matter  tried  by  a  juiy.  Russell  v. 
Loyd,  14  L.  C.  R,  10. 

A  mere  trespass  will  not  support  an  indictment  for  forcible 
entry,  there  must  be  such  force  or  show  of  force  as  is  calculated 
to  prevent  any  resistance.     R.  y.  Smyth,  1  M.  &  Rob.,  155. 

The  object  of  prosecutions  for  forcible  entry  is  to  repress  high- 
handed efforts  of  parties  to  right  themselves.  R.  v.  Connor,  2  P. 
R  (Ont.),  140. 

And  a  party  may  be  guilty  of  forcible  entry  by  violently  and 
with  force  entering  into  that  to  which  he  has  a  legal  title.  New- 
ton V.  Harland,  1  M.  &  Gr.,  644. 

Where  a  person  ha^dng  the  legal  title  to  land  is  in  actual  pos- 
session of  it,  the  attempt  to  eject  him  by  force  brings  the  person 
who  makes  it  within  the  provisions  of  the  statute  against  forci- 
ble entry.  It  will  do  so  though  the  possession  of  the  person  hav- 
ing such  legal  title  has  only  just  commenced,  though  he  may  him- 
self have  obtained  it  by  forcing  open  a  lock,  though  his  ejection 
has  not  been  made  by  a  "  multitude  "  of  men,  nor  attended  with 
any  great  use  of  violence,  and  though  the  person  who  attempts  to 
eject  him  may  even  set  up  a  claim  to  the  possession  of  the  land. 
Laws  &  Telford,  L.  R.,  1  Appeal  Cases,  414. 

This  offence  is  now  brought  within  the  provisions  of  the  32  & 
33  Vic,  chap.  29,  s.  28,  which  requires  as  a  preliminary  to  the 
presentment  or  finding  of  an  indictment  by  a  grand  jury,  that 
the  prosecutor  or  other  person  presenting  the  indictment  should 
be  bound  by  recognizance  to  prosecute  or  give  evidence  against 
the  person  accused  of  such  offence.     See  40  Vic,  chap.  26,  s.  2. 

FOREEGN    ENLISTMENT   OFFENCES. 

The  Imperial  Statute  38  &  34  Vic,  chap.  90,  governs  offences  of 
this  character  throughout  the  Dominion  of  Canada  and  the  adja- 
cent territorial  waters. 

It  is  to  be  found  in  the  statutes  of  1872.  A  warrant  of  commit- 
ment recited  that  M.  was  charged,  on  the  oath  of  W.,  "  For  that 
he,  M.,  was  this  day  charged  with  enlisting  men  for  the  United 
States  army,  oflfering  them  $350  each  as  a  bounty,"  without  charg- 


FORGERY.  295 

ing  any  ofTenec  with  certainty,  without  stating  that  the  men 
enlisted  were  subjects  of  Her  Majesty,  and  without  showing  that 
W.  was  unauthorized  by  license  of  Her  Majesty  to  enlist,  was  held 
bad.     Re  Martin,  10  U.  C,  L.  J.,  130. 

FORGERY. 

This  offence  is  defined  as  the  fraudulent  making  or  alteration 
of  a  writing  to  the  prejudice  of  another  man's  right.  Re  Smith, 
4  P.  R.  (Ont.),  216.  The  offence  is  a  misdemeanor  at  common 
law.  It  is  now  governed  by  the  Statute  32  &  33  Vic,  chap.  If^, 
which  makes  it  felony. 

This  Act  was  extended  to  Prince  Edward  Island  by  the  40 
Vic,  chap.  4  ;  to  the  District  of  Keewatin  by  the  3.9  Vic,  chap. 
21  ;  to  the  North-West  Territories  by  the  38  Vic,  chap.  49  ;  to 
British  Columbia  by  the  37  Vic,  chap.  42  ;  and  to  the  Province 
of  Manitoba  by  the  34  Vic,  chap.  14. 

The  31  Vic,  chap.  71,  relates  to  forgery  in  connection  with 
Provincial  Legislatures  and  their  Acts. 

Though  the  Statute  32  &  33  Vic,  chap.  19,  makes  forgery  a  fel- 
ony, yet  cases  not  provided  for  by  the  statute  may  still  be  pun- 
ished at  common  law.  The  45th  section  of  the  statute  provides 
that  whosoever  maliciously  and  for  any  purpose  of  fraud  or 
deceit  forges  any  document  or  thing  written,  printed  or  other- 
wise made  capable  of  being  read,  is  guilty  of  felony,  and  forging 
a  document  not  expressly  mentioned  in  the  statute  has  been  held 
criminal. 

The  prisoner  at  Woodstock,  with  intent  to  defraud,  wrote  out 
a  telegraph  message,  having  the  heading  and  appearance  of  a 
telegraphic  despatch  of  the  Montreal  Telegraph  Co.,  and  purport- 
ing to  be  sent  by  one,  C,  at  Hamilton,  to  M„  at  Woodstock,  au- 
thori^iing  M.  to  furnish  the  prisoner  with  funds.  This  message 
was  delivered  to  M.  by  a  boy,  as  from  the  telegraph  office,  and 
upon  the  faith  of  it  M.  endorsed  a  draft  for  $85,  drawn  by  the 
prisoner  on  C,  on  which  the  prisoner  obtained  the  money.  It 
was  held  that  the  prisoner  was  guilty  of  forgery.  R.  v.  Steiuart, 
25  C.  P.  (Ont.),  440. 

The  instrument  forged  must  have  some  apparent  validity,  that 
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is,  it  must  purport  on  the  face  of  it  to  be  good  and  valid  for  the 
purpose  for  which  it  is  created,  and  not  be  illegal  in  its  very 
frame,  though  it  is  immaterial  whether  if  genuine  it  would  be  of 
validity  or  not.  R.  v.  Brown,  3  Allen,  13  ;  R.  v.  Pateman,  R.  & 
R,  445. 

An  instrument  which  is  declared  by  law  to  be  wholly  void,  is 
not  the  subject  of  forgery  if  on  its  face  it  affords  evidence  that 
it  comes  within  the  law  declaring  it  void.  Taylor  v.  Golding,. 
28  Q.  B.  (Ont.),  198,  203. 

Forging  or  uttering  in  Canada  a  writing  purporting  to  be  a 
bank  note  issued  by  a  banking  company  in  the  State  of  Maine, 
amounts  to  the  crime  of  forgery,  though  it  is  not  proved  that  the 
company  had  power  by  charter  to  issue  notes  of  that  description, 
it  being  shown  that  the  note  carried  on  its  face  the  semblance  of 
a  bank  note  issued  by  a  company  in  the  State  of  Maine,  and 
there  being  nothing  in  its  frame  to  show  it  illegal.  R.  v.  Brotvn, 
3  Allen,  13.  It  is  sufficient  if  the  instrument  is  in  such  form  as 
to  deceive  persons  of  ordinary  observation.  R.  v.  Gollicott,  R.  & 
R.,212. 

The  forgery  must  be  of  some  document  or  writing,  therefore 
the  painting  an  artist's  name  in  the  corner  of  a  picture,  in  order 
to  pass  it  off  as  an  original  picture  by  that  artist,  is  not  forgery. 
R.  V.  Oloss,  21  L.  J.,  M.  C,  54. 

As  to  the  fabrication,  it  need  not  be  of  the  whole  instrument. 
Very  frequently  the  only  false  statement  is  the  use  of  a  name  to 
which  the  defendant  is  not  entitled.  It  does  not  matter  whether 
the  name  wrongly  applied  be  a  real  or  a  fictitious  one.  R.  v.  Lockett, 
1  Leach,  94.  Even  to  make  a  mark  in  the  name  of  another  person 
with  intent  to  defraud  that  person  is  forgery.  R.  v.  Dunn,  1 
Leach,  57.  It  is  forgery  within  the  meaning  of  the  32  &  33  Vic, 
chap.  l9,  s.  23,  to  make  a  deed  fraudulently  with  a  false  date  when 
the  date  is  a  material  part  of  the  deed,  although  the  deed  is  in 
fact  made  and  executed  by  and  between  the  persons  by  and  be- 
tween whom  it  purports  to  be  made  and  executed.  R.  v.  Ritson^ 
L.  R.,  1  C.  C.  R.,  200. 

Not  only  a  fabrication  but  even  an  alteration  however  slight 
if  material  will  constitute  foigery.     A  person  having  an  order  for 
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the  (Iclivery  of  wheat  for  the  support  of  poor  persons  in  a  munici- 
pality is  guilty  ot"  forgery,  if  with  intent  to  defraud  he  materially 
alters  the  order  so  as  to  increase  the  quantity  of  wheat  obtain- 
able thereunder.  R.  v.  Gamfhell,  18  Q.  B.  (Ont.),  410.  Section 
45  of  the  32  &  33  Vic,  chap.  19,  provides  that  the  wilful  alteration 
for  any  purpose  of  fraud  or  deceit  of  any  such  document  or  thing, 
or  of  any  document  or  thing  the  forging  of  which  is  made  penal 
by  the  Act  shall  be  held  to  be  a  forging  thereof. 

It  is  forgery  to  execute  a  deed  in  the  name  of  and  as  represent- 
ing another  person,  with  intent  to  defraud,  even  though  the 
prisoner  has  a  power  of  attorney  from  such  person,  but  fraudu- 
lently conceals  the  fact  of  his  being  only  such  attorney,  and  as- 
sumes to  be  principal.     R.  v.  Gould,  20  C.P.  (Ont.),  159. 

It  must  be  proved  that  the  alleged  forgery  was  intended  to  re- 
present the  handwriting  of  the  person  whose  handwriting  it  ap- 
pears to  be,  and  is  proved  not  to  be,  or  that  of  a  person  who  never 
existed.  The  person  whose  name  is  forged  is  a  competent  witness, 
but  his  evidence  requires  corroboration.  32  &  33  Vic.  chap.  19,  s. 
54 ;  R.  V.  McDonald,  31  Q.  B.  (Ont.),  337  ;  R.  v.  Giles,  6  C.P. 
(Ont.),  84.  Whether  he  be  or  be  not  called  as  a  witness,  the  hand- 
writing may  be  proved  not  to  be  his  by  any  person  acquainted 
with  his  handwriting,  eithei'  from  having  seen  him  write,  or  from 
being  in  the  habit  of  corresponding  with  him ;  and  under  the  32  & 
33  Vic,  chap.  29,  s.  G7,  comparison  of  a  disputed  writing  with 
any  writing,  proved  to  the  satisfaction  of  the  Court  to  be  genuine, 
may  be  made  by  witnesses,  and  such  writings  and  the  evidence  of 
witnesses  respecting  the  same,  may  be  submitted  to  the  Court  and 
jury  as  evidence  of  the  genuineness  or  otherwise  of  the  writing 
in  dispute.  The  instrument  must  be  made  with  intent  to  de- 
fraud, which  is  the  chief  ingredient  of  the  offence.  It  is  not,  how- 
ever, necessary  to  prove  an  intent  to  defraud,  any  particular  per- 
son ;  it  is  sufficient  to  prove  that  the  party  accused  did  the  act 
charged  with  intent  to  defraud.  32  &  83  Vic,  chap.  19,  s.  51.  As 
there  must  be  evidence  of  an  intent  to  defraud  the  writing  of  a 
signature  in  sport  without  any  intention  to  defraud  or  pass  it  off  as 
genuine,  is  not  a  forgery.  A  man  may  draw  a  promissory  note  for 
any  sum  he  pleases,  and  in  favour  of  any  person,  and  payable  to- 
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him  or  to  his  order,  or  to  bearer,  and  so  long  as  it  remains  simply 
as  his  ovjn  promissory  note,  in  his  own  possession,  and  charging 
no  other  person  but  himself  with  liability  he  may  alter  it  at  his 
own  free  will  in  all  or  any  particulars.  But  when  another  person 
becomes  interested  in  the  note,  or  discounts  it,  or  receives  it  in 
payment,  it  is  then  fraud  and  forgery  to  pass  it  off  as  containing 
the  names  of  persons  who  have  not  in  fact  signed  or  endorsed  it. 
See  R.  V.  Craig,  7  C.P.  (Ont.),  239  ;  R.  v.  Dunlop,  15  Q.  B.  (Ont.), 
119  It  is  the  intent  to  deceive  and  defraud  that  the  law  con- 
siders criminal,  but  where  this  intent  exists  it  is  immaterial 
whether  any  person  is  actually  defrauded  by  the  forgery,  or  that 
any  person  should  be  in  a  situation  to  be  defrauded  by  the  act. 
R.  V.  mish,  21  L.  J.  M.  C,  147. 

The  offence  of  forgery  is  not  triable  at  the  Quarter  Sessions.  R. 
V.  McDonald,  31  Q.  B.  (Ont.),  337  ;  R.  v.  Dunlop,  15  Q.  B.  (Ont.) , 
118. 

The  offence  of  uttering  the  forged  instrument  is  provided  for 
by  the  32  &  33  Vic,  chap.  19,  and  made  an  offence  of  the  same 
nature  as  the  forgery  itself.  The  words  used  in  the  statute  are  : 
"  offers,  utters,  disposes  of,  or  puts  off,  knowing  the  same  to  be 
forged,  or  altered,"  &c.  A  tender  or  attempt  to  pass  off  the  instru- 
ment will  be  sufficient,  and  there  need  not  be  an  acceptance  by  the 
other.  It  is  an  uttering  if  the  forged  instrument  is  used  in  any 
way,  so  as  to  get  money  or  credit  by  it,  or  by  means  of  it,  though 
it  is  produced  to  the  other  party,  not  for  his  acceptance,  but  for 
some  other  purpose.  R.  v.  Ion,  21  L.  J.,  M.  C,  166.  Of  course,  the 
forged  character  of  the  instrument,  and  the  intent  to  defraud 
must  be  proved,  as  in  forgery.  It  will  be  also  necessaiy  to  prove 
that  the  defendant  knew  the  instrument  to  be  forged,  as  for  in- 
stance, by  showing  that  he  had  in  his  possession  other  forged  notes 
of  the  same  kind. 

The  making  on  a  glass  plate,  a  positive  impression  of  an  un- 
dertaking of  a  foreign  state,  for  the  payment  of  money,  by  means 
of  photogi-aphy,  without  lawful  authority  or  excuse,  is  a  felony 
within  the  19th  section  of  the  Act.  R.  v.  Rinxildi,  9  Oox  C.  C, 
391. 

Procuring  the  engraving  merely  of  the  royal  arms  on  a  plate, 
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in  the  same  position  as  that  in  which  it  wouhl  be  found  on  a  note 
of  a  banking  company  in  a  complete  state,  a  note  of  which  com- 
pany the  prisoner  had  in  his  possession,  comes  within  the  mean- 
ing of  this  section,  and  the  prisoner  is  rightly  convicted  of  the 
offence.     R  v.  Keith,  6  Cox  C.  C,  538. 

A  guarantee  is  the  subject  of  forgery  within  the  23d  section 
though  no'consideration  appear.  R.  v.  Coelho,  9  Cox  C.  C,  8.  This 
includes  post  office  orders.     R.  v.  Vanderstien,  10  Cox  C.  C,  177. 

A  bill  of  exchange,  without  the  drawer's  signature,  is  not  a  bill 
of  exchange  within  the  25th  section.  R.  v.  Mopsey,  11  Cox  C 
C,  148. 

A  guarantee  given  on  the  appointment  of  an  agent  to  an  insur- 
ance company,  against  loss,  &c.,  by  negligence,  or  dishonesty  of 
the  agent,  is  an  undertaking  for  payment  of  money  within  the 
26th  section,  and  the  agent  may  be  convicted  of  forging  such  a 
document.      R.  v.  Joyce,  10  Cox  C.  C,  100. 

An  I.  0.  U.  is  an  undertaking  for  the  payment  of  money.  R. 
V.  Chambers,  12  Cox  C.  C,  109  ;  L.  R.,  1  C.  C.  R.,  341. 

A  "  clearance,"  or  certificate  of  payment  of  dues,  given  by  the 
secretary  of  a  friendly  society,  is  not  an  acquittance,  or  receipt 
for  money  within  this  section.  R.  v.  French,  L.  E,.,  1  C.  C.  R., 
217. 

A  d  ocument  in  the  following  form  : 

"  Thornton,  October,  1867. 
"  Received  of  the  S.  L.  B.  Soc'y,  the  sum  of  £417  13s.,  on  account 
of  my  share.  No.  8,071. 

"£417  13s.  pp.         S.  A. 

"Wm.  Kay." 

is  a  warrant,  authority,  or  request,  for  the  payment  of  money 
within  this  section.     R.  v.  Kay,  L.  R.,  1  C.  C.  R.,  257. 
An  instrument  in  the  following  form  : 

"  $3.50.  "  Carick,  April  10,  1863. 

"  John  McLean,  tailor,  please  give  Mr.  A.  Steel  to  the  amount  of 
three  dollars  and  fifty  cents,  and  by  so  doing  you  will  oblige  me. 

[Signed]  Angus  McPhail." 
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is  an  order  for  the  payment  of  money,  and  not  a  mere  request. 
R.  V.  Steel,  13  C.  P.  (Ont.),  619. 
But  an  instrument,  as  follows : 

"  Renfrew,  June  18,  1860. 
"  Mr.  McKay : 

"  Sir, — Would  you  be  good  enough  as  for  to  let  me  have  the 
loan  of  SIO  for  one  week  or  so,  and  send  it  by  the  bearer  imme- 
diately, and  much  oblige  your  most  humble  servant, 

"  J.  Almiras,  p.  p." 

is  not  an  order  for  the  payment  of  money.       R.  v.  Reopelle,  20 
Q.  B.  (Ont.),  260. 

"  Mr.  Warren: 

"Please  let  the  bearer, Mrs. Tuke,  have  the  amount  of  ten  pounds, 
and  you  will  oblige  me. 

"B.  B.  Mitchell." 

is  an  order  for  the  payment  of  money  and  not  a  mere  request. 
R.  V.  Tuke,  17  Q.  B.  (Ont.),  296. 

fraudulent  marking  of  merchandize. 

The  '65  Vic,  chap.  32,  provides  that  every  person  who  with 
intent  to  defraud,  or  enable  another  to  defraud,  any  person,  forges 
or  counterfeits  any  trade  mark,  or  applies,  or  causes  or  procures  to 
be  applied  any  trade  mark  to  any  chattel  or  article  not  being  the 
production  or  merchandize  of  any  person  denoted  or  intended  to 
be  denoted  by  such  trade  mark,  or  not  being  the  production  or 
merchandize  of  any  person  whose  trade  mark  is  so  forged  or 
counterfeited,  is  guilty  of  a  misdemeanor. 

This  Act  repeals  sections  30aad31of  the  Act  respecting  forgery, 
32  &  33  Vic,  chap.  19. 

This  Act  was  extended  to  Prince  Edward  Island  by  the  40 
Vic,  chap.  4. 

gaming  and  gaming  houses. 

The  law  does  not  deem  it  within  its  province  to  punish  such 
practices  as  gaming,  unless  either  some  fraud  is  resorted  to  or 
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regular  institutions  are  established  for  the  purpose,  so  as  to 
amount  to  a  public  nuisance. 

The  40  Vic,  chap.  32,  makes  provision  for  the  prevention  of 
gambling  practices  in  certain  public  conveyances.  Section  1 
provides  that  "whosoever,  in  any  railway  car  or  steamboat  used 
as  a  public  conveyance  for  passengers,  by  means  of  the  game 
commonly  known  as  '  three  card  monte,'  or  of  anj"  other  game  of 
cards,  dice,  or  other  instrument  of  gambling,  or  by  any  device  of 
like  character,  obtains  from  any  other  person  any  money,  chattel, 
valuable  security  or  property,  shall  be  deemed  guilty  of  the  mis- 
demeanor of  having  obtained  the  same  unlawfully  by  false 
pretences,  and  shall  be  liable  to  be  punished  by  imprisonment  in 
any  gaol  or  place  of  confinement  for  any  term  less  than  one  year 
with  or  without  hard  labour,  and  with  or  without  solitary  confine- 
ment ;  and  every  person  aiding,  encouraging,  advising  or  con- 
federating with  any  person  in  the  commission  of  the  said  offence, 
shall  be  deemed  guilty  thereof,  and  liable  to  be  punished  in  like 
manner  as  a  principal  therein,  and  any  attempt  to  commit  such 
ottbnce  by  actually  engaging  any  person  in  any  such  game  with 
intent  to  obtain  money  or  other  valuable  thing  from  him,  shall  be 
a  misdemeanor  punishable  in  like  manner  as  the  offence  itself. 

The  Act  38  Vic,  chap.  41,  is  the  general  Act  for  suppressing 
gaming  houses  and  to  punish  the  keepers  thereof.  This  statute 
was  amended  by  the  40  Vic,  chap.  33. 

On  report  in  writing  by  the  chief  constable,  &c.,  that  there  are 
good  grounds  for  believing  that  any  house,  room  or  place  is  kept 
or  used  as  a  common  gaming  house,  the  magistrate  may,  by  order 
in  writing,  authorize  the  constable  to  enter  or  break  open  the 
doors  of  common  gaming  houses  and  seize  all  instruments,  of 
gaming,  moneys,  &c.,  and  take  into  custody  all  persons  found 
therein. 

The  oifence  of  keeping  a  gambling  house  comes  within  the 
provisions  of  the  32  &  33  Vic,  chap  29,  s.  28. 

GAOLS. 

The  Act  40  Vic,  chap.  37,  provides  for  the  safe  custody  of  pri- 
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soners,  in  places  where  the  common  gaols  become  temporarily- 
insecure. 

The  Lieutenant-Governor  of  any  Province  may  by  Proclama- 
tion, published  in  the  Gazette,  declare  that  the  common  gaol  of 
any  county  is  insecure,  and  name  the  gaol  of  any  adjoining  county 
as  the  gaol  to  which  offenders  within  the  first  mentioned  district 
may  be  committed  or  sentenced,  and  there  after  persons  committed 
or  sentenced  shall  be  so  committed,  &c.,  to  the  gaol  named  in  the 
Proclamation  for  that  purpose.  The  trial  of  the  prisoner  may  be 
in  the  county,  or  place  in  the  gaol  whereof  he  is  confined. 

Special  provision  is  made  for  the  case  of  treason,  by  the  31  Vic. > 
chap.  74. 

HIGHWAYS. 

(See  Nuisances.) 

HOMICIDE, 

{See  Murder.) 

HUSBAND,    NEGLECT   OF,   TO   MAINTAIN   HIS   WIFE,  fcc. 
{Set  Vagrancy.) 

IGNORANCE. 

A  mistake  or  ignorance  of  law  is  no  defence  for  a  party  charged 
with  a  criminal  act,  but  it  may  be  ground  for  an  application  to 
the  merciful  consideration  of  the  Government.  R-  v.  Madden,  10 
L.  C.  J.,  344. 

Ignorance  or  mistake  of  fact  may  in  some  cases  be  a  defence,  as 
for  instance,  if  a  man  intending  to  kill  a  thief  in  his  own  house, 
kUl  one  of  his  own  family,  he  will  be  guilty  of  no  offence.  But  if 
intending  to  do  grievous  bodily  harm  to  A.,  he  in  the  dark  kill  B., 
he  will  be  guilty  of  murder, the  exemption  from  liability  proceeding 
on  the  assumption  that  the  original  intention  was  lawful.  So  a 
man  is  not  liable  for  an  accident  which  happens  in  the  perform- 
ance of  a  lawful  act,  with  due  caution.  For  example,  A,  properly 
pursuing  his  work  as  a  bricklayer,  lets  fall  a  brick  on  B's  head, 
and  the  latter  dies  in  consequence  of  the  injury,  A  will  not  be 
liable,  but  it  would  have  been  otherwise,  had  A  at  the  time  been 
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engaged  in  some  criminal  act,  or  if  he  had  not  exercised  proper 
skill  or  care. 

INDECENT   CONDUCT. 

Every  one  commits  a  misdemeanor,  who  does  any  grossly  inde- 
cent act,  in  any  open  and  public  place  in  the  presence  of  more 
persons  than  one.  Elliot's  case,  L.  &  C,  103  ;  but  it  is  uncertain 
whether  such  conduct  in  a  public  place  amounts  to  a  misdemeanor, 
if  it  is  done  when  no  one  is  present  or  in  the  presence  of  one  per- 
son only. 

A  place  is  public  if  it  is  so  situated  that  what  passes  there  can 
be  seen  by  any  considerable  number  of  persons,  if  they  happen  to 
look.  Webb's  case,  1  Den.,  338 ;  Holmes  case,  Dears.  207  ;  R.  v. 
Orchard,  3  Cox  C.  C,  248. 

Thus  the  inside  of  a  urinal  open  to  the  public,  and  by  the  side 
of  a  foot-path  in  Hyde  Park,  is  a  public  place.  R.  v.  Harris,  L.R., 
1  C.  C.  R,  288. 

It  is  unlawful  for  men  to  bathe  without  any  screen  or  covering 
so  near  to  a  public  footway,  frequented  by  females,  that  exposure 
of  the  person  must  necessarily  occur,  and  they  who  so  bathe  are 
liable  to  an  indictment  for  indecency.  R.  v.  Reed,  12  Cox  C.  C,  1. 
It  is  not  necessary  that  the  exposure  should  be  made  in  a  place 
open  to  the  public.  If  the  act  be  done  where  a  gi-eat  number  of 
persons  may  be  offended  by  it,  and  several  see  it,  it  is  sufficient. 
R.  V.  Thallman,  33  L.  J.,  M.  C,  58. 

It  must,  however,  be  in  sight  of  more  than  one  person.  Webb's 
case,  1  Den.  C.  C.  R.,  338. 

Printing  or  publishing  indecent  or  obscene  books,  prints  or  pic- 
tures is  a  misdemeanor  at  common  law,  and  punishable  with  fine  or 
imprisonment,  or  both  (R.v.Curl,  2  Str.,  788);  and  it  is  no  defence 
that  the  object  was  not  to  corrupt.  R.v.Hicklin,  L.  R.,  3  Q.B.,  360. 

Keeping  a  booth  on  a  public  race  course,  for  the  purpose  of 
.showing  an  indecent  exhibition,  is  an  offence  at  common  law.  R. 
V.  Saunders,  L.  R.,  1  Q.  B.  D.,  15. 

INDIANS. 

The  Act  39  Vic,  chap.  18,  amends  and  consolidates  the  laws 


304  magistrates'  manual. 

respecting  Indians.     The  provisions  of  this  Act  are  too  long  to  be 
inserted  here. 

INDICTABLE    OFFENCES. 

All  treasons,  felonies,  and  misdemeanors,  misprisons  of  treason 
and  felony,  whether  existing  at  common  law  or  created  by  statute, 
are  the  subjects  of  indictment ;  so  also  are  all  attempts  to  commit 
any  of  these  acts. 

All  crimes  involve  the  elements  of  vnll,  criminal  intention,  or 
malice.  To  make  a  person  a  criminal,  the  intention  must  be  a 
state  of  mind  forbidden  by  the  law.  For  instance,  a  person  inno- 
cently uttering  a  forged  note,  not  intending  to  defraud,  commits 
no  crime  ;  but  if  there  is  such  intention  the  act  is  stamped  with 
the  character  of  crime.  When  the  law  expressly  declares  an  act 
to  be  criminal,  the  question  of  intention  or  malice  need  not  be 
considered.  Malice  is  found  not  only  in  cases  where  the  mind  is 
actively  or  positively  at  fault,  as  where  there  is  a  deliberate  design 
to  defraud,  but  also  where  the  mind  is  passively  or  negatively  to 
blame—  that  is,  where  there  is  culpable  oi-  criminal  inattention  or 
negligence.  It  is  usual  to  lay  down  that  malice  is  either  express 
or  in  fcict,  as  where  a  person  with  a  deliberate  mind  and  formed 
design  kills  another ;  (2)  Implied  or  in  laio,  as  where  one  wilfully 
poisons  another,  though  no  particular  enmity  can  be  proved,  or 
where  one  gives  a  perfect  stranger  a  blow  likely  to  produce  death. 
Here  there  is  a  wilful  doing  of  a  wi-ongful  act  without  lawful 
excuse,  and  the  intention  is  an  inference  of  law  resulting  from 
the  doing  the  act.  The  law  infers  that  every  man  intends  the 
necessary  consequence  of  his  own  act.  Malice  in  its  ordinary  sense 
of  ill-will  or  malevolence,  is  not  essential  to  a  crime  ;  malice  in  its 
legal  signification  of  criminal  intention  is.  For  in  stance,  legal  malice 
may  constitute  homicide  murder,  though  there  may  be  an  entire  ab- 
sence of  ill-will ;  where  there  is  ill-will  or  malevolence,  homicide 
which  would  otherwise  be  manslaughter  is  constituted  murder.  In- 
tention sometimes  determines  the  criminality  of  anact.  Forinstance, 
A  takes  a  horse  from  the  owner's  stables  without  his  consent.  If 
he  intend  to  fraudulently  deprive  the  owner  of  the  property,  and 
appropriate  the  horse  to  himself,  he  is  guilty  of  the  crime  of  lar- 
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Cetiy  ;  if  he  intend  to  use  it  for  a  time  and  then  return  it,  without 
depriving  the  owner  of  his  property  therein,  it  will  only  be  a 
trespass  or  civil  injury. 

A  mere  naked  intention,  however,  is  not  criminally  punishable. 
There  must  be  some  carrying  out,  or  attempt  to  carry  out,  that 
intention  into  action.  Thus  although  A  makes  up  his  mind  to 
shoot  B,  and  confesses  this  resolution,  the  law  is  powerless  to  deal 
with  him  ;  but  directly  he  does  anything  in  pursuance  of  that 
design  he  is  within  the  grasp  of  the  law. 

If  there  be  a  present  criminal  intention,  the  prisoner  is  not  ex- 
culpated because  the  results  of  the  steps  he  takes  to  carry  out  that 
intention  are  other  than  those  he  anticipated  or  intended.  For 
example,  if  A,  intending  to  shoot  B,  shoot  C,  mistaking  C  for  B, 
he  is  criminally  liable  ;  and  if  A  shoots  at  B's  poultry  and  by 
accident  kills  a  man,  if  his  intention  was  to  steal  the  poultry  he 
will  be  guilty  of  murder.     See  Harris'  Crim.  Law,  1,  2. 

An  attempt  to  commit  a  crime  must  be  distinguished  from  an 
intention  to  commit  it.  Every  attempt  to  commit  a  crime  is  itself 
an  indictable  misdemeanor  at  common  law. 

An  attempt  to  commit  a  crime,  whether  the  crime  attempted  be 
misdemeanor  or  felony,  is  a  misdemeanor.  R.  v.  Connolly,  26 
Q.B.  (Ont.),  322;  R.  v.  Goff,  9  C.P.  (Ont.),  438.  So  inciting  an- 
other to  commit  a  misdemeanor,  as  endeavouring  to  induce  a 
person  to  take  a  false  oath,  is  a  misdemeanor.  R.  v.  Olement,  26 
Q.B.  (Ont.),  297. 

The  act  of  attempting  to  commit  a  felony  must  be  immediately 
and  directly  tending  to  the  execution  of  the  principal  crime,  and 
committed  by  the  prisoner  under  such  circumstances,  that  he  has 
the  power  of  carrying  his  intention  into  execution.  R.  v.  McCann, 
28  Q.  B.  (Ont.)i  514. 

It  may  be  observed  that  the  32  &  33  Vic,  chap.  29,  s,  49,  pro- 
vides that  a  person  charged  with  any  felony  or  misdemeanor,  may 
be  convicted  of  an  attempt  to  commit  the  same,  and  no  person 
tried  in  this  manner  shall  be  liable  to  be  afterwards  prosecuted 
for  committing  or  attempting  to  commit  the  felony  or  misdemeanor 
for  which  he  was  so  tried.     See  R.  v.  Webster,  9  L.  C.  R,  196. 

A  disregard  of  or  non-compliance  with  a  positive  command  in 
20 


306  MAGISTKATES'   MANUAL. 

an  Act  of  Parliament  is  indictable  as  a  misdemeanor.  R.  v.  Toron- 
to St.  Ry.  Co.,  24  Q.  B.  (Ont.),  454. 

By  the  32  k  83  Vic,  chap.  29,  s.  50,  although  a  felony  appears 
on  the  facts  given  in  evidence,  a  misdemeanor  with  which  the 
party  may  be  charged  will  not  merge  therein,  and  the  party  may 
still  be  convicted  of  such  misdemeanor.  But  a  party  cannot,  un- 
der this  section,  be  convicted  of  any  felony  which  may  be  dis- 
closed in  evidence,  but  only  of  the  TnisdeiTieanor  with  which  he  is 
charged,  if  included  in  the  felony  proved.  R.  v.  Eiuing,  21  Q.  B. 
(Ont.),  523. 

Independently  of  some  statutory  authority,  a  person  cannot,  on 
an  indictment  for  felony,  be  found  guilty  of  a  misdemeanor.  R. 
v.  Thomas,  L.  R.,  2  C.  C.  R.,  141. 

An  order  made  under  a  power  given  in  a  statute  is  the  same 
thing,  as  if  the  statute  enacted  what  the  order  directs  or  forbids, 
and  disobedience  of  such  order  is  a  misdemeanor,  for  which  an 
indictment  will  lie.     R.  v.  Walker,  L.  R.,  10  Q.  B.,  355. 

When  a  person  filling  a  public  office,  wilfully  neglects  or  refuses 
to  discharge  the  duties  thereof,  and  there  is  no  special  remedy  or 
punishment  pointed  out  by  the  statute,  an  indictment  will  lie,  as 
there  would  othei'wise  be  no  means  of  punishing  the  delinquent. 
R.  V.  Bennett,  21  C.  P.  (Ont.),  237. 

The  31  Vic,  chap.  71,  s.  3,  provides  that  any  wilful  contraven- 
tion of  any  Act  of  the  Legislature  of  any  of  the  Provinces  with- 
in Canada,  which  is  not  made  an  offence  of  some  other  kind,  shall 
be  a  misdemeanor. 

Under  the  31  Vic,  chap.  1,  s.  7,  twentiethly,  any  wilful  contra- 
vention of  any  Act  which  is  not  made  an  ofience  of  some  other 
kind,  shall  be  a  misdemeanor,  and  punishable  accordingly.  But 
it  seems  that  a  mere  non-feasance  in  no  way  criminal  in  itself,  can- 
not be  treated  as  a  misdemeanor  or  any  species  of  criminal  ofience, 
unless  expressly  declared  to  be  such  Vjy  competent  Legislative 
authority.     R.  v.  Snider,  23  C.  P.  (Ont.),  330-36. 

INFANTS. 

Under  the  age  of  seven,  an  infant  cannot  be  convicted  of  felony 
(Marsh  v.  Loader,  14  C.  B.,N.  S.,  535),for  until  he  reaches  that  age 
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he  is  presumed  to  be  incapable  of  crime,  and  this'presumption  can- 
not be  rebutted  by  the  clearest  evidence  of  a  mischievous  discre- 
tion. Between  seven  and  fourteen  he  is  still  ]jrima  facie,  deemed 
by  law  to  be  incapable  of  crime ;  but  this  presumption  may  be 
rebutted  by  clear  and  strong  evidence  of  such  mischievous  dis- 
cretion. An  infant  under  fourteen  cannot,  however,  be  convicted 
of  rape  as  a  principal,  but  he  may  as  a  principal,  in  the  second 
degree. 

INSANITY. 

No  act  is  a  crime  if  the  person  who  does  it  is  at  the  time  when 
it  is  done  prevented  either  by  defective  mental  powers  or  by  any 
disease  affecting  his  mind  from  knowing  the  nature  and  quality  of 
his  act,  or  from  knowing  that  the  act  is  wrong,  or  from  controlling 
his  own  conduct,  unless  the  absence  of  the  power  of  control  has 
been  produced  by  his  own  default.  But  an  act  may  be  a  crime, 
although  the  mind  of  the  person  who  does  it  is  affected  by  disease, 
if  such  disease  does  not  in  fact  produce  upon  his  mind  one  or 
other  of  the  effects  above  mentioned  in  reference  to  that  Act. 

Every  person  is  presumed  to  be  sane,  and  to  be  responsible  for 
his  acts.  The  burden  of  proving  that  he  is  irresponsible  is  upon 
the  accused  person,  but  the  jury  may  have  regard  to  his  appear- 
ance and  behaviour  in  court.  R.  v.  Oxford,  0  C.  &  P.,  525 ;  R.  v. 
Stokes,  3  C.  &  K.,  185  ;  Stephens  Dig.,  17-18-19. 

A  person  so  deficient  in  understanding  as  not  to  comprehend  the 
proceedings  on  his  trial,  cannot  be  convicted  of  any  offence,  the 
trial  must  be  stopped. 

A  deaf  mute  being  tried  for  felony,  was  found  guilty,  but  the 
jury  found  also  that  he  was  incapable  of  understanding,  and  did 
not  understand  the  proceedings  on  the  trial.  It  was  held  that  he 
could  not  be  convicted,  but  must  be  detained  as  a  non-sane  person 
during  the  Queen's  pleasure.     R.  v.  Berry,  L.  R.,  1  Q.  B.,  D.,  447. 

The  32  &  33  Vic,  chap.  29,  s.  99  and  following  sections  relate 
to  insane  prisoners.  The  105th  section  of  this  Act  was  amended 
by  the  36  Vic,  chap.  51. 

In  New  Brunswick  the  1  Rev.  Stat.,  chap.  89,  s.  1,  enacts  that 
"any  person  so  disordered  in  his  senses  as  to  be  dangerous  when  at 
large,  may,  on  evidence  of  the  fact,  be  apprehended  and  conveyed 
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to  the  Provincial  Lunatic  Asylum  on  a  warrant  issued  by  any  two 
Justices  of  any  county."  "  Evidence  "  in  this  statute  has  been  held 
to  mean  viva  voce  evidence,  and  the  fact  cannot  be  proved  by 
affidavit.  The  evidence  must  also  be  given  before  the  two  Justices 
acting  together,  and  it  is  not  sufficient  that  an  affidavit  be  made 
beforeone  andshewn  to  theother.  McGuirk  Y.Richard, 2  Pugsley 
240. 

INSOLVENCY. 

Under  section  140  of  the  Insolvent  Act  of  1875  (38  Vic,  chap. 
16),  certain  acts  done  by  an  insolvent  with  intent  to  defraud  or 
defeat  the  rights  of  his  creditors,  are  declared  to  be  misdemeanors. 
The  last  clause  applies  to  pawning  pledging  or  disposing  of  other- 
wise than  in  the  ordinary  way  of  his  trade,  any  property,  goods  or 
effects  the  price  of  which  remains  unpaid  by  him  during  the  three 
months  preceding  the  insolvency.  An  insolvent  may  be  guilty  of 
an  offence  under  this  section,  although  the  goods  are  not  disposed 
of  to  his  own  use,  but  to  satisfy  creditors,  and  although  the  term 
of  credit  thereon  has  not  expired  at  the  time  of  the  insolvency. 
R  V.  Kerr,  26  C.  P.  (Ont.),  214. 

LARCENY,    EMBEZZLEMENT,    AND   OBTAINING    BY    FALSE   PRETENCES. 

The  Act  respecting  larceny  and  other  .similar  offences,  is  the  32 
&  33  Vic,  chap.  21.  This  Act  was  amended  by  the  35  Vic,  chaps. 
33  &  35  ;  the  38  Vic,  chap.  40 ;  and  the  40  Vic,  chap.  29. 

It  was  extended  to  Prince  Edward  Island  by  the  40  Vie,,  chap. 
4  ;  to  the  District  of  Keewatin  by  the  39  Vic,  chap.  21 ;  to  the 
North- West  Territories  by  the  38  Vic,  chap.  49  ;  to  British  Co- 
lumbia by  the  37  Vic,  chap.  42 ;  and  to  the  Province  of  Manitoba 
by  the  34  Vic,  chap.  14. 

Theft  is  the  wrongfully  obtaining  possession  of  any  movable 
thing  which  is  the  property  of  some  other  person,  and  of  some 
value,  with  the  fraudulent  intent  entirely  to  deprive  him  of  such 
thing, and  have  or  deal  with  it  as  the  property  of  some  person  other 
than  the  owner.    Cr.  Law.  Comrs.,  3rd  Report. 

Independently  of  the  provisions  of  the  statute,  32  &  33  Vic, 
chap.  21,  the  goods  taken  must  be  personal  goods,  for  none  other 
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can  be  the  subject  of  larceny  at  common  law.  It  is  to  be  observed, 
however,  that  this  statute  specifies  various  subjects  of  larceny, 
which  were  not  such  at  the  common  law.  Sections  10  to  14  relate 
to  the  stealing  of  cattle  and  other  animals.  Sections  15  to  19  as 
to  written  instruments.  It  was  licld  by  the  Court  of  Queen's 
Bench  in  Montreal  (Dorion,  C.  J.,  and  Sanborn,  J.,  dissenting)  that 
an  unstamped  promissory  note  is  a  valuable  security,  within  the 
15th  section,  and  when  the  payee  of  such  note  stole  it  from 
the  makers,  and  afterwards  stamped  and  issued  it,  without  right 
or  authority,  he  was  held  properly  convicted  of  larceny.  R.  v. 
Scott,  21  L.  C,  J.,  225. 

Sections  20  to  27  relate  to  the  larceny  of  things  attached  or 
growing  on  land.  These  latter,  at  common  law,  could  not  be  the 
subjects  of  larceny,  as  they  were  not  'personal  goods. 

Section  22  of  32  &  33  Vic,  chap.  21,  applies  to  the  whole  or 
an}^  part  of  any  tree  grotuing  and  not  cut  down  or  made 
into  cordwood.  Under  the  25th  section  it  seems  the  offender 
must  have  knoiuledge  of  the  possession,  and,  reading  this  section 
in  connection  with  the  others,  it  seems  that,  whatever  trees,  &c., 
are  made  the  subject  of  larceny  in  the  other  sections  are,  if  found 
in  the  possession,  or  on  the  premises  of  any  one,  to  his  knowledge, 
and  without  accounting  for  how  he  came  by  the  same,  to  subject 
such  person  to  a  conviction  for  so  having  them.  And  that  a  tree, 
cut  by  the  proprietor  into  cordwood,  and  taken  away  by  some 
one  after  it  has  been  made  into  cordwood,  is,  if  stolen,  a  mere 
larceny  of  goods  and  chattels,  and  does  not  come  within  the  25th 
section  of  the  Act,  nor  within  the  heading  of  these  sections.  Even 
if  the  section  does  apply  to  trees  cut  by  the  owner  and  lying  on 
his  land  as  he  felled  them,  still  it  does  not  apply  to  cordwood, 
which  is  not  "  the  whole  or  any  part  of  any  tree."  R.  v.  Caswell^ 
33  Q.  B.  (Ont ),  303. 

Things  attached  to  the  land,  and  which  are  not  embraced  in 
these  sections,  are  not  the  subjects  of  larceny,  unless  severed  from 
the  freehold,  and  unless  between  the  time  of  severance  and  the 
taking,  the  property  therein  vests  in  the  owner  of  the  freehold. 
Where  the  severance  and  the  taking  are  one  continuous  act,  there 
can  be  no  larceny,     R.  v.  Townley,  L.  R.,  1  C.  C.  R.,  315. 
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Partridges  hatched  and  reared  by  a  comraon  hen,  while  they 
remain  with  her,  are  the  subjects  of  larceny  (R.  v.  Shickh,  L.R., 
1  C.  C.  R.,  158  ;  and  section  12  of  this  statute  now  applies  to  any 
bird  ordinarily  kept  in  a  state  of  confinement,  or  for  any  domes- 
tic purpose. 

Sections  28  to  37  of  this  statute  relate  to  larceny  from  mines, 
or  of  ores  or  minerals. 

At  common  law  also,  the  taking  must  be  of  the  ofoods  of 
another.  Therefore  a  man  cannot  steal  his  own  goods,  and  hus- 
band and  wife  being  one  in  law,  they  cannot  steal  each  other's 
goods. 

If  any  other  person  assists  a  married  woman  in  dealing  with 
things  which  belonfj  to  her  husband  in  a  manner  which  would 
amount  to  theft  in  the  case  of  other  persons,  such  dealing  is  not 
theft  {R.  V.  Avery,  Bell,  150),  unless  the  person  so  assisting  com- 
mits or  intends  to  commit  adultery  with  the  woman  {R.  v.  Mut- 
ters, L.  &  C,  511),  in  which  case  he,  but  not  she,  commits  tlieft. 
But  this  exception  does  not  apply  to  the  case  of  an  adulterer  or 
person  intending  to  commit  adultery,  who  assists  a  married  woman 
to  carry  away  her  own  wearing  apparel  only  from  her  husband. 
R.  V.  FHch,  D.  &  B.,  187. 

So  also  one  joint  tenant  or  tenant  in  common  could  not  steal 
the  goods  which  belonged  to  himself  and  the  others  jointly.  Now, 
however,  section  38  of  the  statute  provides  that,  whosoever  being 
a  member  of  any  co-partnership  owing  any  money  or  other  pro- 
perty, or  being  one  of  two  or  more  beneficial  owners  of  any 
money  or  other  property,  steals,  embezzles,  or  unlawfully  converts 
the  same,  or  any  part  thereof,  to  his  own  use  or  that  of  any  per- 
son other  than  the  owner,  shall  be  liable  to  be  dealt  with,  tried, 
convicted  and  punished,  as  if  he  had  not  been  or  were  not  a  mem- 
ber of  such  co-partnership,  or  one  of  such  beneficial  owners.  It 
is  to  be  observed,  however,  that  the  Court  of  Queen's  Bench  in 
Montreal  has  recently  held  that  this  statute  is  nugatory,  and  that 
a  partner  cannot  be  convicted  under  it  either  of  larceny,  embez- 
zlement, or  unlawful  conversion.  R.  v.  Lowenhruck,  18  L.  C. 
J.,  212. 

There  must  also  be  an  actual  or  constructive  taking  of  the  goods. 
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as  larceny  involves  a  trespass.  Where  the  owner  by  mistake 
gives  the  possession  of  the  goods,  but  the  defendant  knew  the 
mistake,  and  intended  from  the  first  to  steal ;  this  is  a  sufficient 
taking.     R  v.  Middleton,  L.  R.,  2  C.  C.  R.,  38. 

There  must  also  be  a  carrying  away ;  but  as  the  felony  lies  in 
the  very  first  act  of  removing  the  property,  the  least  removing  of 
the  thing  taken  from  the  place  where  it  was  before,  with  intent 
to  steal,  is  a  sufficient  asportation.  See  R.  v.  Townley,  L.  R.,  1  C. 
C.  R.,  319. 

To  constitute  larceny,  there  must  be  a  felonious  intent  to  take 
the  goods  of  another  against  his  will,  with  intent  to  deprive  the 
owner  of  his  property  therein.  R.  v.  McGvath,  L.  R.,  1  C.  C  R., 
210-11  ;  See  also,  R.  v.  Prince,  L.  R.,  1  C.  C.  R.,  150  ;  R.  v.  Bailey, 
L.  R.,  1  C.  C.  R.,  347. 

Returning  the  goods  may  be  evidence  to  negative  the  felonious 
intent  at  the  time  of  taking  them,  but  it  is  no  defence  that  the 
prisoner  intended  to  return  them  when  taken. 

A  finder  of  lost  goods  who  converts  them  commits  theft  if  at 
the  time  when  he  takes  possession  of  them  he  intends  to  con- 
vert them,  knowing  who  the  owner  is,  or  having  reasonable 
grounds  to  believe  that  he  can  be  found.  Such  conversion  is  not 
theft  (a)  if  at  the  time  when  the  finder  takes  possession  of  the 
goods  he  has  not  such  knowledge  or  grounds  of  belief  as  afore- 
said, although  he  acquires  them  after  taking  possession  of  the 
goods  and  before  resolving  to  convert  them  ;  or  (6)  if  he  does  not 
intend  to  convert  the  goods  at  the  time  when  he  takes  possession 
of  them,  whether  he  has  such  knowledge  or  grounds  of  belief  or 
not  at  any  time.  If  the  circumstances  are  such  as  to  lead  the 
finder  reasonably  to  believe  that  the  owner  intended  to  abandon 
his  property  in  the  goods,  the  finder  is  not  guilty  of  theft  in  con- 
verting them.  See  R.  v.  Thurhorn,  1  Den.,  387  ;  R.  v.  Glyde,  L.  R., 
1  C.  C.  R,  139. 

If  the  thing  taken  and  carried  away  is  on  the  body  or  in  the 
immediate  presence  of  the  person  from  whom  it  is  taken,  and  if 
the  taking  is  by  actual  violence,  intentionally  used  to  overcome 
or  to  prevent  his  resistance,  or  by  threats  of  injury  to  his  person, 
property  or  reputation,  the  offence  is  robbery.     Robbery  is  in  fact 
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larceny,  aggravated  by  circumstances  of  force,  violence  or  putting 
in  fear,  and  a  party  charged  with  robbery  may  be  convicted  of 
larceny,  as  the  latter  crime  includes  the  former.  R.  v.  McGh'ath, 
L.R,  IC.C.R,  210-11. 

For  these  reasons  no  sudden  taking  or  snatching  of  property 
unawares  from  a  person  is  sufficient  to  constitute  robbery,  unless 
some  injuiy  be  done  to  the  person  or  there  be  a  previous  struggle 
for  the  possession  of  the  property,  or  some  force  used  to  obtain  it, 
and  the  fear  must  precede  the  taking.  Where  there  is  no  force  or 
fear,  and  the  property  is  taken  suddenly,  the  offender  is  guilty  of 
the  offence  of  stealing  from  the  person.  Section  39  of  the  statute 
32  &  33  Vic,  chap.  21,  provides  for  both  the  offences  of  robbery 
and  stealing  from  the  person.  So  by  section  40  a  peraon  charged 
with  robbery  may  be  convicted  of  an  assault  with  intent  to  rob, 
and  by  section  41  an  assault  with  intent  to  rob  is  felony. 

In  robbery  there  must  be  a  complete  removal  of  the  thing  from 
the  person  of  the  party  robbed — both  a  taking  and  a  carrying 
away.  An  assault  with  intent  to  rob  is  distinguished  from  rob- 
bery in  this  that  in  the  former  there  is  no  taking  or  carrying 
away,  the  purpose  not  being  effected.  A  person  charged  with  an 
assault  with  intent  to  rob  cannot  be  convicted  of  a  common  as- 
sault.    R.  V.  Woodhall,  12  Cox,  240. 

If  the  possession  of  goods  is  lawfully  obtained  from  the  owner 
there  can  be  no  larceny,  norcan  there  be  any  larceny  if  the  property 
in  the  goods  passes  to  the  wrong  doer.  Where  the  owner  intends 
to  part  with  the  property,  though  he  may  form  such  intention  in 
consequence  of  some  deceit  or  misrepresentation,  there  is  no  larceny, 
but  there  may  be  an  obtaining  by  false  pretences.  But  where  the 
owner  does  not  intend  to  part  with  the  goods  or  money  taken  by 
the  defendant,  and  the  latter  fraudulently  gets  possession  of  them, 
intending  not  to  pay  for  them,  he  is  guilty  of  larceny.  Where  the 
owner  voluntarily  parts  with  the  possession  intending  to  vest  the 
property  in  the  defendant,  because  he  relies  on  the  defendant's 
promise  to  pay  for  them,  he  cannot  be  convicted  of  larceny.  R.v. 
Berths,  13  C.  P.  (Ont.),  610. 

If,  however,  the  owner  transfers  the  possession  under  a  mistake 
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and  the  prisoner.knowing  the  mistake,  intends  to  steal,  he  is  guilty 
of  larceny.     R  v.  Middleton,  L.  R.,  2  C.  C.  R.,  38  ;  ante,  p.  311. 

Where  a  servant  is  entrusted  with  his  master's  propert}"-  with  a 
general  or  absolute  authority  to  act  for  his  master  in  his  business, 
and  is  induced  by  fraud  to  part  with  his  master's  property,  the 
person  who  is  guilty  of  the  fi'aud,  and  so  obtains  the  property,  is 
guilty  of  obtaining  it  by  false  pretences  and  not  of  larceny ;  because 
to  constitute  larceny  there  must  be  a  taking  against  the  will 
of  the  owner,  or  of  the  owner's  servant  duly  authorized  to  act 
generally  for  the  owner.  But  where  a  servant  has  no  such 
general  or  absolute  authority  from  his  master,  but  is  merely  en- 
trusted with  the  possession  of  his  goods  for  a  special  or  limited 
purpose,  and  is  tricked  out  of  that  possession  by  fraud,  the  person 
who  is  guilty  of  the  fraud,  and  so  obtains  the  property,  is  guilty  of 
larceny,  because  the  servant  has  no  authority  to  part  with  the 
property  in  the  goods  except  to  fulfil  the  special  purpose  for  which 
they  were  entrusted  to  him.  R.  v.  Prince,  L.  R.,  1  C.  C.  R.,  150. 
It  is  not  to  be  inferred  from  the  foregoing  that  the  offender  will 
entirely  escape  criminal  liability.  The  93rd  section  of  this  statute 
provides  that  a  person  indicted  for  the  misdemeanor  of  obtaining 
money  by  false  pretences  shall  not  be  entitled  to  an  acquittal 
though  it  is  proved  that  he  obtained  the  property  in  such  manner 
as  to  amount  to  larceny. 

According  to  the  common  law,  and  as  illustrative  of  the  dis- 
tinction between  larceny  and  embezzlement,  if  a  servant  received 
money  on  account  of  his  master  and  put  in  his  pocket  before  it 
reached  his  master's  custody  (as  if  a  clerk  in  a  shop  on  receiving 
money  from  a  customer  put  it  into  his  pocket  before  putting  it 
into  the  till),  he  could  not  be  convicted  of  larceny,  for  the  money 
was  never  in  the  master's  possession,  but  if  the  servant  placed  it 
in  the  till,  his  afterwards  taking  it  out  of  the  till,  with  a  felonious 
intent,  would  be  larceny,  and  it  is  still  larceny.  R.  v.  Hennessy, 
35  Q.  B.  (Ont.),  603. 

Now,  however,  section  70  of  the  statute  removes  even  this 
distinction.  If  a  clerk,  or  servant,  or  person  employed  for  the 
purpose  or  in  the  capacity  of  a  clerk  or  servant,  fraudulently 
embezzles  any  chattel,  money  or  valuable  security,  delivered  to,  or 
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received,  or  taken  into  possession  by  him  for,  or  in  the  name,  or 
on  account  of  his  master  or  employer,  he  shall  be  deemed  to  have 
feloniously  stolen  the  same  from  his  master  or  employer,  although 
such  chattel,  money,  or  security  was  not  received  into  the  posses- 
sion of  such  master  or  employer  otherwise  than  by  the  actual 
possession  of  his  clerk,  servant,  or  the  person  so  employed.  This 
section,  however,  only  applies  to  cases  where  the  chattel,  money 
or  valuable  security  is  received  from  third  persons  on  account  of  the 
master,  and  not  where  it  is  received  directly  from  the  master.  R. 
V.  Cummins,  4>  U.  C,  L.  J.,  182. 

There  may,  however,  be  an  embezzlement  by  a  clerk  or  servant 
of  money  received  from,  as  well  as  money  received  for  his  master. 
The  difference  is  that  in  the  first  case  the  offence  is  a  larceny  at 
common  law,  when  not  a  mere  breach  of  trust.  Under  section 
70,  however,  of  the  32  &  33  Vic,  chap.  21,  it  is  not  necessaiy  that 
the  servant  should  receive  the  money  by  virtue  of  his  employment. 
Therefore,though  the  servant  receives  the  money  without  authority 
and  without  any  duty  to  receive,  he  is  still  liable  under  this 
section.  See  Arch.  Cr.  Pldg.,  453.  But  the  money  must  be 
received  "  for,  or  in  the  name,  or  on  the  account,  of  the  master  or 
employer."  R.  v.  Gullum,  L.  R.,  2  C.  C.  R.,  28.  As  to  receiving 
''  on  account  of  the  master  "  within  the  meaning  of  this  section. 
See  R.  V.  Gale,  L.  R.,  2  Q.  B.  D.,  141.  So  also  by  section  74,  if  it 
is  proved  that  a  person  charged  with  embezzlement,  took  the 
property  in  question  in  such  manner  as  to  amount  to  larceny,  he 
shall  not,  by  reason  thereof,  be  entitled  to  be  acquitted,  but  may 
Vje  convicted  of  the  larceny  ;  and  so  vice  versa,  a  person  charged 
with  larceny  may  be  convicted  of  embezzlement  or  fraudulent 
application  or  disposition,  ''o  also  by  the  common  law  a  bailee, 
or  person  lawfully  acquiring  the  possession  of  property  for  some 
specific  purpose,  could  not  be  convicted  of  larceny  in  respect  of 
any  subsequent  felonious  conversion,  if  his  intention  at  the  time 
of  obtaining  possession  were  innocent.  See  Pease  v.  McAloon, 
1  Kerr,  IIG.  Now,  however,  by  section  3  of  this  Act,  whosoever 
being  a  bailee  of  any  chattel,  money  or  valuable  security,  fraudu- 
lently takes  or  converts  the  same  to  his  own  use,  or  to  the  use  of 
any  person  other  than  the  owner  thereof,  although  he  do  not  break 
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bulk  or  otherwise  determine  the  baihnent,  is  guilty  of  larceny, 
but  the  section  is  not  to  extend  to  any  offence  punishable  on  sum- 
mary conviction,  and  finally  by  section  99  of  32  &  33  Vic,  chap.. 
21,  if  upon  the  trial  of  any  person  for  larceny  it  appears  that  the 
property  taken  was  obtained  by  such  person  by  fraud,  under 
circumstances  which  do  not  amount  to  such  taking  as  constitutes 
larceny,  such  person  shall  not  by  reason  thereof  be  entitled  to  be 
acquitted;  and  he  may  be  found  guilty  of  obtaining  the  property 
by  false  pretences,  with  intent  to  defraud,  if  the  evidence  proves 
such  to  have  been  the  case. 

There  can  be  no  offence  under  sections  69  &  70  of  the  32  &  33 
Vic,  chap.  21,  unless  the  person  who  converts  stands  to  the 
owner  of  the  property  converted  in  the  relation  of  a  clerk  or  ser- 
vant or  person  employed  in  the  capacity  of  a  clerk  or  servant. 

It  is  a  question  for  a  jury  whether  a  person  accused  of  embez- 
zlement is  a  clerk  or  servant  or  not.  See  R.  v.  Negus,  L.  E,.,  2  C. 
C.  R.,  34.  A  clerk  or  servant  is  a  person  bound  either  by  an  ex- 
press contract  of  service,  or  by  conduct  implying  such  a  contract, 
to  obey  the  orders  and  submit  to  the  control  of  his  master  in  the 
transaction  of  the  business  which  it  is  his  duty  as  such  clerk  or 
servant  to  transact.  lb.;  R.v.  Tite,  L.  &  C,  33;  R.v.  Foulkes,  L.  R., 
2  C.  C.  R.,  152. 

A  man  may  be  a  clerk  or  servant  (1)  although  he  was  ap- 
pointed or  elected  to  the  employment  in  respect  of  which  he  is  a 
clerk  or  servant  by  some  other  person  than  the  master  whose 
orders  he  is  bound  to  obey.     McDonald's  case,  L.  &  C,  85. 

2.  Although  he  is  paid  for  his  services  by  a  commission  or 
share  in  the  profits  of  the  business.     R.  v.  Garr,  R.  &  R.,  198. 

3.  Although  he  is  a  member  of  any  co-partnership,  or  is  one 
of  two  or  more  beneficial  owners  of  the  property  embezzled.  32 
&  38  Vic,  chap.  21,  s.  38. 

4.  Although  he  is  the  clerk  or  servant  of  more  masters  than 
one.     R.  V.  Spencer,  R.  &  R.,  299. 

5.  Although  he  acts  as  clerk  or  servant  only  occasionally,  or 
only  on  the  particular  occasion  on  which  his  offence  is  committed. 
R.  V.  Hughes,  Moo.  C.  C,  370. 

But  an  agent  or  other  person  who  undertakes  to  transact  busi- 
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ness  for  another  without  undertaking  to  obey  his  orders  is  not 
necessarily  a  servant,  because  he  receives  a  salary,  or  because  he 
has  undertaken  not  to  accept  employment  of  a  similar  kind  from 
any  one  else,  or  because  he  is  under  a  duty,  statutory  or  other- 
wise, to  account  for  money  or  other  property  received  by  him. 
R.  V.  Callahan,  8  C.  &  P.,  154  ;  Stephen's  Dig.,  243-4. 

The  offence  of  embezzlement  cannot  be  committed  by  the  ap- 
propriation of  property  which  does  not  belong  to  the  master  of 
the  alleged  offender,  although  such  property  may  have  been  ob- 
tained by  such  alleged  offender  by  the  improper  use  of  the  pro- 
perty entrusted  to  him  by  his  master,  but  property  which  does 
belong  to  the  master  of  the  offender  may  be  embezzled,  although 
the  offender  received  it  in  an  irregular  way.  R.  v.  Cullurti,  L.R., 
2  C.  C.  R.,  28 ;  R.  V.  Glover,  L.  &  C,  466.  Under  our  statute  the 
property  must  be  delivered  to  or  received  or  taken  into  possession 
by  the  servant  for  or  in  the  nanus  or  on  account  of  his  master  or 
employer.     See  ante,  p.  314. 

The  inference  that  a  prisoner  has  embezzled  property  by  frau- 
didently  converting  it  to  his  own  use  may  be  drawn  from  the 
fact  that  he  has  not  paid  the  money  or  delivered  the  property  in 
due  course  to  the  owner,  or  from  the  fact  that  he  has  not  ac- 
counted for  the  money  or  other  property  which  he  has  received, 
or  fi'om  the  fact  that  he  has  falsely  accounted  for  it,  or  from  the 
fact  that  he  has  absconded,  or  from  the  fact  that  upon  the  exami- 
nation of  his  accounts  there  appeared  to  be  a  general  deficiency 
unaccounted  for  ;  but  none  of  these  facts  constitutes  in  itself  the 
offence  of  embezzlement,  nor  is  the  fact  that  the  alleged  offender 
rendered  a  correct  account  of  the  money  or  other  property  en- 
trusted to  him  inconsistent  with  his  having  embezzled  it.  Ste- 
phen's Dig.,  248-9. 

In  order  to  support  a  charge  of  obtaining  money  by  false  pre- 
tences (a)  there  must  be  a  pretence  of  an  existing  fact ;  (b)  it 
must  appear  that  the  party  defrauded  has  been  induced  to  rtart 
with  his  money  by  the  pretence ;  and  (c)  the  oretence  must  be  un- 
true.    R.  V.  Crab,  11  Cox,  85. 

The  prisoner  must  represent  some  fact  as  existing  which  does 
not  exist,  and  a  mere  promise  by  the  prisoner  as  to  future  con- 
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duct  will  not  render  him  liable,  the  prosecutor  relying  upon  the 
promise  rather  than  being  deceived  by  the  representation.  R.  v. 
Bertles,  13  C.  P.  (Ont.),  GOT. 

Not  only  is  it  necessary  that  there  be  a  false  pretence  of  an 
existing  fact,  but  the  prosecutor  must  be  induced  to  part  with  his 
money  in  consequence  of  the  false  pretence,  it  must  be  the  motive 
operating  on  his  mind  and  inducing  him  to  part  with  his  money, 
in  other  words  the  prosecutor  must  be  deceived  by  the  re])resen- 
tation.  R  v.  Gemmell,  26  Q.  B.  (Ont.),  312  ;  R.  v.  Connor,  14  C. 
P.  (Ont.),  529.  If  it  is  false  to  his  knowledge  it  does  not  come 
within  the  statute.  R.  v.  Mills,  7  Cox  C.  C,  263.  As  to  what 
is  sufficient,  see  1'.  v.  Eoivarth,  11  Cox  C.  C,  588. 

The  crime  of  obtaining  goods  by  false  pretences  is  complete, 
although  at  the  time  when  the  prisoner  made  the  pretence 
and  obtained  the  goods  he  intended  to  pay  for  them  when 
it  should  be  in  his  power  to  do  so.  R.  v.  Nay  lor,  L.  E.,  1 
C.  C.  R,  4. 

A  dog  is  not  included  in  the  term  "  chattels,"  and  is  not  the 
subject  of  the  misdemeanor  of  false  pretences.  R.  v.  Robinson, 
8  Cox  C.  C,  115. 

The  property  obtained  need  not  necessarily  be  in  existence  at 
the  time  the  pretence  is  made  if  its  subsequent  delivery  is 
directly  connected  with  the  false  pretence.  R.  v.  Martin,  L.  R., 
1  C.  C.  R,  56. 

The  word  "  obtain  "  in  the  32  &  33  Vic,  chap.  21,  s.  93,  does  not 
mean  obtain  the  loan  of,  but  obtain  the  property  in  any  chattel, 
and  to  constitute  an  obtaining  by  false  pretences  it  is  essential  that 
there  should  be  an  intention  to  deprive  the  owner  wholly  of  the 
property  in  the  chattel,  and  an  obtaining  by  false  pretences  the  use 
of  a  chattel  for  a  limited  time  only,  without  an  intention  to  deprive 
the  owner  wholly  of  the  chattel  is  not  an  obtaining  by  false  pre- 
tences within  this  section.  R.  v.  Killiam,  L.  R.,  1  C.  C.  R ,  261. 
But  now  section  94  of  the  Act  provides  that  "  Whosoever  by  any 
false  pretence  causes  or  procures  a,ny  money  to  be  paid,  or  any 
chattel  or  valuable  security  to  be  delivered  to  any  other  person 
for  the  use  or  benefit  or  on  account  of  the  person  making  such 
false  pretence,  or  of  any  other  person  with  intent  to  defraud,  shall 
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"be  deemed  to  have  obtained  such  money,  &c.,  within  the  meaning 
of  the  statute." 

The  expression  "  false  pretence  "  in  the  statute  means  a  false 
representation,  made  either  by  words,  by  writing  or  by  conduct, 
that  some  fact  exists  or  existed,  and  such  a  representation  may 
amount  to  a  false  pretence  although  a  person  of  common  pru- 
dence might  easily  have  detected  its  falsehood  by  enquiry,  and 
although  the  existence  of  the  alleged  fact  was  in  itself  impossible. 
But  the  expression  "  false  pretence  "  does  not,  as  we  have  al- 
ready seen,  include  a  promise  as  to  future  conduct,  not  intended 
to  be  kept  unless  such  promise  is  based  upon  or  implies  an  exist- 
ing fact  falsely  alleged  to  exist,  or  such  untrue  commendation,  or 
untrue  depreciation  of  an  article  which  is  to  be  sold  as  is  usual 
between  sellers  and  buyers,  unless  such  untrue  commendation  or 
depreciation  is  made  by  means  of  a  definite  false  assertion  as  to 
some  matter  of  fact  capable  of  being  positively  determined.  R. 
V.  Bernard,  7  C.  &  P.,  784 ;  R  v.  Hazleton,  L.  R.,  2  C.  C.  R,  134.. 
Questions  frequently  arise  as  to  whether  giving  a  cheque  on 
a  bank,  in  which  the  drawer  of  the  cheque  has  no  funds,  is  an 
obtaining  by  false  pretences.  It  seems  clear  that  drawing  a 
cheque  on  a  bank,  where  the  drawer  has  no  account,  would  be  a 
false  pretence,  but  where  the  drawer  has  an  account,  the  mere 
fact  that  there  are  no  funds  is  not  sufficient,  there  must  also  be 
evidence  that  the  drawer  intended  to  defraud  and  obtain  goods 
or  money  on  the  cheque  (see  R.  v.  Hazelton,  supra),  and  did 
not  intend  to  pay  it  on  presentation. 

A  misrepresentation  of  quantity  is  a  sufficient  false  pretence  to 
sustain  an  indictment.  R.  v.  Sheriuood,  7  (^ox  C.  C,  270.  So  if  a 
man  is  selling  an  article  by  weight,  and  falsely  represents  the 
weight  to  be  greater  than  it  is,  and  thereby  obtains  payment  for 
a  quantity  greater  than  that  delivered,  he  is  indictable  for  obtain- 
ing money  by  false  pretences.     R.  v.  Ridgivay,  3  F.  &  F.,  838. 

Where  money  has  been  obtained  on  a  forged  cheque  knowing- 
ly, it  does  not  amount  to  larceny,  but  to  obtaining  money  by  false 
pretences.     R.  v.  Prince,  L.  R.,  1  C.  C.  R.,  150. 

The  false  pretence  may  be  by  a  letter  written  by  the  prisoner,  as 
well  as  by  express  words.      If  the  words  of  the  letter  fairly  and 
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reasonably  contain  a  statement  of  a  false  pretence,  the^prisoner 
may  be  convicted.     B.  v.  Cooper,  L.  R.,  2.  Q.  B.  D.,  510. 

On  an  indictment  for  obtaining  money  by  false  pretences  it  was 
proved  that  the  prisoner,  a  travelling  hawker,  represented  to  the 
prosecutor's  wife  that  he  was  a  tea  dealer  from  Leicester,  and  in- 
duced her  to  buy  certain  packages,  which  he  stated  to  contain 
sfood  tea,  but  three-fourths  of  the  contents  of  which  was  not  tea 
at  all,  but  a  mixtui-e  of  substances  unfit  to  drink,  and  deleterious 
to  health.  It  was  proved  that  the  prisoner  knew  the  real  nature 
of  the  contents  of  the  packages,  and  that  he  designedly,  falsely 
pretended  that  it  was  good  tea,  with  intent  to  defraud.  It  was 
held  that  the  prisoner  was  guilty  of  obtaining  money  by  false 
pretences.     R  v.  Foster,  L.  R.,  2  Q.  B.  D.,  301. 

As  to  the  distinctions  between  larceny  and  embezzlement,  and 
the  obtaining  of  money,  «Sz;c.,  by  false  pretences,  it  is  the  essence  of 
the  offence  of  larceny,  that  the  property  be  taken  against  the  will 
of  the  owner.     R.  v.  Prince,  L.  R.,  1  C  C.R.,  154. 

The  OAAQier  of  the  thing  stolen  has  no  intention  to  part  with 
his  property  therein  to  the  person  taking  it,  although  he  may  in- 
tend to  part  with  the  possession.  If  taken  by  the  consent  of  the 
owner ;  for  instance,  if  he  intends  to  part  with  the  property ;  no 
larceny  will  be  committed. 

In  false  pretences,  the  pi-operty  is  obtained  with  the  consent  of 
the  owner,  the  latter  intending  to  part  with  his  property,  but  the 
intention  is  induced  by  fraud.  It  therefore  necessarily  differs 
from  larceny  in  the  fact,  that  the  property  in  the  chattel  passes 
to  the  person  obtaining  it,  and  it  may,  though  perhaps  not  ne- 
cessarily, differ  from  larceny  in  this,  that  the  owner  is  induced  to 
voluntarily  part  with  his  property  in  consequence  of  some  false 
pretence  of  an  existing  fact  made  by  the  person  obtaining  the 
chattel.  But  the  crime  of  obtaining  money  by  false  pretences  is 
similar  to  larceny  in  this,  that  in  both  offences  there  must  be  an 
intention  to  deprive  the  owner  wholly  of  his  property,  in  the 
chattel.     See  R.  v.  Kilham,  L.  R.,  1  C.  C.  R.,  2G1. 

Embezzlement  consists  in  obtaining  the  lawful  possession  of 
goods,  (fee,  without  fraud  or  any  false  pretences,  as  upon  a  con- 
tract, or  with  the  consent  of  the  owner  in  the  ordinary  course  of 
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duty  or  employment,  or  independently  of  such  employment,  and 
subsequently  converting  the  goods,  with  a  felonious  intent  to 
deprive  the  owner  of  his  pi'operty  therein.  It  differs  from  lar- 
ceny in  this,  that  the  possession  of  the  goods,  &c.,  is  law'fuUy 
obtained  in  the  first  instance,  without  the  ingi-edient  of  trespass, 
and  the  conversion  takes  place  while  the  privity  of  contract 
exists  between  the  parties. 

Under  32  &  33  Vic,  chap.  21,  s.  121,  persons  stealing  property  in 
one  part  of  the  Dominion  may  be  tried  and  punished  in  that  part 
where  they  have  the  property,  in  the  same  manner  as  if  they  had 
actually  stolen  or  taken  or  obtained  it  in  that  part. 

So  by  section  112  bringing  into  Canada  property  stolen,  embez- 
zled, or  unla"v\^ully  obtained  in  any  other  country  in  such  manner 
as  by  the  laws  of  Canada  would  be  a  felony  or  misdemeanor, 
shall  be  an  offence  of  the  same  nature,  and  punishable  in  like 
maimer  as  if  the  stealing,  embezzling,  converting  or  unlawfully 
obtaining  such  property  had  taken  place  in  Canada.  The  pri- 
soner being  the  agent  of  the  American  Express  Company,  in  the 
State  of  Illinois,  received  a  sum  of  money  which  had  been  collec- 
ted by  them  for  a  customer,  and  put  it  into  their  safe,  but  made  no 
entry  in  their  books  of  its  receipt  as  it  was  his  duty  to  do,  and 
afterwards  absconded  with  it  to  Canada  where  he  was  arrested. 
The  prisoner  was  held  guilty  of  larceny,  and  properly  convicted 
under  section  112  of  the  statute,  though  there  was  nothing  to 
show  that  the  act  of  the  prisoner  was  by  the  law  of  the  State  of 
Illinois  larceny,  and  it  seems  that  proof  of  this  description  is 
not  required.  R.  v.  Hennessey,  35  Q.  B.  (Ont.),  003.  See  also 
ante,  p.  8. 

The  113th  section  of  the  32  &  33  Vic,  chap.  21,  provides  that 
the  owner  of  stolen  property,  prosecuting  the  thief  to  conviction, 
shall  have  restitution  of  his  property. 

Under  this  section  the  title  acquired  by  the  owner  of  the  pro- 
perty dates  from  the  conviction  and  has  no  relation  back  to  the 
original  fraud,  ^nd  when  the  thief  parts  with  the  goods,  when  he 
has  a  good  title,  the  owner  cannot  recover  either  the  goods  or  their 
proceeds,  if  converted  into  cash.  Lindsey  v.  Cundy,  L.  R.,  1  Q.  B., 
D.,  348,  though  by  section  1  of  the  Act,  "  property  "  includes  any- 
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thing  acquired  by  the  converson,  or  exchange,  whether  imme- 
diately or  otherwise.  This  case  was  reversed  in  appeal,  on  the 
ground  that  the  property  had  never  passed  from  the  original 
owner.     S.  C,  L.  K,  2  Q.  B.  D.,  96. 

LAWLESS    AGGRESSIONS. 
(See  Aggressions.) 

LIBEL   AND    INDICTABLE    SLANDER. 

A  libel  is  a  malicious  defamation,  made  public  either  by  print- 
ing, writing,  signs,  pictures,  or  the  like,  tending  either  to  blacken 
the  memory  of  one  who  is  dead,  or  the  reputation  of  one  who  is 
alive,  by  exposing  him  (or  his  memory)  to  public  hatred,  con- 
tempt or  ridicule. 

All  words  spoken  of  another,  which  impute  to  him  the  commis- 
sion of  a  crime  punishable  by  law  are  indictable ;  so  all  words 
spoken  of  another,  which  have  the  effect  of  excluding  him  from 
society,  for  example,  to  say  he  has  the  leprosy  ;  so  writing  or  pub- 
lishing anything  which  renders  another  ridiculous,  or  contempt- 
ible is  indictable,  except  it  be  within  the  fair  limits  of  literary 
criticism.  So  words  used  of  a  man  which  impair  or  hurt  his 
trade,  or  livelihood,  as  to  call  a  physician  a  quack,  are  indictable. 
To  make  a  writing  a  libel  it  must  be  published,  though  by  publi- 
cation is  not  necessarily  meant  in  a  newspaper,  for  communication 
to  a  single  person,  in  a  private  letter,  is  a  publication.  No  words 
spoken,  however  scurrilous,  even  though  spoken  personally  to  an 
individual,  are  the  subject  of  an  indictment,  unless  they  directly 
tend  to  a  breach  of  the  peace  ;  for  example,  by  inciting  to  a  chal- 
lenge. We  must  here  except  words  seditious,  blasphemous,  grossly 
immoral,  or  uttered  to  a  magistrate  while  in  the  execution  of  his 
duty. 

The  publication  of  any  obscene  writing  is  unlawful  and  in- 
dictable, and  it  is  no  defence  that  the  object  of  the  party  was  laud- 
able, for,  in  case  of  libel,  the  law  presumes  that  the  party  intend- 
ed what  the  libel  was  calculated  to  effect.  E.  v.  Hicldin,  L.  R., 
3  Q.  B.,  360. 

Proceedings  before  magistrates,  under  the  32  k,  83  Vic,  chap. 
21 
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31  "  in  relation  to  summary  convictions  and  orders  "  are  strictly  of 
a  judicial  nature,  and  the  place  where  such  proceedings  are  held 
is  an  open  court.  The  defendant,  as  well  as  the  prosecutor,  has  a 
light  to  the  assistance  of  an  attorney  and  counsel,  and  to  call 
what  witnesses  he  pleases,  and  both  parties,  having  been  heard  the 
trial  and  judgment  may  be  lawfully  made  the  subject  of  a 
printed  report,  if  that  report  is  impartial  and  correct.  Lewis  v. 
Levy,  E.  B.  k,  E.,  537.  The  same  rule  would  apply  to  investiga- 
tions by  magistrates  in  the  case  of  indictable  offences,  so  long  as 
the  magistrate  continues  to  sit  in  open  court,  but  if  he  chooses  to 
carry  on  the  proceedings  in  private,  as  he  may  do  under  section  35 
of  the  32  &  33  Vic,  chap.  30,  then  the  publication  of  the  pro- 
ceedings would  be  unlawful. 

A  Justice  of  the  Peace  may  issue  his  warrant  to  arrest  a 
party  charged  with  libel.     Butt  v.  Conant,  IB.  k  B.,  548. 

The  37  Vic,  chap.  38,  relates  to  the  crime  of  libel.  Under 
this  statute,  publishing,  or  threatening  to  publish,  any  libel  with 
intent  to  extort  money,  is  a  misdemeanor,  so,  under  section  2,  ma- 
liciously publishing  a  defamatory  libel,  knowing  the  .same  to  be 
false,  is  a  misdemeanor. 

This  Act  was  extended  to  Prince  Edward  Island  by  the  40  Vic., 
chap.  4. 

LOTTERIES. 

The  Con.  Stat.  Can.,  chap.  95,  is  the  Act  now  in  force  res- 
specting  lotteries. 

Under  section  1,  if  any  person  makes,prints,  advertises,  or  publishes 
any  proposal,  scheme  or  plan  for  advancing,  lending,  giving,selling, 
or  in  any  way  di-sposing  of  any  property  bj''  lots,  cards,  tickets  or 
any  mode  of  chance  whatever,  or  sells,  barters,  exchanges  or  other- 
wise disposes  of,  or  offers  for  sale,  barter  or  exchange  any  lot, 
card,  ticket,  or  other  means  or  device  for  advancing,  lending, 
giving,  selling  or  otherwise  disposing  of  any  property  by  lots, 
tickets  or  any  mode  of  chance  whatever,  such  person  shall  upon 
conviction  thereof,  upon  the  oath  of  any  one  or  more  credible 
witnesses,  or  upon  confession  thereof,  forfeit  the  sum  of  twenty 
dollars  for  each  and  every  such  offence,  together  with  costs,  &c. 
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By  the  Imperial  Act,  10  &  11  Wm.  3,  chap.  17,  all  lotteries  are 
declared  to  be  public  nuisances.  The  Imperial  Act  12  Geo.  2nd, 
chap.  28,  superseded  the  10  &  11  Wm.  3,  chap.  17,  with  respect  to 
lotteries  of  horses,  carriages  and  other  personal  chattels.  Clarke 
V.  Donclly,  R.  &  J.  Dig.,  1619. 

The  Imperial  Act,  12  Geo.  2nd,  chap.  28,  is  in  force  in  this 
country  notAvithstanding  the  Con.  Stat.  Can.,  chap.  95.  Gronyn 
V.  Widder,  16  Q.  B.  (Oni),  356;  Gorhy  v.  McDaniel,  16  Q.  B., 
(Ont.)  378  ;  Marshall  v.  Piatt,  8  C.  P.  (Ont.),  189  ;  27  &  28  Vic, 
chap.  32. 

When  one  hundred  and  forty-nine  lots  of  land  were  sold  by 
lottery,  the  person  getting  No.  1  ticket  to  have  the  first  choice  ; 
it  was  held  that  this  was  a  lottery,  though  it  did  not  appear  that 
there  was  any  difference  in  the  value  of  the  lots.  The  lottery 
><ionsisted  in  having  a  choice  of  the  lots,  and  that  choice  was  to  be 
determined  by  chance.     Potver  v.  Canniff,  18  Q.  B.  (Ont.),  403. 

A  sale  of  land  by  lot  in  which  there  were  two  prizes  was  held  to 
be  within  the  1 2  Geo.  2nd.,  chap.  28.  Marshall  v.  PlaU,  8  C.  P.  (Ont.) , 
189  ;  see  also  Lloyd  v.  Clark,  11  C.  P.  (Ont.),  248. 

An  information  to  foi-feit  land  sold  by  lottery,  contrary  to  12 
Geo.  2nd,  chap.  28,  may  be  filed  by  a  private  individual,  and  need 
not  be  by  the  Attorney-General  or  any  public  officer.  Mewhurn 
V.  Street,  21  Q.  B.  (Ont.),  498. 

MAINTENANCE. 

This  is  the  officious  intermeddling  in  a  suit  that  in  no  way 
belongs  to  one  by  maintaining  or  assisting  either  party  with 
money  or  otherwise  to  prosecute  or  defend  it.  It  is  a  misdemeanor 
punishable  by  fine  and  imprisonment.  Champerty  is  a  species  of 
maintenance.  It  is  the  unlawful  maintenance  of  a  suit  in  con- 
sideration of  some  bargain  to  have  part  of  the  thing  in  dispute  or 
some  profit  out  of  it.  See  Carr  v.  lannahill,  30  Q.  B.,  (Ont.), 
223  ;  Kerr  v.  Brunton,  24  Q.  B.  (Ont.),  395.  Champerty  is 
punishable  at  Common  Law.  Scott  v.  Henderson^  2  Thom- 
son, 116. 

Acts  of  maintenance  or  champerty  are  justifiable  when  the 
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party  has  an  interest  in  the  thing  in  variance,  and  at  the  pre»ent 
day  the  court  would  be  very  loth  to  declare  an  act  of  this  kind  to 
be  an  offence  criminally  indictable,  unless  some  corrupt  motive 
were  manifestly  present,  or  there  was  danger  of  oppression  or  abuse 
Allan  V.  McHeffey,  1  Oldright,  121.  From  the  decision  in  Smyth 
V.  McDonald,  1  Oldright,  274,  that  the  Crown  must  j&rst  eject 
the  occupant  before  selling  land  of  which  it  is  not  in  possession,  it 
would  seem  that  the  law  as  to  champerty  is  binding  on  the  Crown. 
A  sharing  in  the  profits  derived  from  the  success  of  the  suit  is 
essential  to  constitute  champerty.  Hilton  v.  Woods,  L.  R,  4  Eq., 
432  ;  Hartley  v.  Russell,  2  S.  &  St.,  244. 

MALICIOUS   INJURIES. 

The  Act  respecting  malicious  injuries  to  property,  is  the  32  k 
33  Vic,  chap.  22.  This  Act  was  amended  by  the  35  Vic,  chap. 
34,  and  by  the  40  Vic,  chap.  2.9.  It  was  extended  to  Prince 
Edward  Island  by  the  40  Vic,  chap.  4 ;  to  the  District  of  Kee- 
watin  by  the  39  Vic,  chap.  21 ;  to  the  North- West  Territories  by 
the  38  Vic,  chap.  49  ;  to  British  Columbia  by  the  37  Vic,  chap. 
42  ;  and  to  the  Province  of  Manitoba  by  the  34  Vic,  chap.  14. 

Injuring  or  destroying  private  property  is  in  general  no  crime, 
Ijut  a  mere  civil  trespass,  over  which  a  magistrate  has  no  jurisdic- 
tion unless  by  statute.     Powell  v.  Williamson,  1  Q.B.  (Ont.),  155. 

The  above  statute  renders  various  acts  criminal  if  they  are  un- 
lawful and  malicious.  Arson  is  one  of  the  injuries  provided  for 
by  the  Act.  This  offence  has  been  already  treated  of,  see  arson, 
ante,  p.  257. 

An  apparatus  for  manufacturing  potash,  consisting  of  ovens, 
kettles,  tubs,  is  not  a  machine  or  engine  within  the  meaning  of 
the  19th  section  of  the  Act,  the  cutting,  breaking,  or  damaging  of 
which  is  felonious.     R.  v.  Dogherty,  2  L.  C.R.,  255. 

Under  this  section  it  is  not  necessary  that  the  damage  done 
should  be  of  a  permanent  kind.  If  the  engine  is  rendered  tempor- 
arily useless,  it  will  be  an  offence  within  this  section.  Thus, 
plugging  up  the  feed-pipe  of  a  steam-engine,  and  displacing  other 
parts  of  the  engine  so  as  to  render  it  temporarily  useless  and  cause 
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an  explosion  unless  removed,  comes  within  the  Act.     R.  v.  Fisher, 
L.R.,  1  C.C.R.,  7. 

A  party  acting  under  a  bona  fide  claim  of  right  cannot  be  found 
guilty  of  malice  under  section  29  of  the  32  &  33  Vic,  chap.  22  ; 
and  where  such  right  is  set  up  the  magistrate  should  satisfy  him- 
self that  it  is  honestly  claimed. 

The  defendant  had  buried  a  child  in  a  graveyard,  near  the  re- 
mains of  his  own  father.  The  complainant  had  a  parcel  of  ground 
which  the  sexton  of  the  church  had  appropriated  to  his  exclusive 
use,  without  any  authority  from  the  incumbent  or  churchwardens. 
The  complainant  subsequently  extended  his  fence  by  the  like  con- 
sent of  the  sexton  only,  and  enclo.sed  more  ground,  so  that  the 
fence  crossed  diagonally  over  the  grave  of  defendant's  child 
Defendant  remonstrated,  but  obtained  no  redress  or  a  removal  of 
the  fence,  and  proceeded  to  remove  it  himself.  In  process  of  doing 
so  he  broke  a  marble  pillar  of  complainant's  fence,  for  which  he  was 
summoned  before  a  magistrate,  for  "  wilfully  and  maliciously  " 
destroying  a  fence,  under  the  29th  section  of  the  Act.  He  was 
fined  $5  over  and  above  the  sum  of  $10  for  damages  for  the  in- 
jury done,  and  $6.50  costs.  From  this  conviction  the  defendant 
appealed  to  the  General  Sessions  of  the  Peace.  It  was  held  that 
although  the  defendant  was  guilty  of  a  trespass,  for  which  he  might 
be  mulcted  in  damages  in  a  civil  action,  he  was  not  liable  to  a 
fine,  and  that  acting  under  a  claim  of  right  the  act  was  not  neces- 
sarily malicious.     R.  v.  Bradshaw,  38  Q.  B.  (Ont.),  564. 

The  66th  section  does  not  dispense  with  proof  of  malice  in  cases 
of  this  kind.  The  66th  section  read  with  the  29th,  merely  means 
that  every  punishment  imposed  by  the  29th  section,  upon  any 
person  maliciously  committing  any  offence  in  that  section  named, 
shaU  be  enforced,  whether  the  malice  which  constitutes  the  offence 
be  conceived  against  the  owner  of  the  property  in  respect  of  which 
it  shall  be  committed,  or  against  any  other  person  ;  but  malice 
either  against  the  owner  or  some  one  must  be  proved,  or  legiti- 
mately inferred  from  the  facts  in  evidence,  in  order  to  constitute 
an  offence  punishable  under  the  Act  (i6.). 

Where  malice  is  essential  the  bona  fide  belief  by  the  party  that 
he  had  the  right  to  do  the  act,  is  important  as  regards  the  intention. 


326  magistrates'  manvai.. 

If  the  party  does  the  act  unlawfully,  not  believing  that  he  has  any 
right  to  take  the  proceeding,  that  would  be  evidence  from  which 
malice  could  be  inferred.     R.  v.  Elston,  5  Allen,  2. 

Where  in  a  proceeding  before  two  Justices,  under  1  Rev.  Stat. 
N.  B.,  chap.  133,  for  wilfully  cutting  and  carrying  away  timber 
off  complainant's  land,  there  is  .shown  to  be  a  botia  jide  question 
of  title  or  boundaries,  and  the  act  was  done  under  a  bona  fide 
claim  of  right,  the  wilfulness  of  the  act  is  negatived,  and  the 
defendant  should  be  discharged.  Ex  parte  Donovan,  2  Pugsley, 
389. 

Section  40  of  this  Act  enacts  that  whosoever  by  any  unlaw- 
ful act  or  by  any  wilful  omission  or  neglect,  obstructs,  or  causes 
to  be  obstructed  any  engine  or  carriage  using  any  railway,  or  aids 
or  a.ssists  therein,  is  guilty  of  a  misdemeanor. 

The  prisoner  unlawfully  altered  some  railway  signals  at  a  rail- 
way station,  from  "  all  clear  "  to  "  danger  "  and  "  caution."  The 
alteration  caused  a  train  which  would  have  passed  the  station 
without  slackening  speed  to  slacken  speed,  and  come  nearly  to  a 
stand  still.  Another  train  going  in  the  same  direction,  and  on 
the  same  rails,  was  due  at  the  station  in  half  an  hour;  it  was  Jield 
that  this  was  obstructing  a  train  within  the  meaning  of  the  above 
clause.     R.  v.   Ha<lfield,  L.  R.,  1  C.  C.  R.,  253. 

The  Act  is  not  limited  to  mere  physical  obstruction.  The  pri- 
soner, who  was  not  a  servant  of  the  railway  company,  stood  on  a 
railway  between  two  lines  of  rails  at  a  point  between  two  stations. 
As  a  train  was  approaching,  he  held  up  his  arms  in  the  mode  used 
by  the  inspectors  of  the  line,  when  desirous  of  stopping  a  train 
between  two  stations.  The  prisoner  knew  that  his  doing  so 
would  probably  induce  the  driver  to  stop  or  slacken  speed,  and 
his  intention  was  to  produce  that  effect.  This,  as  the  prisoner 
intended  that  it  should,  caused  the  driver  to  shut  off  steam  and 
diminish  speed,  and  led  to  a  delay  of  four  minutes.  It  was  held 
that  the  prisoner  had  obstructed  a  train  within  the  meaning  of 
the  statute.     R.  v.  Hardy,  L.  R.,  1  C.  C.  R.,  278. 

It  was  proved  that  the  prisoner  caused  the  death  of  a  mare 
through  injuries  inflicted  by  his  inserting  the  handle  of  a  fork  into 
her  vagina,  and  pushing  it  into  her  body.    There  was  no  evidence 


MALICIOUS   INJURIES.  327 

that  the  prisoner  was  actuated  by  ill-will  towards  the  owner  of 
the  mare,  oi"  spite  towards  the  mare,  or  by  any  motive  except 
the  gratification  of  his  own  depraved  taste.  The  jury  found  that 
the  prisoner  did  not  in  fact  intend  to  kill,  maim,  or  wound  the 
mare,  but  that  he  knew  what  he  was  doing  would  or  micht  kill, 
maim,  or  wound  the  mare,  and  nevertheless  did  what  he  did  reck- 
lessly, and  not  caring  whether  the  mare  was  injured  or  not.  It 
was  held  that  there  was  suflicient  malice,  and  that  the  prisoner 
might  be  convicted  under  section  45  of  the  Act.  R.  v.  Welch,  L. 
R.,  1  Q.  B.  D.,  23. 

Under  the  59th  section,  the  Act  must  be  wilfully  done.  If  the 
damage  is  unintentional,  there  is  no  ground  for  inferring  malice. 
The  prisoner  had  been  fighting  with  persons  in  the  street,  and 
threw  a  stone  at  them  which  struck  a  window,  and  did  damagfe 
to  an  amount  exceeding  $20.  The  jury  found  that  the  prisoner 
threw  the  stone  at  the  people  he  had  been  fighting  with,  intend- 
ing to  strike  one  or  more  of  them,  but  not  intending  to  break  the 
window.  It  was  held  that  there  was  no  malice,  either  actual  or 
constructive,  in  the  breaking  of  the  window,  and  that  the  prisoner 
could  not  be  convicted.    R.  v.  Pemhliton,  L.  R.,  2  C.  C.  R.,  119. 

The  59th  section  of  this  Act  applies  where  the  damage  exceeds 
twenty  dollars.  The  60th  section  where  the  damage  does  not 
exceed  this  sum.  Where  a  person  having  a  public  interest  (as  a 
Surveyor  of  highwaj^s  in  removing  an  obstruction  to  the  high- 
way) acts  bona  fide  in  the  discharge  of  his  duty,  he  cannot  be 
convicted  under  this  section  of  committing  wilful  and  malicious 
damage.  When  such  person  acts  in  good  faith,  it  must  be  taken 
that  he  acts  under  a  fair  and  reasonable  supposition,  that  he  had 
a  right  to  do  the  act  complained  of,  and  the  Justices  should  not 
find  otherwise.     Denny  v.  Thwaite,  L.  R.,  2  Ex.  D.,  21. 

Under  the  60th  section,  the  conviction  should  clearly  show 
whether  the  damage,  injury,  or  spoil  complained  of  is  done  to 
real  or  personal  property,  stating  what  property,  and  what  is  the 
amount  which  the  Justice  has  ascertained  to  be  reasonable  com- 
pensation for  such  damage,  injury  or  spoil. 

A  conviction  charging  that  defendant,  at  a  time  and  place 
named,  wilfully  and  maliciously  took  and  carried  away  the  win- 
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dow  sashes  out  of  a  building,  owned  by  one  C,  against  the  form 
of  the  statute,  kc,  without  alleging  damage  to  any  property,  real 
or  personal,  and  without  finding  damage  to  any  amount,  was  held 
bad.     R.  V.  Caswell,  20  C.  P.  (Ont.),  275. 

MANSLAUGHTER. 
{See  Murder  ;  see  also  Indictable  Offences.) 

MARRIED   WOMEN. 

In  general  if  a  crime  be  committed  by  a  manied  woman  in  the 
presence  of  her  husband  the  law  presumes  that  she  acted  under 
his  immediate  coercion  and  excuses  her  from  punishment;  but 
if  she  commit  an  offence  in  the  absence  of  her  husband,  even  by 
his  order  or  procurement,  her  coverture  will  be  no  defence.  The 
presumption,  however,  that  the  wife  acts  under  coercion  may  be 
rebutted,  and  if  it  appear  that  she  was  principally  instrumental 
in  the  commission  of  the  crime,  acting  voluntarily  and  not  by  re- 
straint of  her  husband,  although  he  was  present  and  concurred, 
she  will  be  guilty  and  liable  to  punishment.  See  M.  v.  Colcen,  11 
Cox,  99.  It  appears  also  that  the  rule  exempting  the  wife  does 
not  apply  to  treason,  murder,  manslaughter  or  robbery.  R.  v. 
Manning,  2  C.  ^  K.,  903 ;  R.  v.  Cruse,  8  C.  &  P.,  541,  It  applies, 
however,  to  theft,  receiving  stolen  goods  knowing  them  to  be 
stolen,  uttering  counterfeit  coin,  and  misdemeanors  generally.  In 
these  latter  cases  to  which  the  rule  applies  a  wife  committing  the 
offence  in  the  presence  of  her  husband  is  excused  unless  it  is  shown 
affirmatively  that  she  was  not  coerced. 

MASTER  AND   SERVANT. 

The  law  on  this  subject  has  been  materially  altered  by  "  The 
Breaches  of  Contract  Act,  1877,"  40  Yic,  chap.  35.  The  Con. 
Stats.  U.  C,  chap.  75,  .ss.  4,  5,  7,  9,  10  &  11 ;  the  Con.  Stats. 
Lower  Canada,  chap.  27,  as  amended  by  the  29  &  30  Vic,  chap. 
34  ;  and  section  3  of  the  2  Wm.  IV.,  chap.  26,  in  Prince  Edward 
Island  are  repealed  from  and  after  the  first  day  of  May,  1878,  in 
so  far  as  a  violation  of  any  of  the  provisions  of  any  of  the  said 
sections  was  criminal. 
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By  section  2  of  the  40  Vic.,  chap.  35,  any  person  who  wilfully 
and  maliciousl}^  breaks  any  contract  made  by  him,  knowing  or 
having  probable  cause  to  believe  that  the  probable  consequences 
of  his  so  doing,  either  alone  or  in  combination  with  others,  will  be 
to  endanger  human  life,  or  to  cause  serious  bodily  injury,  or  to 
expose  valuable  property,  whether  real  or  personal,  to  destruc- 
tion or  serious  injury,  is  on  conviction  liable  to  a  fine  not  exceed- 
ing one  hundred  dollars,  or  to  imprisonment  for  a  term  not  ex- 
ceeding three  months,  with  or  without  hard  labour.  There  are 
other  provisions  in  the  Act,  and  as  to  the  mode  of  prosecution 
and  the  meaning  of  the  term  malice,  see  sections  4  &  5. 

The  5  Eliz.,  chap.  4,  is  not  in  force  in  Ontario,  but  the  20  Geo. 
II.,  chap.  19,  is,  and  under  sections  3  and  4  jurisdiction  is  given 
to  two  or  more  Justices,  and  cannot  be  exercised  by  one,  and  the 
party  cannot  be  arrested  on  the  complaint  but  must  be  summoned. 
Shea  V.  Choate,  2  Q.  B.  (Ont.),  211. 

MENACES   AND   THREATS. 

By  the  32  &  33  Vic,  chap.  20,  s.  15,  whosoever  maliciously 
sends,  delivers,  or  utters,  or  directly  or  indirectly  causes  to  be  re- 
ceived, knowing  the  contents  thereof,  any  letter  or  writing- 
threatening  to  kill  or  murder  any  person,  is  guilty  of  felony. 

See  also  the  32  &  33  Vic,  chap.  21,  ss.  43,  44,  45  &  46,  also  s. 
47,  as  to  inducing  a  person  by  violence  or  threats  to  execute 
deeds,  &c.,  with  intent  to  defraud ;  and  also  the  32  &  33  Vic, 
chap.  22,  s.  58,  as  to  sending  letters  threatening  to  burn  or  destroy 
houses,  buildings,  ships,  agricultural  produce,  &c. 

So  by  the  32  &  33  Yic,  chap.  21,  s.  46,  threatening  to  accuse 
any  person  of  an  infamous  crime,  with  intent  to  extort  money, 
&c,  is  felony.  The  otfence  will  be  committed  though  the  accusa- 
tion was  not  intended  to  be  made  to  a  magistrate  (R.y.  Robinson, 
2  Mood.,  14) ;  and  though  the  valuable  thing  sought  to  be  gained 
was  the  sale  of  a  horse.     R.  v.  Redman,  35  L,  J.,  M.  C,  89. 

Under  section  48  of  the  32  &  33  Vic,  chap.  21,  it  is  immaterial 
whether  the  menaces  or  threats  be  of  violence,  injury,  or  accusa- 
tion to  be  caused  or  made  by  the  offender  or  by  any  other  per- 
son. 
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So  the  threat  need  not  be  of  an  accusation  against  the  person 
threatened  ;  threatening  a  father  with  an  accusation  against  the 
son  is  sufficient.     R.  v.  Redman,  L.  R.,  1  C.  C.  R.,  12. 

Under  section  45  of  this  statute,  as  to  letters  threatening  to 
accase  of  crime,  with  intent  to  extort  evidence  of  the  truth  of  the 
accusation,  will  not  be  allowed  in  defence.  R.  v.  Cracknall,  10 
Cox  C.  C,  408. 

The  32  &  33  Vic,  chap.  21,  s.  43,  makes  it  felony  to  send,  de- 
liver, or  utter,  or  directly  or  indirectly  cause  to  be  received, 
knowing  the  contents  thereof,  any  letter  or  writing  demanding 
of  any  person,  with  menaces  and  without  any  reasonable  or  pro- 
bable cause,  any  property,  chattel,  money,  valuable  security  or 
other  valuable  thing.  The  words  "  without  any  reasonable  or 
probable  cause  "  apply  to  the  money  demanded,  and  not  to  the 
accusation  constituting  the  threat.  R.  v.  Mason,  24  C.  P.  (Ont.), 
58  ;  R.  V.  Gardiner,  1  C.  &  P.,  479  ;  R.  v.  Hamilton,  1  C.  &  K., 
212. 

A  mere  request  without  a  threat  is  no  offence  {R.  v.  Robinson, 
2  East,  P.  C,  1111) ;  nor  is  an  offer  to  give  information  if  money 
is  sent  {R.  v.  Pickford,  4  C.  &  P.,  227) ;  but  a  letter  stating  that 
an  injury  is  intended  and  the  writer  will  not  interfere  to  prevent 
it  unless  money  is  sent,  amounts  to  an  offence.  R.  v.  Sm,ith,  1 
Den.C.  C,  510"! 

A  demand  for  money  by  letter,  threatening  bodily  violence,  or 
to  charge  with  adultery,  is  an  offence  under  this  section.  R.  v. 
Chalmers,  10  Cox  C.  C,  450. 

The  menace  under  section  44  of  the  32  &  33  Vic,  chap.  21, 
must  be  such  as  to  influence  a  reasonable  mind.  R.\.  Walton, 
L.  k  C,  288.  It  is  immaterial  that  the  person  has  no  money  at 
the  time  of  the  demand  {R.  v.  Edivards,  6  C.  &  P.,  515) ;  and  a 
conviction  may  take  place  though  the  money  was  paid.  R.  v, 
Robertson,  L.  &  C,  483. 

The  menace  must  be  of  such  a  nature  and  extent  as  to  unset- 
tle the  mind  of  the  person  on  whom  it  operates,  and  take  away 
from  his  acts  that  element  of  free  voluntary  action  which  alone 
constitutes  consent.  R.  v.  Walton,  9  Cox  C.  C,  268.  If  a  po- 
liceman, professing  to  act  under  legal  authority,  threaten  to  im- 
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prison  a  person  on  a  charge  not  amounting  to  an  offence  in  law 
unless  money  be  given  him,  and  the  person  believe  the  policeman 
and  give  him  money,  the  policeman  may  be  indicted  for  the 
ofFence  of  demanding  money  with  menaces  with  intent  to  steal, 
although  the  otfence  is  completed,  and  he  might  also  be  in- 
dicted for  stealing  the  money,     R.  v.  Robertson,  10  Cox  C.  C,  9. 

MILITARY  AND  NAVAL  STORES. 

The  32  &  33  Vic,  chap.  26,  was  passed  to  secure  the  better 
protection  of  Her  Majesty's  military  and  naval  stores. 

This  Act  was  extended  to  Prince  Edward  Island  by  the  40  Vic, 
chap.  4;  to  British  Columbia  by  the  37  Vic,  chap.  42 ;  and  to  the 
Province  of  Manitoba  by  the  34  Vic,  chap.  14. 

The  33  Vic,  chap.  31,  protects  the  clothing  and  property  of 
seamen  in  Her  Majesty's  Navy. 

MISPRISION  OF  FELONY. 

Misprision  of  felony  is  the  concealment  of  some  felony  (other 
than  treason)  committed  by  another.  There  must  be  knowledge 
of  the  ofFence  merely  without  any  assent,  for  if  a  man  assent  he 
will  either  be  a  principal  or  an  accessory.  Thus  one  will  be  guilty 
of  misprision  who  sees  a  felony  committed  and  takes  no  steps  to 
secure  the  apprehension  of  the  offender.  The  ofFence  is  a  misde- 
meanor punishable  by  fine  and  imprisonment. 

MURDER   AND    MANSLAUGHTER. 

Murder  is  unlawful  homicide  with  malice  aforethought.  Man- 
slaughter is  unlawful  homicide  without  malice  aforethought. 

Malice  is  a  necessary  ingredient  in  and  the  chief  characteristic 
of  the  crime  of  murder.     Re  Anderson,  11  C.  P.  (Ont.),  62. 

Malice  in  its  legal  sense  means  a  wrongful  act  done  intentionally 
without  just  cause  or  excuse.  Mclntyre  v.  McBean,  13  Q.  B. 
(Ont.),  542  ;  Poitevin  v.  Morgan,  10  L.  C.  J.,  97. 

On  every  charge  of  murder  where  the  act  of  killing  is  proved 
against  the  prisoner,  the  law  presumes  the  fact  to  have  been 
founded  in  malioe  until  the  contrary  appe£^,rs.     R.  v,  McDowell,  25 
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Q.  B.,  (Ont.),  112  ;  R.v.  Atkinson,  17  C.  P.  (Ont.),  304.  And  the 
onus  of  rebutting  this  presumption  by  extracting  facts  on  cross- 
examination  or  by  direct  testimony  lies  on  the  prisoner  (ib.) 

In  order  the  better  to  understand  the  nature  of  these  offences,  the 
reader  is  referred  to  the  chapter  on  indictable  offences. 

The  homicide  must  be  of  some  reasonable  creature  in  being,  but 
a  child  becomes  such  being  when  it  has  completely  proceeded  in  a 
living  state  from  the  body  of  its  mother,  whether  it  has  or  has  not 
breathed,  and  whether  the  navel  sti'ing  has  or  has  not  been  divided. 
R.  V.  Poulton,  5  C.  &  P.,  329  ;  M.  v.  Crutchley,  7  C.  &  P.,  814.  And 
the  killing  of  such  a  child  is  homicide,  whether  -it  is  killed  by 
injuries  inflicted  before,  during  or  after  birth. 

To  make  a  killing  murder  the  death  must  follow  within  a  year 
and  a  day  after  the  stroke  or  other  cause,  for  if  the  death  is  defer- 
red for  that  length  of  time  the  law  will  presume  that  it  arose  from 
some  other  cause. 

With  reference  to  malice,  it  does  not  necessarily  mean  malevo- 
lence or  ill-will  towards  the  deceased,  for  perhaps  the  majority  of 
murders  are  committed  with  a  view  to  robbery.  The  malice 
necessary,  therefore,  in  case  of  murder  may  be  said  to  be  a  felonious 
design  or  intention  in  general. 

Generally  in  cases  of  homicide  the  prisoner's  act  must  directly 
and  immediately  occasion  the  death,  but  a  person  is  deemed  to 
have  committed  homicide,  although  his  act  is  not  the  immediate  or 
not  the  sole  cause  of  death  in  the  following  cases  :  (1.)  If  he 
inflict  a  bodily  injury  on  another  which  causes  surgical  or  medical 
treatment,  which  causes  death,  the  treatment  must,  however,  be  in 
good  faith  and  with  common  knowledge  and  skill ;  (2.)  If  he 
inflicts  a  bodily  injury  on  another  which  would  not  have  caused 
death,  if  the  injured  person  had  submitted  to  proper  surgical  or 
medical  treatment,  or  had  observed  proper  precautions  as  to  his 
mode  of  living ;  (3.)  If  by  any  act  he  hastens  the  death  of  a 
person  suffering  under  any  disease  or  injury,  which  apart  from 
such  act  would  have  caused  death. 

Where  a  woman  died  in  childbirth,  in  consequence  of  her 
mother's  neglect  to  use  ordinary  diligence  in  procuring  the  assist- 
ance of  a  midwife,  there   being   no  proof  that  the  mother   had 
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jiy  iiieans  of  paying  for  the  services  of  a  midwife,  it  was  held 
hat  the  mother  could  not,  under  the  circumstances,  be  found 
fuilty  of  manslaughter.      R.  v.  Shepherd,  0  Cox  C.  C,  123. 

Where,  from  conscientious  religious  conviction  that  God  would 
leal  the  sick,  and  not  from  any  intention  to  avoid  the  perform- 
mce  of  their  duty,  the  parents  of  a  sick  child  refuse  to  call  in 
nedical  assistance,  though  well  able  to  do  so,  and  the  child  conse- 
[uently  dies,  it  is  not  culpable  homicide.  R.  v.  Wagstafe,  10 
}ox  C.  C,  530.  It  is  to  be  observed,  however,  that,  under  the 
12  &  33  Vic,  chap.  20,  s.  25,  whosoever  being  legally  liable  to 
)rovide  for  any  person  necessary  food,  clothing,  or  lodging,  wil- 
lUy  and  without  lawful  excuse,  refuses  or  neglects  to  provide  the 
ame,  is  guilty  of  a  misdemeanor.     See  post,  Vagrancy. 

As  to  manslaughter  by  a  parent  neglecting  to  provide  medical 
dd  for  his  child,  see  R.  v.  Downes,  L.  R.,  1  Q.  B.  D.,  25. 

Manslaughter  is  distinguished  from  murder  in  wanting  the  in- 
p-edient  of  malice,  and  it  may  be  generally  stated  that  where  the 
drcumstances  negative  the  existence  of  malice,  in  the  legal  sense, 
md  the  killing  is  unlawful  and  felonious,  it  will  be  manslaughter. 

The  offences  of  murder  and  manslaughter  are  governed  by  the 
12  &  33  Vic,  chap.  20.  The  same  statute  also  makes  felony 
various  acts  done  with  intent  to  commit  murder,  or,  as  they 
ire  described,  attempts  at  murder. 

In  proceeding  before  a  magistrate  to  get  a  party  charged  with 
lomicide  committed,  it  is  necessary  that  death  should  be  expressly 
)roved,  for  otherwise  non  constat  that  any  oftence  has  been  com- 
nitted. 

NUISANCE. 

Common  nuisances  are  such  annoyances  as  are  liable  to  affect 
ill  persons  who  come  within  the  range  of  their  operation.  Every 
me  who  commits  a  common  nuisance  is  guilty  of  a  misdemeanor, 
rhere  seems  to  be  no  authority  for  a  Justice  convicting  a  party 
;ummarily  of  a  nuisance,  and  fining  for  the  offence  (Brass  v. 
Hither,  18  Q.  B.  (Ont.),  286),  and  though  the  obstruction  of 
I  highway  is  a  public  nuisance,  a  conviction  by  a  magistrate  for 
luch  obstruction  and  order  to  pay  a  continuing  fine,  until  the  re- 
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moval  of  such  obstruction,  was  held  bad,  as  unwarranted  by  any 
Act  of   Parliament.     R  v.  Huber,  15  Q.  B.  (Ont.),  589. 

To  constitute  a  public  nuisance,  the  thing  complained  of  must 
be  such  as  in  its  nature  or  its  consequences  is  a  nuisance,  an  in- 
jury or  a  damage  to  all  persons  who  come  within  the  sphere  of 
its  operation,  though  it  may  be  in  a  greater  or  less  degi'ee. 
Little  V.  Ince,  3  C.  P.  (Ont.),  545  ;  E.  v.  Meijers,  3  C.  P.  (Ont), 
333. 

Throwing  noxious  matter  into  Lake  Ontario,  or  any  other  public 
navigable  water,  is  a  public  nuisance,  and  renders  the  party  com- 
mitting it  liable  to  an  indictment.  Watson  v.  Toronto  G.  (&  W.  Co., 
4  Q.  B.  (Ont.),  158.  Obstructions  to  navigable  rivers  are  public 
nuisances.     Broiun  v.  Giigy,  14  L.  C.  R.,  213. 

Disorderly  houses  are  public  nuisances,  and  it  is  not  necessary 
that  an}'  disorderly  conduct  should  be  perceptible  from  the  exterior 
of  the  house.     R.  v.  Rice,  L.  R.,  1  C.  C.  R.,  21. 

8o  the  non-repair  of  a  highway,  or  the  obsti-uction  thereof,  is  a 
nuisance,  indictable  at  common  law.  R.  v.  Paris,  12  C.  P.  (Ont.), 
450. 

The  proper  remedy  for  a  public  nuisance  is  by  indictment. 
Small  V.  G.  T.  R.  Co.,  15  Q.  B.  (Ont.),  283. 

The  circumstance  that  the  thing  complained  of  furnishes  on 
the  whole  a  greater  convenience  to  the  public  than  it  takes  away,, 
is  no  answer  to  an  indictment  for  a  nuisance.  R.  v.  Bruce,  10  L. 
C.  R.,  117;  R.  V.  Ward,  4  A.  &  E.,  384. 

A  conviction  for  obstructing  a  highway  is  bad,  unless  it  appears 
on  the  face  of  it  that  the  place  was  a  public  highway.  R.  v.  Brit- 
tain,  2  Kerr,  614. 

OBSCENE   BOOKS. 

The  sale  of  an  obscene  book  is  a  misdemeanor,  even  although 
a  good  ulterior  object  is  intended  to  be  served  thereby.  R.  v 
Hicklin,  L.R.,  3  Q.B.,  360.  The  obtaining  obscene  prints  and  libels 
for  the  purpose  of  afterwards  publishing  and  disseminating  them^ 
is  an  act  done  in  commencing  a  misdemeanor,  and  therefore  an 
indictable  offence.     Dugdale  v.  R.,  1  E.  &  B.,  435. 
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PAWNBROKERS. 

A  conviction  under  the  Pawnbrokers'  Act  (Con.  Stat.  Can.,  chap. 
31),  for  neglecting  to  have  a  sign  over  the  door,  as  directed  by  the 
rth  section,  is  not  sustained  by  evidence  of  one  transaction  alone, 
'or  the  penalty  attaches  only  on  persons  "  exercising  the  trade  of 
I  pawnbroker:"  as  mentioned  in  the  first  section,  and  a  single  act 
)f  receiving  or  taking  a  pawn  or  pledge  is  not  an  exercising  the 
/rade  or  carrying  on  the  business  of  a  pawnbroker.  R.  y.  Andrews, 
>5  Q.  B.  (Ont.),  196. 

PEACE   ON   PUBLIC   WORKS. 

The  32  Sz>  33  Vic,  chap.  24,  was  passed  to  secure  the  better  pre- 
ervation  of  peace  in  the  vicinity  of  public  works.  It  was  amended 
)y  the  33  Vie,  chap.  28,  and  38  Vic,  chap.  38.  It  was  extended 
0  Prince  Edward  Island  by  the  40  Vic,  chap.  4 ;  to  the  District 
»f  Keewatin,  by  the  39  Vic. ,  chap.  21  ;  to  the  North  West  Terri- 
ories,  by  the  38  Vic,  chap.  49 ;  to  British  Columbia,  by  the  37 
Vic,  chap.  42,  and  to  the  Province  of  Manitoba,  by  the  34  Vic, 
hap.  14. 

PERJURY    AND    SUBORNATION    OF    PERJURY. 

The  Act  respecting  perjury  is  the  32  &  33  Vic,  chap.  23,  This 
let  was  extended  by  the  31  Vic,  chap.  71,  and  it  was  amended  by 
he  33  Vic,  chap.  26.  It  was  extended  to  Prince  Edward  Island 
)j  the  40  Vic,  chap.  4 ;  to  the  District  of  Keewatin,  by  the  39 
/"ic,  chap.  21  ;  to  the  North  West  Territories,  by  the  38  Vic,  chap. 
i9  ;  to  British  Columbia,  by  the  37  Vic,  chap.  42,  and  to  the  Pro- 
ince  of  Manitoba,  by  the  34  Vic,  chap.  14. 

Perjury  is  the  crime  committed  by  one,  who,  when  a  lawful  oath 
i  administered  to  him  in  some  proceeding  in  a  court  of  justice 
f  competent  jurisdiction,  swears  wilfully,  absolutely  and  falsely, 
Q  a  matter  material  to  the  issue  or  point  in  question. 

The  offence  is  a  misdemeanor  under  the  32  «fe  33  Vic,  chap.  23, 
,nd  it  is  to  be  observed  also  that  under  the  seventh  section  of  this 
tatute,  all  evidence  and  proof  is  material  whether  given  or  made 
rally,  or  by  or  in  any  affidavit,  affirmation,  declaration,  examin- 
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ation  or  deposition.  Therefore  a  false  affirmation  of  a  Quaker  or 
other  person,  who  is  by  law  authorized  to  make  an  affirmation  or 
declaration  in  lieu  of  an  oath,  may  amount  to  perjury  as  well  as 
oral  evidence  in  open  court.  See  "  The  Interpretation  Act,"  31 
Vic,  chap.  1,  s.  7,  sixteenthly. 

When  an  oath  is  administered  without  any  authority,  the  per- 
son taking  such  oath  cannot  be  convicted  of  perjury.  B.  v.  Mar- 
tin, 21  L.  C.  J.,  156  ;  R.  v.  Mcintosh,  1  Hannay,  372.  The  person 
administering  the  oath  must  be  exercising  his  jurisdiction  at  the 
time  the  oath  is  administered.     McAdam  v.  Weaver,  2  Kerr,  176. 

It  is  a  well  known  rule  that  the  testimony  of  a  single  witness 
is  not  sufficient  to  convict  on  a  charge  of  perjury.  Two  witnesses 
at  least  must  contradict  what  the  accused  has  sworn,  or,  at  any 
rate,  one  must  so  contradict,  and  other  evidence  must  materially 
corroborate  that  contradiction. 

Subornation  of  perjury  is  an  offence  in  procuring  a  man  to 
take  a  false  oath,  amounting  to  perjury,  who  actually  takes  such 
oath. 

The  offence  of  perjury  consists  in  taking  a  false  oath  in  a  judi- 
cial proceeding,  and  whether  the  oath  is  taken  in  a  judicial  pro- 
ceeding before  a  court  at  common  law,  or  acting  on  a  statute, 
it  is  equally  an  oath  taken  in  a  judicial  proceeding,  and  pun- 
ishable as  perjury.     R.  v.  Castro,  L.  R.,  9  Q.  B.,  350. 

Any  oath  or  affirmation  administered  under  the  authority  of 
any  Act  of  the  Provincial  Legislatures,  shall  entail  the  same  con- 
sequences, with  respect  to  perjury,  as  if  the  oath  were  adminis- 
tered under  the  authority  of  an  Act  of  the  Parliament  of  Canada. 
31  Vic,  chap.  71,  s.  4. 

The  33  Vic,  chap.  26,  amends  section  3  of  the  32  &  33  Vic, 
chap.  23,  in  relation  to  perjury  committed  in  any  Province  in 
respect  of  a  document  to  be  used  in  any  other  Province. 

The  swearing  falsely  by  a  voter  at  an  election  of  aldermen  or 
common  councilmen  for  the  City  of  Toronto,  that  he  is  the  per- 
son described  in  the  list  of  voters,  not  being  made  perjury  by  any 
expre.ss  enactment,  is  not  an  oath  upon  which  by  the  common 
law  perjury  can  be  assigned,  not  being  in  any  judicial  proceed- 
ing or  anything  tending  to  render  effectual  a  judicial  proceeding. 
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Thomas  v.  Piatt,  1  Q.  B.  (Ont.),  217.     This  would  probably  now 
be  perjury  under  the  32  &  33  Vic,  chap.  23,  s.  2. 

Taking  a  false  oath  is  not  an  offence  in  law  unless  it  be  in  a  judi- 
cial proceeding,  or  on  some  other  lawful  occasion  on  which  it  has 
been  made  an  offence  by  law  to  swear  falsely.  Hogle  v.  Hogle, 
IG  Q.  B.  (Ont.),  520. 

PERSON. 

The  Act  respecting  offences  against  the  person,  32  &  33  Vic, 
chap.  20,  was  extended  to  Prince  Edward  Island  by  the  40  Vic, 
chap.  4  ;  to  the  District  of  Keewatin  by  the  39  Vic,  chap.  21  ;  to 
the  North-West  Territories  by  the  38  Vic,  chap.  49 ;  to  British 
Columbia  by  the  37  Vic, chap.  42,  and  to  the  Province  of  Manitoba 
by  the  34  Vic,  chap.  14. 

PIRACY. 

This  offence  at  common  law  consists  in  committing  those  acts 
of  robbery  and  depredation  upon  the  high  seas,  which,  if  com- 
mitted upon  land,  would  have  amounted  to  felony  there. 

The  Imp.  Stat.  12  &  13  Vic,  chap.  96,  extends  to  Canada,  and 
makes  provision  for  the  trial  of  this  offence.  See  also  32  &  33 
Vic,  chap.  29,  s.  136.  It  may  be  observed  that  our  Great  Inland 
Lakes  are,  for  the  purposes  of  this  offence,  considered  as  the  high 
seas,  and  our  magistrates  can  take  cognizance  of  piracy  commit- 
ted on  the  lakes,  although  in  American  waters,  and  in  the  same 
manner  as  if  committed  on  the  high  seas.  R.  v.  Sharpe,  5  P.  R. 
(Ont.j,  135. 

POLICE. 

The  31  Vic,  chap.  73,  authorizes  the  Governor  in  Council  to 
appoint  Commissioners  of  Police.  Under  section  2,  such  Commis- 
sioners may  appoint  police  constables,  and  under  section  3,  disobe- 
dience of  orders,  neglect  of  duty,  or  any  misconduct,  as  such  police 
constable,  entails,  on  conviction  before  a  Justice  of  the  Peace,  a  fine 
not  exceeding  forty  dollars. 

This  Act  was  extended  to  Prince  Edward  Island  by  the  40  Vic, 
chap.  4 ;  to  the  District  of  Keewatin  by  the   39  Vic,  chap.  21 ; 
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to  the  North-West  Territories  by  the  38  Vic,  chap.  49  ;   and  to 
British  Columbia  by  the  37  Vie.,  chap  42. 

POST   OFFICE. 

The  Act  38  Vic,  chap.  7,  amends  and  consolidates  the  law  for 
the  regulation  of  the  postal  service. 

Under  section  72,  and  the  following  sections,  a  large  number  of 
acts  of  different  descriptions  are  made  criminal,  such  as  stealing 
post  letters,  opening  post  letter  bags,  stealing  parcels,  receiving 
post  letters  or  post  letter  bags,  unlawfully  issuing  money  orders, 
forging  postage  stamps  or  money  orders,  stealing  any  mail  key  or 
mail  lock,  wilfully  destroying  matter  sent  by  mail  or  parcel  post, 
enclosing  explosive  substances  in  matter  sent  by  post,  enclosing 
a  letter,  &e.,  in  any  other  mailable  matter,  removing  postage 
stamps  or  marks  thereon,  with  a  fraudulent  intent,  aban- 
doning, obstnicting  or  wilfully  delaying  the  mail,  &c.  (40  Vic, 
chap.  <i4),  cutting  or  ripping  a  post  letter  bag,  being  drunk 
on  duty  as  a  mail  earner,  refusing  to  allow  the  mail  to  pass 
through  a  toll-gate,  detaining  the  mail  at  a  ferry,  &c.,  soliciting 
the  commission  of  any  act  prohibited,  mutilating  the  official  books, 
hypothecating  the  postage  stamps,  posting  immoral  or  obscene 
books. 

Eveiy  principal  in  the  second  degree  and  every  accessory  before 
or  after  the  fact  is  punishable,  as  a  principal  in  the  first  degree. 
lb.  S.72,  s.-s.  29. 

Under  section  73,  the  embezzlement  or  unlawful  use  of  money 
entrusted  to  him  by  an  officer  of,  or  connected  with,  the  post  office 
is  felony. 

Under  section  75,  wilfully  or  maliciously  injuring  any  street 
letter  box,  &c.,  is  a  misdemeanor. 

Under  section  76,  using  or  attempting  to  use  postage  stamps 
which  have  been  used  before,  suVjjects  the  party  to  a  penalty  of 
not  less  than  SlO,  and  not  exceeding  $40. 

Any  indictable  offence  under  the  Act,  may  be  dealt  with  either 
in  the  district  or  county  where  the  offence  is  committed,  or  that  in 
which  the  offender  is  apprehended  or  is  in  custody.    Ih.  s.  79. 
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PRACTICE. 

As  to  filing  an  amended  conviction,  the  practice  in  moving  to 
quash  a  conviction  is  this  :  when  the  conviction  is  returned  it  is 
filed.  Up  to  the  time  of  return  and  filing,  the  Justice  may  amend 
the  conviction ;  but  after  the  filing  of  the  papers  no  amendment 
can  be  made.  By  analogy  to  this  practice,  after  notice  of  appeal  is 
given,  and  the  time  for  hearing  the  appeal  has  arrived,  no  amend- 
ment can  be  made  to  the  conviction  after  the  proceedings  in  appeal 
have  been  entered  on  before  the  court.  R.  v.  Smith,  85  Q.  B. 
(Ont.),  518 ;  see  ante,  pp.  129-130. 

After  a  conviction  is  returned  to  the  court  on  a,^certiorari,  there 
is  no  power  of  amendment.  Where,  therefore,  two  defendants 
were  jointly  convicted  for  keeping  liquors  for  sale  without  a 
license,  contrary  to  the  Rev.  Stat.  (Ont.),  chap.  181,  s.  40,  and  a 
penalty  awarded  against  them  jointly,  it  was  held  that  the  court 
could  not  amend  the  conviction  so  as  to  make  separate  convictions 
against  each  defendant,  with  an  award  of  a  sepai'ate  penalty.  R. 
V.  Sutton,  14  C.L.J.,N.S.,  17;  see  ante,  129. 

A  conviction  for  keeping  a  house  of  ill-fame  on  the  11th  of 
October,  and  on  other  days  and  times  before  that  day,  was  held 
sufficiently  certain  as  to  time,  for  the  only  offence  charged  by  these 
words  was  keeping  and  maintaining  a  bawdy-house,  or  house  of 
ill-fame  ;  and  the  fact  that  they  kept  such  a  house  on  the  11th  of 
October,  and  on  other  days  and  times  before  that,  did  not  constitute 
a  distinct  offence  against  the  parties  upon  each  of  those  days. 
R.  V.  Williams,  37  Q.B.  (Ont.),  540;  Onleij  v.  Gee,  7  Jur.  N.S.,  570 

The  information  in  this  case  described  the  parties  as  of  the 
Township  of  East  Whitby,  and  it  had  "County  of  Ontario"  in  the 
margin.  It  alleged  that  they  had  kept  a  house  of  ill-fame,  but 
it  did  not  in  so  many  words  allege  that  they  did  so  in  the  Town- 
ship of  East  Whitby,  or  in  the  County  of  Ontario.  The  evidence, 
however, showed  that  their  place  at  which  such  house  was  kept  was 
in  East  Whitby,  in  which  the  Justices  had  jurisdiction.  This  was 
held  sufficient.  R.  v.  Williams,  supra,  see  32  &  33  Vic,  chap.  31, 
.s.  21,  ante,  p.  113 ;  ^.  v.  Cavanagh,  27  C.P.  (Ont.),  537. 

This  case  sustains  the  position  already  taken,  that  the  place 
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need' not  be  alleged  in  the  body  of  the  information  when  it  is  shown 
in  the  margin.     See  ante,  pp.  23,  24,  00,  98. 

A  person  was  convicted  of  being  drunk  in  a  public  street,  con- 
trary to  law,  and  adjudged  to  pay  a  fine  of  SoO  and  costs,  or  to  be 
imprisoned  for  six  months  at  hard  labour.  There  was  power  given 
by  by-law  478  of  the  City  of  Toronto,  to  imprison  an  offender  for  the 
above  offence  ;  but  in  the  warrant  of  commitment  no  reference 
whatever  was  made  to  the  by-law.  It  was  held  that  as  there  was 
no  common  law  right  to  imprison  any  one  for  being  drunk  on  a 
public  street,  and  the  by-law  not  being  referred  to,  the  conviction 
was  bad.     Re  Livingstone,  6  P.R.  (Ont.),17. 

'  principals  and  accessories. 

The  Act  respecting  accessories  to,  and  abettors  of,  iu<lictable 
offences,  31  Vic,  chap.  72,  was  extended  to  Prince  Edward  Island 
by  the  40  Vic,  chap.  4 ;  to  the  District  of  Keewatin  by  the  39 
Vic,  chap.  21 ;  to  the  North-We.st  Territories  by  the  38  Vic,  chap. 
49  ;  and  to  British  Columbia  by  the  37  Vic,  chap.  42. 

In  cases  of  forgery,  the  accessory  or  abettor  may  be  dealt  with, 
tried  and  punished  in  the  county  or  place  in  which  he  is  appre- 
hended or  is  in  custody,  32  k  33  Vic,  chap.  19,  s.  48.  The  same  bule 
prevails  in  the  case  of  offences  under  the  Act,  regulating  the  postal 
service.     38  Vic,  chap.  7,  s.  79,  s.-s.  4. 

The  general  definition  of  a  principal  in  the  first  degree  is  one 
who  is  the  actor,  or  actual  perpetrator,  of  the  crime.  Principals 
in  the  second  degree  are  those  who  were  present  aiding  and  abet- 
ing  the  commission  of  the  crime.  To  constitute  an  aider  or 
abettor,  the  party  must  be  actually  present,  aiding  or  in  some 
way  assisting  in  the  commission  of  the  offence,  or  constractively 
present  for  the  same  purpose,  that  is,  in  such  a  convenient  situa- 
tion as  readily  to  come  to  the  as.sistance  of  the  others,  and  with 
the  intention  of  doing  so  should  occasion  require.  Ashley  v.  Dun- 
das,  5  O.  S.,  753 ;  B.  v.  Curtley,  27  Q.  B.  (Ont.),  017. 

On  the  general  principle  that  a  pei'son  is  liable  for  what  is  done 
under  his  presumed  authority  (see  R.  v.  King,  20  C.  P.,  (Ont.), 
248),  where  there  is  a  comVjination  to  effect  some  unlawful  pur- 
pose, each  person  is  liable  for  every  act  of  any  of  the  others  in 
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])rosociition  of  the  comiuon  design.  Ih.  and  see  R.  v.  Slavin,  17 
C.  P.  (Ont.),  205.  A  felonious  act,  committed  by  one  person  in 
prosecution  of  a  common  unlawful  purpose,  is  the  act  of  all,  but 
where  the  original  purpose  is  lawful,  the  person  committing  the 
act  will  alone  be  liable.  A  person  authorizing  the  commission 
of  a  crime  is  liable  for  the  act  of  his  agent  in  the  execution  of 
his  authority.  The  agent  is  also  liable  for  the  unlawful  act, 
although  he  may  have  the  express,  or  implied,  authority  of  his  prin- 
cipal for  its  commission.      See  R.  v.  Brewster,  8  C.  P.  (Ont.),  208. 

An  accessory  before  the  fact  is  he  who,  being  absent  at  the  time 
of  the  felony  committed,  doth  yet  procure  counsel,  command,  or 
abet  another  to  commit  a  felony.  An  accessory  after  the  fact 
is  one  who,  knowing  a  felony  to  have  been  committed  by 
another,  receives,  relieves,  comforts,  or  assists  the  felon.  It  is 
only  in  felonies  that  there  Can  be  accessories,  for  in  misde- 
meanors all  are  principals.  See  R.  v.  Tisdale,  20  Q.  B.  (Ont.), 
273  ;  R.  V.  Camphell,  18  Q.  B.  (Ont.),  417  ;  R.  v.  Benjamin,  4  C.  P. 
(Ont.),  189. 

On  this  point  the  statute  31  Vic,  chap.  72,  s.  9,  provides  that 
aiders  and  abettors  in  misdemeanors  may  be  tried  and  punish- 
ed as  principals.  Those,  therefore,  who  would  be  accessories  in 
felonies  are  principals  in  misdemeanors.  So  also  by  the  32  &  33 
Vic,  chap.  31,  s.  15,  persons  aiding  or  procuring,  &c,the  com- 
mission of  any  offence,  which  is  punishable  on  summary  con- 
viction, are  liable  to  be  proceeded  against  and  convicted  for  the 
same,  either  together  with  the  principal  offender  or  before  or 
after  his  conviction  and  shall  be  liable  to  the  same  punishment 
as  the  principal.  Ordinarily  there  can  be  no  accessories  before  the 
fact  in  manslaughter,  for  the  offence  is  sudden  and  unpremed- 
itated, but  there  may  be  accessories  after  the  fact. 

The  offence  of  accessory  is  distinguishable  from  that  of  a 
principal  in  the  second  degree :  the  latter  must  be  actually  or 
constructively  present  at  the  commission  of  the  fact.  But  it 
is  essential  to  constitute  the  offence  of  accessory  that  the  party 
should  be  absent  at  the  time  the  offence  was  committed. 

Knowledge  that  a  person  intends  to  commit  a  crime  and  conduct 
connected  with,  and  influenced  by,  such  knowledge,  is  not  enough 
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to  make  the  person  who  possesses  such  knowledge  or  so  con- 
ducts hinjself  an  accessory  before  the  fact  to  any  such  crime, 
unless  he  does  something  to  encourage  its  commission  ac- 
tively. Thus,  B  and  C  agree  to  fight  a  prize  fight  for  a 
sum  of  money.  A  knowing  their  intention  acts  as  stake- 
holder. B  and  C  fight,  and  C  is  killed.  A  is  not  present  at 
the  fight,  and  has  no  concern  with  it,  except  being  stakeholder. 
Even  if,  in  such  a  case  there  can  be  an  accessoiy  before  the  fact, 
A  is  not  accessory  before  the  fact  to  the  manslaughter  of  C.  R. 
V.  Taylor,  L.  R.,  2  C.  C.  R.,  147. 

If  an  accessory  before  the  fact  countemiands  the  execution  of 
the  crime  before  it  is  executed,  he  ceases  to  be  an  accessory  before 
the  fact,  if  the  principal  had  notice  of  the  countermand  before 
the  execution  of  the  crime,  but  not  otherwise.  Stephen's  Dig.,  29. 

Every  one  is  an  accessory  after  the  fact  to  felony,  who  knowing 
a  felony  to  have  been  committed  by  another,  receives,  comforts, 
or  assists  him,  in  order  to  enable  him  to  escape  from  punishment 
or  rescues  him  from  an  arrest  for  the  felony,  or  having  him  in 
custody  for  the  felony  intentionally  and*  voluntarily  sufleis  him 
to  escape,  or  opposes  his  apprehension.  Provided  that  a  married 
woman  who  receives,  comforts,  or  relieves  her  husband,  knowing 
him  to  have  committed  a  felony,  does  not  thereby  become  an 
accessory  after  the  fact.     Stephens  Dig.,  31. 

A  person  charged  as  accessory  to  murder  may  be  convicted  as 
accessory  to  manslaughter,  if  the  principal  is  acquitted  of  the 
murder  and  found  guilty  of  manslaughter.  Where  the  principals 
commit  a  joint  crime,  the  person  harbouring  them  is  guilty  of  a 
separate  offence  for  each  person  whom  he  harbours.  R.  v.  Rich- 
a7-c2s,  L.R.,  2  Q.B.D.  311. 

In  the  following  imaginary  cases  examples  of  each  of  the  four 
kinds  of  participation  in  a  crime  will  be  found.  A  incites  B  and 
C  to  murder  a  person.  B  enters  the  house  and  cuts  the  man's 
throat,  while  C  waits  outside  to  give  warning  in  case  any  one 
should  approach.  B  and  C  flee  to  D,  who  knowing  the  murder 
has  been  completed,  lends  horses  to  facilitate  their  escape.  Here 
B  is  principal  in  the  first  degree,  C  in  the  second  degree  ;  A  is 
accessory  before  the  fact,  D  after  the  fact. 
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The  Statute  of  Canada,  31  Vic,  chap.  72,  contains  various  pro- 
visions in  reference  to  the  trial  and  punishment  of  accessories  and 
fibettoi-s  of  indictable  offences.  So  much  of  the  eighth  section  of 
bhis  Act  as  relates  to  felonies  not  wholly  committed  in  Canada, 
and  to  persons  accessories  to  such  felonies,  was  repealed  by  the  32 
iSc  33  Vic,  chap.  17,  s.  2.  Under  the  Act  respecting  malicious  in- 
juries to  property,  32  &  33  Vic,  chap.  22,  s.  70,  persons  aiding, 
a-betting,  counselling,  or  procuring  the  commission  of  offences 
against  that  Act,  are  liable,  on  conviction  before  a  Justice  of  the 
Peace,  to  the  same  punishment  as  a  principal  offender  is  by  the 
Act  made  liable. 

Every  person  aiding  or  abetting  the  commission  of  any  offence 
punishable  on  summary  conviction,  may  be  proceeded  against  to- 
gether with  the  principal,  or  before  oi-  after  his  conviction. 

RAPE. 

This  offence  has  been  defined  to  be  the  having  unlawful  and 
carnal  knowledge  of  a  woman  by  force  and  against  her  will. 
Where  the  woman  consents  to  the  connection,  even  though  her 
consent  is  obtained  by  fraud,  the  act  does  not  amount  to  rape.  R. 
V.  Barrow,  L.R.,  1  C.C.R.,  156. 

Thus  having  connection  with  a  woman  under  circumstances 
which  induce  her  to  believe  that  the  party  is  her  husband,  is  not 
a  rape.  R.  v.  Francis,  13  Q.B.  (Ont.),  116  ;  R.  v.  Barrett,  L.R,  2 
C.C.R.,  157.  But  in  such  case  the  party  is  liable  to  be  indicted 
for  an  assault.     R.  v.  Barrotv,  L.R.,  1  C.C.R.,  156. 

As  to  the  degi'ee  of  force  required,  the  woman  must  be  quite 
overcome  by  force  or  terror  ;  and  there  must  be  as  much  resistance 
on  her  part  as  is  possible  under  the  circumstances,  so  as  to  make 
the  ravisher  see  and  know  that  she  is  really  resisting  to  the  utter- 
most.    R.  V.  Fick,  16  C.  P.  (Ont.),  379. 

A  husband  cannot  commit  a  rape  upon  his  wife  by  carnally 
knowing  her  himself  ;  neither  can  a  boy  under  fourteen  years  of 
age,  as  he  is  presumed  to  be  physically  iaicapable  of  committing 
the  offence ;  but  both  a  husband  and  a  boy  under  fourteen  may  be 
convicted  as  principals  in  the  second  degree,  and  may  be  punished 
for  being  present,  aiding,  and  abetting. 
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With  respect  to  the  crime  of  rape  and  of  unlawfully  and  carn- 
ally knowing  and  abusing  infants  under  the  age  of  ten  or  between 
the  ages  of  ten  and  twelve  years,  carnal  knowledge  means  pene- 
tration to  any  the  slightest  degi-ee.  The  32  &  33  Vic,  chap. 
20,  s.  65,  providing  that  it  shall  not  be  necessary  to  prove  the 
actual  emission  of  seed,  but  the  carnal  knowledge  shall  be  deemed 
complete  on  proof  of  penetration  only. 

But  a  child  under  ten  years  of  age  cannot  give  consent  to  any 
criminal  intercourse,  so  as  to  deprive  that  intercourse  of  criminality 
imder  the  32  and  33  Vic,  chap.  20,  s.  51,  and  a  pers5n  may  be 
convicted  of  attempting  to  have  carnal  knowledge  of  such  child, 
even  though  she  consent  to  the  act  done,  R.  v.  Beale,  L.R.,  1 
C.C.R.,  10.  But  the  consent  in  such  case  will  render  the  attempt 
no  assault.  R.  v.  Cockburn,  3  Cox,  543 ;  R.  v.  Connolly,  20  Q.  B. 
(Ont.),  323.  In  the  case  of  girls  between  the  ages  of  ten  and  twelve, 
on  a  charge  of  assault  with  intent  to  carnally  know,  or  indecent 
assault  or  common  assault,  consent  is  a  defence  (ib.). 

Where  the  woman  is  an  idiot  or  lunatic  the  mere  proof  of  the 
act  of  connection  will  not  warrant  the  ca.se  being  left  to  the  jury. 
There  must  be  some  evidence  that  it  was  without  her  consent,  e. 
g.,  that  she  was  incapable  of  expressing  consent  or  dissent,  or  from 
exercising  any  judgment  upon  the  matter  from  imbecility  of  mind 
or  defect  of  understanding,  and  if  she  gave  her  consent  from 
animal  instinct  or  passion  it  would  not  be  a  rape.  R.  v.  Connolly, 
26  Q.  B.  (Ont.),  317. 

Where  the  woman  is  an  idiot,  incapable  of  expressing  assent  or 
dissent,  a  party  who  attemptsto  have  connection  with  her  without 
her  consent,  is  guilty  of  an  attempt  at  rape.  If,  however,  from 
animal  instinct  .she  yields  to  the  prisoner  without  resistance,  or  if 
the  prisoner,  from  her  state  and  condition,  had  reason  to  think 
that  she  was  consenting,  he  ought  to  be  acquitted  whether  in  the 
case  of  rape  or  an  attempt  at  rape.  R.  v.  Barrat,  L.  R.,  2  C.  C.  R., 
81  ;  R.  V.  Connolly,  26  Q.  B.  (Ont.),  317. 

The  prisoner  professed  to  give  medical  and  surgical  advice  for 
money.  The  prosecutrix,  a  girl  of  nineteen,  consulted  him  with 
reference  to  illness  from  which  she  was  suffering.  He  advised 
that  a  surgical  operation  should  be  performed,  and  under  pretence 
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of  performing  it,  had  carnal  connection  with  the  prosecutrix. 
She  submitteil  to  what  was  done,  not  with  any  intention  that  he 
shouhl  have  carnal  connection  with  her,  but  under  the  belief 
that  he  was  merely  treating  her  medically  and  performing  a 
surgical  operation,  that  belief  being  wilfully  and  fraudulently 
induced  by  the  prisoner.  It  was  held  that  the  prisoner  was  guilty 
of  rape.  R  v.  Flattery,  L.  R.,  2  Q.  B.  D.,  410  ;  II  v.  Barrow,  L. 
R.,  1  C.  C.  R.,  156,  questioned. 

RECEIVING  STOLEN  GOODS. 

The  32  &  33  Vic,  chap.  21,  s.  100,  makes  it  felony  for  any 
person  to  receive  goods  which  have  been  stolen,  if  he  knows  the 
same  to  have  been  feloniously  stolen.  There  must  be  a  theft  of 
the  goods,  and  this  theft  must  be  a  crime,  either  at  common  law 
or  by  statute,  before  a  party  can  be  convicted  of  receiving  under 
our  statute.  R.  v.  Smith,  L.  R.,  1  C.  C.  R.,  266.  By  section  104 
of  our  statute  where  the  original  offence  is  a  misdemeanor  the  offence 
of  the  receiver  is  made  a  misdemeanor  also.  And  by  section  106 
receivers  of  property  where  the  original  offence  is  puni.shable  on 
summary  conviction  are  liable  to  punishment  on  conviction  before 
a  Justice  of  tlie  Peace  in  the  same  manner  as  the  original  offender. 
Before  there  can  be  a  criminal  receipt  of  goods  under  this  statute 
or  at  common  law,  the  goods  must  be  stolen,  or  at  all  events,  the 
stealing,  taking,  extorting,  embezzling  or  otherwise  obtaining, 
must  amount  to  a  crime  at  common  law  or  under  the  statute. 
For  instance,  if  after  goods  are  stolen,  they  get  back  into  the  posses- 
sion of  the  owner  so  as  to  be  no  longer  stolen  goods,  a  subsequent 
receipt  by  the  prisoner  will  not  render  him  liable,  the  goods 
having  lost  the  character  of  stolen  goods.  R.  v.  Sclwiidt,  L.  R.,  1 
C.  C.  R.,15. 

So  if  the  exclusive  possession  still  remains  in  the  thief,  a  con- 
viction for  receiving  cannot  be  sustained.  It  is  also  necessary 
that  the  defendant  should  at  the  time  of  receiving  the  goods 
know  that  they  were  stolen.     R.  v.   Wiley,  2  Den.,  37. 

Independently  of  the  statute,  receiving  stolen  goods  knowing 
them  to  be  such  is  a  misdemeanor. 

Sections  103  of  the  32  &  33  Vic,  chap.   21,  extends  to  cases 
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where  upon  an  indictment  for  a  joint  receipt,  it  is  proved  that 
each  of  the  prisoners  separately  received  the  whole  of  the  stolen 
property  at  different  times,  the  one  receipt  subsequent  to  the 
other,  and  it  makes  no  difference  whether  the  receipt  was  direct 
from  the  thief  or  from  an  intermediate  pei'son.  There  is  no 
distinction  between  separate  receipts  of  the  whole  and  of  part  of 
the  property,  and  under  section  102  there  is  no  distinction  be- 
tween separate  receipts  at  the  same  time  and  separate  receipts  at 
different  times.     R.  v.  Reardon,li.  K,  1  C.  C.  R„  31. 

It  is  clear  that  the  goods  the  party  is  charged  with  receiving 
must  be  stolen  goods.  A  wife,  though  she  may  have  committed 
adultery,  cannot  steal  her  husband's  goods,  and  therefore  the 
adulterer  receiving  from  her  the  goods  which  she  has  taken  from 
her  husband,  cannot  be  found  guilty  of  receiving  stolen  goods. 
R.  V.  Kenmj,  L.  R.,  2  Q.  B.  D.,  307. 

Manual  possession  or  touch  is  unnecessary.  In  order  to  sustain 
a  conviction  for  receiving  stolen  goods,  it  is  sufficient  if  there  be 
a  control  by  the  receiver  over  the  goods.     R.  v.  Smith,  Dears.,  494. 

A  person  having  a  joint  possession  with  the  thief  may  be  con- 
victed as  a  receiver,     R.  v,  Hobson,  Dears.,  400. 

It  makes  no  difference  whether  a  receiver  receives  for  the  pur- 
pose of  profit  or  advantage,  or  whether  he  does  it  to  assist  the 
thief.     R.  V.  Davis,  G  C.  &  P.,  177. 

Belief,  ^vithout  actual  knowledge,  is  sufficient  to  maintain  an  in- 
dictment for  receiving  goods,  knowing  them  to  have  been  stolen. 
R.  V.  White,  1  F.  &  F.,  665. 

A  husband  may  be  convicted  of  feloniously  receiving  property 
which  his  wife  has  stolen  voluntarily,  and  without  restraint  on 
his  part.     R.  v.  McCathey,  L.  &  C,  250. 

Recent  possession  of  stolen  property  is  evidence,  either  that  the 
person  in  possession  stole  the  property,  or  that  he  received  it, 
knowing  it  to  be  stolen.     R.  v.  LangTnead,  L.  &  C.  427. 

If  A,  in  the  absence  of  B,  feloniously  receives  .stolen  property 
from  the  thief,  and  A  subsequently  delivers  it  to  B,  who  know- 
ingly receives  it,  both  may  be  jointly  indicted.  R  v.  Reardon,  L. 
K,  1  C.  C.  R.,  31. 

The  late  Act,  40  Vic,  chap.  26,  provides  :  That  where  proceed- 
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ing  are  taken  against  any  person  for  having  received  goods,  know- 
ing them  to  be  stolen,  or  for  having  in  his  possession  stolen  pro- 
perty, evidence  may  be  given  at  any  stage  of  the  proceedings  that 
there  was  found  in  the  possession  of  such  person  other  property 
stolen  within  the  preceding  period  of  twelve  months,  and  such 
evidence  may  be  taken  into  consideration  for  the  purpose  of  prov- 
ing that  such  person  knew  the  property  to  be  stolen,  which  forms 
the  subject  of  the  proceedings  taken  against  him  :  Provided,  that 
not  less  than  three  days'  notice,  in  writing,  shall  have  been  given 
to  the  person  accused,  that  proof  is  intended  to  be  given  of  such 
other  property  stolen  within  the  preceding  period  of  twelve 
months,  having  been  found  in  his  possession,  and  such  notice  shall 
specify  the  nature  or  description  of  such  other  property,  and  the 
person  from  whom  the  same  was  stolen.     lb.  s.  3. 

Where  proceedings  are  taken  against  any  person  for  having  re- 
ceived goods,  knowing  them  to  be  stolen,  or  for  having  in  his  pos- 
session stolen  property,  and  evidence  has  been  given  that  the 
stolen  property  has  been  found  in  his  possession  ;  then  if  such  per- 
son has  within  five  years  immediately  preceding,  been  convicted  of 
any  offence,  involving  fraud  or  dishonesty,  evidence  of  such  pre- 
vious conviction  may  be  given  at  any  stage  of  the  proceedings, 
and  may  be  taken  into  consideration  foi-  the  purpose  of  proving 
that  the  person  accused  knew  the  property  which  was  proved  to 
be  in  his  possession  to  have  been  stolen  :  Provided,  that  not  less 
than  three  days'  notice,  in  writing,  shall  have  been  given  to  the 
person  accused,  that  proof  is  intended  to  be  given  of  such  previous 
conviction  ;  and  it  shall  not  be  necessary  for  the  purposes  of  this 
section  to  charge  in  the  indictment  the  previous  conviction  of  the 
person  so  accused.     lb.  s.  4. 

In  committing  for  trial  a  receiver  of  stolen  goods,  the  Justice 
would  do  well  to  remember  that  under  32  &  33  Vic,  chap.  21,  s. 
105,  the  receiver,  whether  charged  as  an  accessory  after  the  fact 
to  the  felony,  or  with  a  substantive  felony,  or  with  a  misdemeanor 
only,  may  be  dealt  with,  indicted,  tried  and  punished  in  any 
county,  district  or  place  in  which  he  has  or  has  had  any  such  pro- 
perty in  his  possession,  or  in  any  place  in  which  the  principal 
ofiender  may  be  tried. 
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RIOTS,   ROUTS    AND    UNLAWFUL   ASSB:MBLIES. 

The  Act  respecting  riots  (31  Vic,  chap.  70),  was  extended  to 
Prince  Edward  Island  by  the  40  Vic,  chajD.  4 ;  to  the  District  of 
Keewatin,  by  the  39  Vic,  chap.  21 ;  to  the  North  West  Territories, 
by  the  38  Vic,  chap.  49,  and  to  British  Cohimbia,  by  the  87  Yic, 
chap.  42. 

A  single  person  cannot  be  convicted  of  riot,  in  respect  of  any 
acts  of  his  alone  and  independently  of  and  not  in  concert  with 
others. 

A  procession  having  been  attacked  by  rioters  the  prisoner,  one 
of  the  processionists,  and  in  no  way  connected  with  the  rioters, 
was  proved,  during  the  course  of  the  attack,  to  have  fired  off  a 
pistol  on  two  occasions,  first  in  the  air  and  then  at  the  rioters. 
So  far  as  appeared  from  the  evidence,  the  prisoner  acted  alone 
and  not  in  connection  with  any  one  else.  It  was  held  that  a  con- 
viction of  the  prisoner  jomtly  with  a  number  of  others  for  riot 
could  not  be  sustained.     R.  v.  Corcoran,  26  C.  P.  (Ont.),  134. 

The  32  &  33  Vic,  chap.  22,  ss.  15  &  IG,  prohibits  the  unlaw- 
fully and  with  force  demolishing  buildings  by  persons  riotously 
and  tumultuously  assembled  together  to  the  disturbance  of  the 
public  peace. 

The  Act  respecting  riots  and  riotous  assemblies,  31  Vic,  chap. 
70,  provides  that  if  twelve  or  more  persons  are  unlawfully  assem- 
bled to  the  disturbance  of  the  peace,  and  being  required  by  pro- 
clamation by  a  Justice  of  the  Peace  to  disperse,  they  then  con- 
tinue together  for  an  hour  after,  they  are  guilty  of  felony. 

An  unlawful  assembly  is  any  meeting  of  three  or  more  persons 
under  such  circumstances  of  alarm,  either  from  the  large  numbers, 
the  mode  or  time  of  the  assembly,  &c.,  as  in  the  opinion  of  firm 
and  rational  men  are  likely  to  endanger  the  peace,  there  being  no 
aggressive  act  actually  done.     R.  v.  Vhicent,  9  C.  &  P.,  91. 

A  rout  is  said  to  be  the  disturbance  of  the  peace  caused  by 
those  who  after  assembling  together  to  do  a  thing,  which  if  exe- 
cuted would  amount  to  a  riot,  proceed  to  execute  that  act  but  do 
not  actually  execute  it.  It  differs  from  a  riot  only  in  the  cii'cum- 
stance  that  the  enterprise  is  not  actually  executed. 
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A  riot  is  a  tumultuous  disturbance  of  the  peace  by  three  or 
more  persons  assembling  together  of  their  own  authority  with 
an  intent  mutually  to  assist  one  another  against  any  who  oppose 
them  in  the  execution  of  some  enterprise  of  a  private  nature,  and 
afterwards  actually  executing  the  same  in  a  violent  and  turbulent 
manner  to  the  terror  of  the  people,  and  this  whether  the  act  in- 
tended be  of  itself  lawful  or  unlawful. 

The  difference  between  a  riot  and  an  unlawful  assembly  is  this  : 
The  former  is  a  tumultuous  meeting  of  persons  upon  some  pur- 
pose which  they  actually  execute  with  violence,  and  the  latter  is 
a  mere  assembly  of  persons  upon  a  purpose,  which  if  executed 
would  make  them  rioters,  but  which  they  do  not  execute  nor  make 
any  motion  to  execute.     R.  v.  Kelly,  6  C.  P.  (Ont.),  872. 

An  example  will  more  clearly  show  the  difference  between 
these  three  crimes  :  A  hundred  men  armed  with  sticks  meet  to- 
gether at  nie-ht  to  consult  about  the  destruction  of  a  fence  which 
their  landlord  has  erected  ;  this  is  an  unlawful  assembly.  They 
march  out  together  from  the  place  of  meeting  in  the  direction  of 
the  fence  ;  this  amounts  to  a  rout.  They  arrive  at  the  fence,  and, 
amid  oTcat  confusion,  violently  pull  it  down,  this  is  a  riot. 

To  constitute  a  riot  the  object  need  not  be  unlawful  if  the  acts 
are  done  in  a  manner  calculated  to  inspire  terror.  But  there  must 
be  an  unlawful  assembling,  therefore  a  disturbance  arising  among 
people  already  met  together  will  be  a  mere  affray,  unless,  indeed, 
there  be  a  deliberate  forming  into  parties.  The  object  must  be 
of  a  local  or  private  nature,  otherwise,  as  if  to  redress  a  public 
grievance,  it  amounts  to  treason. 

The  gist  of  the  oifence  is  the  unlawful  winner  of  proceeding, 
that  is  with  circumstances  of  force  or  violence.  Therefore  assem- 
bling for  the  purpose  of  an  unlawful  object,  and  actually  execut- 
ing it,  is  not  a  riot  if  it  is  done  peaceably. 

If  a  man  knowingly  does  acts  that  are  unlawful,  the  presump- 
tion of  law  is  that  he  intends  the  natural  consequences  of  these 
acts,  and  ignorance  of  the  law  will  not  excuse  him. 

To  constitute  an  unlawful  assembly,  it  is  not  necessary  that  the 
purpose  for  which  the  persons  assembled  together  was  to  do  an 
unlawful  act ;  an  intention  to  do  a  lawful  act  in  a  violent  and  tur- 
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bulent  manner  is  as  much  a  breach  of  the  law  as  if  the  intended 
act  were  illegal.  It  is  the  manner  in  which  the  act  is  intended  to 
be  done  which  constitutes  the  offence.  M.  v.  Mailloux,  3  Pugsley, 
493-513. 

To  constitute  a  riot,  it  is  not  necessary  that  the  Riot  Act,  31 
Vic,  chap.  70,  should  be  read.  Before  the  proclamation  can  be 
read,  a  riot  must  exist,  and  the  effect  of  the  proclamation  will  not 
change  the  character  of  the  meeting,  but  will  make  those  guilty  of 
felony  who  do  not  disperse  within  one  hour  after  the  proclamation 
is  read.   R.  v.  Furzey,  G  C.  &  P.,  81. 

ROBBERY. 

(/Sec  Larceny.) 

SESSIONS. 

The  Court  of  Quarter  Sessions  has  not  jurisdiction  in  cases  of 
treason,  murder  or  libel.  32  k  33  Vic,  chap.  29,  s.  12  ;  32  &  m  Vic, 
cha|>.  20,  s.  1.  The  Court,  however,  has  jurisdiction  in  the  case  of 
administering  poison  or  wounding  with  intent  to  murder  (40  Vic, 
chap.  28,  s.  1),  as  it  is  not  now  punishable  with  death.  But  it  has 
no  jurisdiction  in  the  case  of  rape.  32  »^  33  Vic,  chap.  20,  s.  49. 
Under  the  40  Vic,  chap.  28,  s.  2,  the  offence  of  unlawfully  and 
carnally  knowing  and  abusing  a  girl  under  the  age  of  ten  years,  is 
punishable  by  imprisonment  for  life  or  for  any  term  not  less  than 
five  years,  and  may  consequently  be  tried  at  the  sessions. 

It  will  be  observed  that  under  the  25  Edwd.  III.,  chap.  2,  s.  7, 
counterfeiting  the  Queen's  money  is  treason,  and  this  offence  is 
therefore  not  triable  at  the  sessions.  31  Vic,  chap.  69,  s.  4. 

Bribery,  personation  or  other  corrupt  practices  in  elections  to  the 
Dominion  Parliament  are  not  triable  at  the  sessions.  37  Vic,  chap. 
9,  s.  118. 

Offences  against  the  Act  preventing  lawless  aggressions  (31  Vic, 
Vic,  chap.  14),  are  not  triable  at  the  sessions.  Ih.  s.  4. 

The  Court  of  Quarter  Sessions  does  not  possess  any  greater  powers 
than  are  conferred  on  it  by  statute.  It  has,  however,  jurisdiction 
over  offences  attended  with  a  breach  of  the  peace.  But  forgery 
and  perjury  not  being  attended  with  a  breach  of  the  peace  are 
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not  triable  at  the  sessions.  R.  v.  McDonald,  31  Q.  B.  (Ont.),  337- 
9;R.\.  Yarrington,!  Salk.,  40G  ;  R.  v.  Haynes,  R.  &  M.,  298 ;  R. 

V.  Hi(/(/ins,  2  East,  5  ;  Butt  v.  Conant,  1  B.  &  B.,  548 ;  ^a;  'parte  Bart- 
lett,  7  Jur.  049  ,  R.  v.  Dunlop,  15  Q.  B.  (Ont.),  118  ;  i2.  v.  Currie 
31  Q.  B.  (Ont.),  582. 

Under  32  &  33  Vic,  chap.  20,  s.  48,  the  Sessions  of  the  Peace 
cannot  try  the  offences  specified  in  sections  27,  28  and  29  of  that 
Act.  A  similar  provision  is  made  by  the  32  &  33  Vic,  chap.  21, 
s.  92,  as  to  certain  offences  under  it. 

The  exceptions  contained  in  these  statutes,  and  the  excepted 
cases  of  forgery  and  perjury,  define  as  nearly  as  may  be  what  the 
general  jurisdiction  of  the  Sessions  of  the  Peace  is.  The  unex- 
cepted  offences  they  may  try.    R.  v.  McDonald,  supra,  239. 

The  offence  of  kidnapping,  under  the  statute  32  &  33  Vic,  chap 
20,  s.  69,  may  be  tried  at  the  Quarter  Sessions.  Cormvall  v.  R., 
S3  Q.  B.  (Ont.),  106.  The  Sessions  of  the  Peace  have  under  their 
jurisdiction  power  to  try  all  felonies  and  trespasses  whatever 
(unless  excepted  by  statute).  A  felony  created  since  the  passing 
of  the  statute  34  Ed.  3,  chap.  1,  which  created  Courts  of  Quarter 
Sessions,  is  within  the  jurisdiction  of  the  sessions.  But  not  an 
offence  less  than  felony,  and  not  being  a  breach  of  the  peace 
unless  expressly  empowered  to  try  it.  Ih.,  116  ;  R.y.  Buggs,  4,' 
Mod.,  379. 

The  Courts  of  Quarter  Sessions  have  power  to  try  also  all 
misdemeanors  which  are  a  breach  of  the  peace,  or  have  a  tendency 
to  provoke  a  breach  of  the  peace,  but  not  cases  of  perjury  or 
forgery.     Ex  parte  Bartlett,  7  Jur.,  649. 

A  bench  warrant  issued  at  the  Quarter  Sessions,  tested  in  open 
session.?,  and  signed  by  the  Clerk  of  the  Peace,  was  held  not 
invalid  for  want  of  a  seal.  Fraser  v.  Dickson,  5  Q.  B.  (Ont.),  231. 
And  a  warrant  of  committment  under  the  seal  of  the  court  or 
signature  of  the  chairman  is  not  necessary.  Ovens  v.  Taylor,  19 
C.  P.  (Ont.),  49. 

Where  a  statute  enables  two  Justices  to  do  an  act,  the  Justices 
sitting  in  Quarter  Sessions  may  do  the  same  act,  for  they  are  not 
the  less  Justices  of  the  Peace,  because  they  are  sitting  in  court  in 
that  capacity.     Fraser  v.  Dickson,  5  Q.  B.  (Ont.),  233.     It  would 
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seem,  however,  that  the  chairman  of  the  sessions  cannot  make  any 
order  of  the  court,  except  during  the  sessions,  either  regular  or 
adjourned.  Re.  Coleman,  23  Q.  B.  (Ont.),  615.  The  sessions 
possess  the  same  powers  as  tlie  Superior  Courts  as  to  altering  their 
judgments  during  the  same  sessions  or  term,  and  for  that  purpose 
the  sessions  is  all  looked  upon  as  one  day.  R.  v.  Fitzgerald,  20 
Q.  B.  (Ont.),  546  ;  see  also  McLean  and  McLean,  9  U.  C,  L.  J.,  217. 

SLANDER. 

Slander  is  not  cognizable  before  magistrates,  except  the  words 
used  directly  tend  to  a  breach  of  the  peace,  as  if  one  man  chal- 
lenge another ;  in  such  case  a  party  may  be  bound  to  the  good 
behaviour,  and  even  indicted.  R.  v.  Langley,  2  Salk.,  697-8  ;  see 
Libel,  ante,  p.  321. 

SMUGGLING. 

Smuggling  is  the  importing  or  exporting  either  (a)  goods  with- 
out paying  the  legal  duties  thereon,  or  (b)  prohibited  goods.  The 
existing  law  on  the  subject  is  contained  in  the  Statute  of  Canada, 
40  Vic,  chap.  10,  s.  76,  et  seq.  Under  this  enactment  the  offence 
is  made  a  misdemeanor.  An  indictment  will  not  lie  under  the 
81st  section  of  this  Act,  for  the  misdemeanor  created  by  the  76th, 
for  the  former  section  does  not  declare  that  the  parties  offending, 
&c.,  shall  be  deemed  guilty  of  the  misdemeanor  created  by  the 
76th,  and  the  clause  cannot  be  extended  to  the  creation  of  a  new 
crime  by  implication.     R.  v.  Bathgate,  13  L.  C.  J.,  299. 

SODOMY    OR    UNNATURAL   OFFENCES. 

The  32  &  33  Vic,  chap.  20,  s.  63,  now  governs  these  offences. 

The  proof  is  the  same  as  in  rape,  with  two  exceptions.  It  is 
not  necessary  to  prove  the  offence  to  have  been  committed  with- 
out the  consent  of  the  person  upon  whom  it  was  pei'petrated. 
Both  parties,  if  consenting,  are  equally  guilty,  but  if  one  of  the 
parties  is  a  boy  under  the  age  of  fourteen  years,  it  is  felony  in 
the  other  only.  By  the  64th  section  of  the  Act,  to  attempt  to 
commit  the  said  crime,  or  to  make  an  assault  with  intent  to  com- 
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mit  the  same,  or  to  make  any  indecent  assault  upon  a  male  per- 
son, is  a  misdemeanor. 

Sending  a  letter  proposing  the  crime,  is  an  attempt  to  incite. 
R.  V.  Rainsford,  31  L.  T.,  N.  S.,  488. 

SUICIDE. 

The  attempt  to  commit  suicide,  by  a  person  of  sane  mind,  is  a 
misdemeanor  at  common  law,  being  an  attempt  to  commit  a 
felony.  It  is  not  an  attempt  to  commit  murder,  suicide  having 
been  held  not  to  be  murder.     R.  v.  Burgess,  L.  &  C,  254. 

SUNDAY. 

The  words,  "  or  other  person  whatsoever,"  in  the  Con.  Stat.  U. 
C,  chap.,  104,  s.  1,  Rev.  Stat.  (Ont.),  chap.  189  are  meant  to 
include  all  persons,  ejusclem  generis  with  those  previously  men- 
tioned, but  not  others  (Sandiman  v.  Breach,  7  B.  &  C,  96), 
and  they  cannot  be  taken  to  include  all  persons  doing  anything 
whatever  on  a  Sunday,  but  must  be  taken  to  apply  to  persons  fol- 
lowing some  particular  calling  of  the  same  description  as  those 
mentioned.  Hespeler  v.  Shaw,  16  Q.  B.  (Ont.),  104  ;  R.  v.  Hynes, 
13  Q.  B.  (Ont.),  194. 

The  work  prohibited  is  not  confined  to  manual  labour,  and 
hence  includes  the  sale  of  a  horse.  Fennell  v.  Ridler,  5  B.  &  C, 
406.  But  the  work  must  be  in  the  ordinary  calling  of  the  party 
(S'niith  V.  Sparrow,  4  Bing.,  84) ;  nor  does  it  include  all  callings, 
as,  for  example,  an  attorney's  work.  Peate  v.  Dickens,  1  C.  M. 
&  R,  422. 

This  statute  does  not  }jrohibit  contracts  being  made  on  Sunday, 
such  as  a  bill  of  exchange  (Beghie  v.  Levi,  1  Car.  &  J.,  180),  or 
the  hiring  of  a  servant.     R.  v.  Whitnash,  7  B,  &  C,  596. 

Baking  provisions  for  customers  is  a  work  of  necessity  {R.  v. 
Cox,  2  Burr.,  787);  but  baking  rolls  in  the  way  of  business  is 
prohibited.    Cripps  v.  Burden,  Cowp.,  640. 

A  person  is  liable  under  the  Act  for  plying  with  his  steamboat 
on  Sunday  between  the  City  of  Toronto  and  the  Island,  persons 
carried  between  those  places  not  being  "  travellers  "  within  the 

23 
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meaning  of  the  exception  in  the  first  section.     R.  v.  Tinning,  11 
Q.  B.  (Ont.),  636. 

Where  snares  were  found  set  on  a  Sunday,  with  two  dead  birds 
in  them,  which  had  been  set  on  the  day  before,  it  was  held,  first, 
that  a  "  snare  "  is  an  engine  within  the  4th  section  of  the  Act, 
and,  secondly,  that  although  the  defendant  was  not  upon  the  land 
on  a  Sunday,  he  was  liable  to  be  convicted  for  using  the  snares 
on  that  day  for  the  purpose  of  taking  game.  Allen  v.  Thomi^son, 
L.  R,  .5  Q.  B.,  336. 

SUEETIES   FOR   THE   PEACE. 

This  is  simply  a  recognizance  entered  into  by  a  party  with  one 
or  more  sureties,  or  by  the  party  alone  (if  his  own  recognizance  be 
deemed  sufficient),  before  a  Justice  of  the  Peace  out  of  sessions,  or 
before  the  Quarter  Sessions,  conditioned  for  his  keeping  the  peace 
or  being  of  good  behaviour  for  a  certain  time.  The  authority  to 
require  it  is  given  to  Justices  by  their  commission.  Therefore,  if 
a  Justice  of  the  Peace  be  satisfied  upon  oath  that  a  party  has  rea- 
sonable ground  to  fear,  either  from  the  direct  threats  of  another 
or  from  his  acts  or  words,  that  such  other  person  will  inflict  or 
cause  to  be  inflicted  upon  him  some  personal  injury,  or  that  such 
person  will  burn  his  house  or  cause  it  to  be  burnt,  the  Justice  is 
bound  to  cause  this  security  to  be  given ;  and  the  same  if  the 
threats  be  used  against  the  wife  or  child  of  the  party.  But  this 
does  not  extend  to  a  man's  servants,  for  they  may  themselves 
apply  for  sureties  of  the  peace  against  persons  from  whom  they 
fear  personal  injury  ;  nor  does  it  extend  to  threats  as  to  a  man's 
goods,  for  it  is  not  a  case  within  the  authority  thus  given.  I»Jor 
does  it  authorize  the  Justice  when  the  applicant  acts  from  mere 
malice  or  vexation.     Butt  v.  Conant,  1  B.  iz;  B.,  548. 

The  complaint  which  the  applicant  is  required  to  make  states 
that  "  he  doth  not  make  this  complaint  against,  nor  require  such 
sureties  from  the  said  A.B.,  from  any  malice  or  ill-will,  but  merely 
for  the  preservation  of  his  person  from  injury,"  see  ante,  p.  190.  On 
application  being  made  for  sureties  of  the  peace  by  complaint  to 
the  Justice  on  oath,  the  Justice  has  to  consider  whether  the  facts 
stated  show  a  reasonable  ground  for  the  party's  fear  of  personal 
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injun' ;  and  if  there  be  any  ambiguity  in  the  threats,  it  is  for  the 
Justice  to  give  them  such  a  construction  as  he  thinks  right,  and 
his  decision  in  that  respect  will  be  final  (R.  v.  Tregavthen,  5  B.  & 
Ad.,  678)  if  the  oath  on  which  the  complaint  was  founded  be 
sufficient  to  warrant  it.  Re  Dunn,  12  A.  &  E.,  599.  The  Justice 
cannot  on  such  an  application  convict  the  party  complained  against 
of  an  assault.  R.  v.  Do.vey,  20  L.J.,M.C.,  189.  If  he  thinks  that 
sureties  ought  to  be  given,  and  the  party  complained  against  be 
not  present,  he  may  issue  his  warrant  to  bring  him  before  him. 
This  warrant  is  executed  in  the  same  manner  as  any  other  war- 
rant to  apprehend  a  party.  As  soon  as  the  party  is  apprehended 
and  brought  before  the  Justice,  the  complaint  is  read  over  to  him, 
and  he  is  asked  if  he  have  any  cause  to  show  why  he  should  not 
give  the  required  sureties. 

The  party  complained  of  cannot  be  allowed  to  controvert  the 
truth  of  the  facts  stated  in  the  complaint.  R.  v.DoJierti/,  13  East, 
171.  All  he  is  allowed  to  do  is  to  show  that  the  complaint  is  pre- 
ferred from  malice  only  (R.  v.  Pamell,  2  Burr.,  S06),  or  explain 
any  parts  of  the  complaint  that  may  be  ambiguous.  R.  v.  Bring- 
loe,  13  East,  174  ti. 

If  the  Justice  order  the  sureties  to  be  given,  and  the  defendant 
either  refuse  to  give  them  or  cannot  do  so,  the  Justice  should  com- 
mit him.  See  form  of  commitment  in  default  of  sureties,  anife, p.  191. 
The  warrant  of  commitment  must  specify  a  time  certain  during 
which  the  party  is  to  be  imprisoned,  otherwise  it  will  be  bad. 
Prickett  V.  Gratrex,  8  Q.  B.,  1020. 

The  Justice  may  bind  the  party  over  for  a  limited  time  or  until 
the  next  Quarter  Sessions.  Where  a  Justice  of  the  Peace  bound 
a  party  over  to  keep  the  peace  for  two  years,  the  court  held  that 
he  did  not  exceed  his  authority.  Willis  v.  Bridger,  2  B.  »Sz;  A., 
278.  The  amount  of  the  security  required  is  entirely  in  the  dis- 
cretion of  the  Justice.     R.  v.  Holloivay,  2  DowL,  525. 

A  final  commitment  for  want  of  sureties  to  keep  the  peace  must 
be  in  writing.  Lynclen  v.  King,  6  O.S.,  566.  Such  commitment 
should  show  the  date  on  which  the  words  were  alleged  to  have 
been  spoken,  and  contain  a  statement  to  the  effect  that  complain- 
ant is  apprehensive  of  bodily  fear.     Re  Ross,  3  P.  R.  (Ont.),  301. 
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In  a  commitment  for  want  of  finding  sureties  for  the  peace,  it  is 
not  necessary  to  state  that  the  Justice  had  information  on  oath, 
which  would  justify  him  in  binding  the  prisoner  to  keep  the  peace. 
Dawson  v.  Eraser,  7  Q.  B.  (Ont.),  391. 

Justices  should  be  careful  not  to  require  sureties  of  the  peace 
without  sufficient  grounds  ;  for  if  they  do  so  from  error  of  judg- 
ment, though  they  have  a  general  jurisdiction  over  the  subject 
matter,  they  render  themselves  liable  to  an  action.  FuUarton  v. 
Switzer,  13  Q.B.  (Ont),  575. 

Under  the  Act  respecting  forgery  (32  &  33  Vic,  cha}).  19,  s.  58), 
whenever  any  person  is  convicted  of  a  misdemeanor  under  the  Act, 
the  court  may,  if  it  thinks  fit,  in  addition  to  or  in  lieu  of  any  of 
the  punishments  by  the  Act  authorized,  fine  the  offender,  and  re- 
<{uirc  liim  to  enter  into  his  own  recognizance,  and  find  sureties, 
both  or  either,  for  keeping  the  peace,  and  being  of  good  behaviour, 
and  the  same  course  may  be  adopted  in  the  case  of  felonies. 

The  .same  course  may  also  be  adopted  under  the  Act  respecting 
offences  against  the  person  (32  .Si  33  Vic,  chap.  20,  s.  77)  in  the 
case  of  any  imlictable  misdemeanor  puni.shable  under  the  Act,  or 
any  felony  punishable  otherwi.sc  than  with  death.  Under  the  Act 
respecting  larceny  and  other  similar  offences  (32  &  33  Vic,  chap. 
21),  s.  122,  and  the  Act  respecting  malicious  injuries  to  property 
(32  i:  33  Vic,  chap.  22,  s.  74),  in  the  case  of  any  indictable  mis- 
demeanor or  felony  punishable  under  these  Acts.  Under  the  Act 
respecting  the  trial  and  punishment  of  juvenile  offenders  (32  &, 
33  Vic,  chap.  33,  s.  4),  when  the  Justices  consider  that  it  is  not 
expedient  to  intiict  any  pimishment  they  may  require  the  party 
to  find  sureties  for  his  t'ood  behaviour. 

Under  the  40  Vic,  chap.  30,  making  provision  against  the  im- 
proper use  of  firearms,  any  person  having  upon  his  person  a  pistol 
or  air-gun,  without  reasonable  cause  to  fear  an  assault  or  other  in- 
jury to  his  per.son  or  his  family  or  propert}',  may  be  required  to 
find  sureties  for  keeping  the  peace  for  a  term  not  exceeding  six 
months. 

TELEGRAPH   COMPANIES. 

The  32  ^  33  Vic,  chap.  22,  s.  41,  makes  it  a  misdemeanor  to  un- 
lawfully and  maliciously  cut,  Itieak,  throw  down,  destroy,  injure 
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or  remove  any  battery,  machinery,  wire,  cable,  post,  or  other  mat- 
ter or  thing  whatsoever,  being  part  of  or  being  used  or  employed 
in  or  about  any  electric  or  magnetic  telegraph  or  in  the  working 
thereof. 

The  Con.  Stat.  Can.,  chap.  G7,  s.  16,  which  declares  it  a  misde- 
meanor in  any  operator  or  employee  of  a  telegraph  company  to 
divulge  the  contents  of  a  private  despatch,  only  protects  the  rights 
of  each  individual  sender  or  receiver  of  a  message  against  dis- 
closures of  facts  which  come  to  the  knowledge  of  the  operators 
in  the  course  of  their  employment.  Leslie  v.  Hervey,  15  L.  C.  J.,  9. 

THREATS. 

l(See  Menaces.) 

TRADE   MARKS. 

Under  "  an  A.ct  respecting  trade  marks  and  industrial  designs," 
31  Yic,  chap.  55,  s.  7,  (extended  to  British  Columbia  and 
Prince  Edward  Island  by  the  40  Vic,  chap.  5,)  it  is  a  misdemeanor 
for  any  person  other  than  the  person  who  has  registered  the 
trade  mark,  to  mark  any  goods  or  any  article  of  any  description 
whatever,  with  any  registered  trade  mark,  or  to  use  any  marked 
package  which  has  been  used  by  the  proprietor  of  such  trade 
mark,  or  to  knowingly  sell  or  offer  for  sale  any  article  marked 
with  such  trade  mark  with  intent  to  deceive  and  to  induce  persons 
to  believe  that  such  article  was  manufactured,  produced,  com- 
pounded, packed  or  sold  by  the  proprietor   of  such  trade  mark. 

The  9th  section  of  this  Act  was  repealed  by  the  35  Vic,  chap. 
32. 

The  above  cited  Act  was  amended  by  the  39  Vic,  chap.  35. 

See  also  fraudulent  marking  of  merchandize. 

TRADE    UNIONS   OR   COMBINATIONS. 

(<See  Violence,  Threats,  Molestation.) 

TREASON. 

The  25  Edward  3,  is  still  in  force  in  regard  to  this  crime.  The 
:31  Vic,  chap.  69,  s.  1,  providing  that  nothing  therein  contained 
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shall  lessen  the  force  of  or  in  any  manner  affect  anything  contained 
in  the  statute  of  25  Edward  3. 

Under  this  statute,  "  when  a  man  doth  compass  or  imagine  the 
death  of  our  Lord  the  King,  or  of  our  Lady  his  Queen,  or  of  their 
eldest  son  and  heir,  or  if  a  man  do  violate  the  King's  companion 
or  the  King's  eldest  daughter  unmarried,  or  the  wife  of  the  King's 
eldest  son  and  heu",  or  if  a  man  do  levy  war  against  our  Lord  the 
King  in  his  realm  or  be  adherent  to  the  King's  enemies  in  his 
realm,  giving  them  aid  or  comfort  in  om'  realm  or  elsewhere,  and 
thereof  be  probably  (or  proveably  pvovablement)  attainted  of 
open  deed  by'people  of  their  condition  : "  "  And  if  a  man  coun- 
terfeit the  King's  great  or  privy  seal,  or  his  money,  and  if  a  man 
biing  false  money  into  this  realm,  counterfeit  to  the  money  of 
England,  as  the  money  called  Lushburg  or  other  like  to  the  said 
money  of  England,  knowing  the  money  to  be  false;  to  merchan- 
dize or  make  payment  in  deceit  ^of  our  said  Lord  the  King  and 
his  people  ;  and  if  a  man  'slea  the  Chancellor,  Treasurer,  or  the 
King's  Justices  of  the  one  bench  or  the  other,  Justices  in  eyre  or 
Justices  of  assize,  and  all  other  Justices  assigned  to  hear  and  de- 
termine being  in  their  places,  doing  their  offices,"  he  shall  be  guilty 
of  treason. 

The  31  Vic,  chap.  69,  as  amended,  and  with  the  statute  of  25 
Edward  3,  chap.  2,  (Imp.,)  s.  7,  now  govern  the  subject  of  treason. 
To  compass,  imagine,  invent,  devise,  or  intend  the  death  or  des- 
truction, or  any  bodily  harm  tending  to  death  or  destruction, 
maim  or  wounding,  imprisonment  or  restraint  of  our  Sovereign 
Lady  the  Queen,  her  Heirs  or  Successors,  by  any  overt  act  or  deed, 
is  treason,  punishable  with  death. 

The  31  Vic,  chap.  G9,  was  extended  to  Prince  Edward  Island 
by  the  40  Vic,  chap.  4 ;  to  the  District  of  Keewatin  by  the  39 
Vic.  chap.  21 ;  to  the  North- West  Territories  by  the  38  Vic,  chap. 
49;  and  to  British  Columbia  by  the  37  Vic,  chap.  42. 

The  words,  "or  without,"  in  the  second  and  fifth  sections  of 
the  31  Vic,  chap.  69,  were  repealed  by  the  32  &  33  Vic,  chap.  17. 

Under  the  31  Vic,  chap.  74,  persons  in  custody  in  any  gaol  on 
a  charge  of  high  treason  or  felony  may,  iC^the  gaol  be  deemed  un- 
safe, be  removed  to  any  other  gaol,  or  any  other  County  or  Dis- 
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trict  in  the  Province.  The  latter  Act  was  extended  to  Prince 
Edward  Island  by  the  40  Vic,  chap.  4;  to  the  District  of  Keewa- 
tin  by  the  39  Vic,  chap.  21 ;  to  the  North- West  Territories  by  the 
38  Vicchap.  49;  and  to  British  Columbia  by  the  37  Vic,  chap.  42. 

UNLAWFUL   TRAINING   TO   THE    USE   OF   ARMS. 

The  31  Vic,  chap.  15,  prohibits  all  meetings  and  assemblies  of 
persons  for  the  purpose  of  training  or  drilling  themselves,  or  of 
being  trained  or  drilled  to  the  use  of  arms,  or  for  the  purposes  of 
practising  military  exercises,  movements  or  evolutions,  without 
lawful  authority  for  so  doing.  Under  section  2,  such  meetings 
may  be  dispersed  by  any  Justice  of  the  Peace,  and  persons  at- 
tending them  maybe  arrested  and  committed  for  trial,  if  not  bailed. 
So  also  the  arms  or  ammunition  kept  for  any  unlawful  purpose 
may  be  seized  and  detained.  And  persons  having  the  same  in 
possession,  or  carrying  the  same  may  be  arrested.      Ih.  s.  3. 

This  Act  was  extended  to  Prince  Edward  Island  by  the  40 
Vic,  chap.  4  ;  to  the  District  of  Keewatin  by  the  39  Vic,  chap. 
21;  to  the  North-West  Territories  by  the  38Vic.,chap.  49;  and  to 
British  Columbia  by  the  37  Vic,  chap.  42. 

VAGRANCY. 

The  32  &  33  Vic,  chap.   28,  as  amended  by  the  37  Vic,  chap. 
43,  contains  the  law  in  reference  to  idle  and  disorderly  persons. 
The  Act  was  extended  to  Prince  Edward  Island  by  the  40  Vic, 
chap.  4;  to  British  Columbia,  by  the  37  Vic,  chap.  42;  and  to  the 
Province  of  Manitoba  by  the  34  Vic,  chap.  14.      Under  that  part 
of  the  statute  which  refers  to  all   common  prostitutes,  or  night 
walkers,  wandering  in  the  fields,  public  streets,  or  highways,  lanes, 
or  places  of  public  meeting,  or  gathering  of  people  not  giving  a 
satisfactory  account  of  themselves,  it  is  necessary  that  a  convic- 
tion should  shew  a  request  made  on  the  woman,  at  the  time  of 
her  arrest,  to  give  an  account  of  herself,  and  that  she  did  not 
give  a  satisfactory  account,  and    that  therefore  the  arrest  was 
made.     A  conviction,  in  the  words  of  the  statute,  "  not  giving  a 
satisfactory   account  of    herself,"  does  not  imply  or  shew  such 
prior  demand  or  request  to  give  an  account,  and  is  therefore  bad. 


360  magistrates'  manual. 

R.  V.  Levecque,  30  Q.  B.  (Ont.),  509.  The  reason  of  this  is  obvious, 
a  common  prostitute  has  a  right  to  walk  the  streets  for  a  lawful 
purpose,  and  it  is  only  when  asked  to  give  an  account  of  herself 
that  the  obligation  to  do  so  arises  under  the  statute. 

Under  that  part  of  the  section  which  speaks  of  persons  as 
vagrants  who  are  able  to  work,  and  thereby  maintain  themselves 
and  families  an  obligation  to  maintain  must  be  made  out.  It  is  not 
made  out  in  the  case  of  a  wife  who  has  left  her  husband  and  is  living 
in  adultery.  M.  v.  Flinton,  1  B.  &  Ad.,  227.  A  man  cannot  be 
convicted,  under  this  section,  who  offers  to  take  back  his  wife, 
although  her  refusal  to  return  is  sufficiently  grounded  on  his  ill 
usage,  such  offer  negativing  the  refusal  to  support  as  well  before 
as  after  the  offer.  Flaniiagan  v.  Bishoj)  Wearinouth,  8  E.  &  B., 
451. 

The  wife  is  not  a  competent  witness  under  this  Act.  Reeve  v. 
Wood,  5  B.  &  S.,  364. 

Notwithstanding  the  provisions  of  the  Acts  relating  to  the  se- 
parate property  of  a  married  woman,  such  woman  who,  deserted 
by  her  husband  and  having  no  means  of  maintaining  her  chil- 
dren, leaves  them  and  neglects  to  provide  for  them  cannot  be  con- 
victed on  that  ground  as  a  vagrant.  Peters  v.  Gowie,  L.  R.,  2  Q. 
B.  D.,  131. 

If  the  husband  refuse  to  maintain  the  wife  because  she  has  left 
him  and  has  committed  adultery,  he  cannot  be  convicted.  R.  v. 
Flinton,  1  B.  &  Ad.,  227.  But  it  is  no  defence  that  he  is  an  in- 
dustrious man  and  is  constantly  at  work.  Carpenter  v.  Stanley, 
33  J.  P.,  38. 

The  32  k  33  Vic,  chap.  20,  s.  25,  provides  that  whosoever 
being  legally  liable,  either  as  husband,  parent,  guardian  or  com- 
mittee, master  or  mistress,  nurse  or  otherwise,  to  provide  for  any 
person,  as  wife,  child,  ward,  lunatic  or  idiot,  apprentice  or  ser- 
vant, infant  or  otherwise,  necessary  food,  clothing  or  lodging,  wil- 
fully and  without  lawful  excuse  refuses  or  neglects  to  provide 
the  same,  is  guilty  of  a  misdemeanor.  In  the  case  of  a  wife 
prosecuting  her  husband  for  neglect  to  maintain  under  this  sec- 
tion, it  is  necessary  to  prove  that  the  defendant  is  the  husband  of 
the  prosecutrix;  that  the  wife  was  in  need  of  food  clothing  or 
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lodg-ing ;  that  the  husl)and  was  able  to  provide  the  same  but  wil- 
fully antl  without  lawful  excuse  refused  or  neglected  to  do  so. 
The  wilfid  refusal  or  neglect  to  provide  food,  clothing  or  lodging 
Avithout  lawful  excuse  is  what  constitutes  the  offence.  If  it  ap- 
pears that  the  refusal  or  neglect  instead  of  being  wilful  is  attribu- 
table solely  to  want  of  ability;  that  the  wife  is  better  able  to  sup- 
port herself  than  the  husband  is  to  support  her ;  that  she  is  in  no 
need  whatever  of  support  and  does  not  ask  food  or  require  it,  that 
she  is  living  with  another  man  as  his  wife ;  or  that  without  justi- 
fication she  absents  herself  from  her  husband's  roof  and  without 
excuse  refuses  to  return ;  in  these  and  similar  cases  it  would  be 
absurd  to  convict  the  husband  as  a  criminal,  and  it  must  be  held 
that  there  is  "  lawful  excuse  "  for  what  otherwise  might  be  held 
wilful  refusal  or  neglect.  R.  v.  Nasmith  (unreported),  Q.  B.  (Ont.), 
28  Dec,  77,  Harrison,  G.  J. 

A  conviction  by  one  Justice  of  the  Peace  under  this  Act  is  bad, 
and  it  is  doubtful  whether  if  the  Justice  were  sitting  for  and  at 
the  request  of  a  police  magistrate  the  conviction  would  be  good. 
R.  V.  Glaney,  13  C.  L.  J.,  N.  S.,  41 ;  7  P.  K  (Ont.),  35. 

Under  the  second  section  of  the  statute  the  conviction  must  be 
before  a  Police  Magistrate  or  two  Justices  of  the  Peace.  Where 
there  is  a  police  magistrate  it  should  appear  that  the  person  con- 
victing is  the  police  magistrate  himself,  or  that  he  is  acting  for 
the  police  magistrate  by  reason  of  his  illness,  or  absence  or  at  his 
request.     See  Rev.  Stat.  (Ont ),  chap.  72,  s.  6. 

A  conviction  for  keeping  a  house  of  ill -fame  on  the  11th  of  Oc- 
tober and  on  other  days  and  times  before  that  day,  was  held  suffi- 
ciently certain  as  to  time.  The  information  described  the  parties 
as  of  the  Township  of  East  Whitby,  and  had  "  County  of  On- 
tario "  in  the  margin.  It  charged  that  they  kept  a  house  of  ill-fame, 
but  did  not  expressly  allege  that  they  did  so  in  that  township 
or  county.  The  evidence,  however,  showed  that  the  place  at 
which  such  house  was  kept  was  in  East  Whitby,  in  which  the 
Justices  had  jurisdiction,  and  this  was  held  sufficient.  R.  v.  Wil- 
liams, 37  Q.  B.  (Ont.),  540. 

With  1  egard  to  the  punishment  which  may  be  inflicted  for  va- 
grancy, the  37  Vic,  chap.  43,  extends  the  term  of  imprisonment 
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to  six  months.  The  rule  seems  to  be  that  where  a  statute  imposes 
a  new  punishment  for  an  offence  the  former  punishment  enacted 
by  a  previous  statute  for  the  same  offence  is  abrogated  ;  therefore 
in  the  present  state  of  the  law  thei-e  can  only  be  an  imprisonment 
for  six  months  according  to  the  later  statute,  and  there  is  no  au- 
thority to  make  the  sentence  with  hard  labour,  or  to  inflict  a  fine 
of  fifty  dollars,  the  later  Act  speaking  of  imprisonment  only,  and 
repealing  the  former  as  to  the  punishment.  See  ex  parte  Wil- 
liams, 19  L.  C.  J.,  120. 

VIOLENCE,   THREATS   AND   MOLESTATION. 

The  35  Vic,  chap.  31,  amends  the  law  in  reference  to  the  above 
offences.  This  Act  was  amended  by  the  38  Vic,  chap.  39,  and 
the  latter  Act  was  repealed  by  the  39  Vic,  chap.  37. 

The  provisions  of  these  Acts  have  been  extended  to  Prince  Ed- 
ward Island  by  the  40  Vic,  chap.  4. 

Under  the  English  Act,  corresponding  to  section  3  of  this  Act> 
an  appellant  having  been  convicted  appealed  from  the  conviction, 
and  gave  due  notice  to  the  prosecutor  and  to  the  convicting 
Justices,  and  the  Justices  as  well  as  the  prosecutor  were  named 
respondents  in  the  appeal,  but  the  Justices  did  not  appear.  The 
Quarter  Sessions  quashed  the  conviction  and  ordered  the  respon- 
dents, or  some  or  one  of  them,  to  pay  the  appellant's  costs.  It 
was  held  that  the  Sessions  had  no  power  to  award  costs  against 
the  convicting  Justices.     R.  v.  Goodall,  L.  R.,  9  Q.  B.,  557. 

It  is  perfectly  legal  for  workmen  to  protect  their  interests  by 
meeting  or  combining  together,  or  forming  unions  in  order  to 
determine  and  stipulate  with  their  employers  the  terms  on  which 
they  will  consent  to  work  for  them.  But  this  right  to  combine 
must  not  be  allowed  to  interfere  with  the  right  of  those  workinen 
who  desire  to  keep  aloof  from  the  combination,  to  dispose  of  their 
labour  with  perfect  freedom  as  they  think  fit.  Nor  must  it  inteifere 
with  the  rights  of  the  masters  to  have  their  contracts  duly  eai-ried 
out.  Infraction  of  such  rights  will  bring  the  wrongdoer  within 
the  pale  of  the  criminal  law  of  conspiracy. 

The  law  on  this  subject  is  principally  contained  in  the  Act  35  Vic, 
chap.  31,  and  the  Act  39  Vic,  chap.  37  amending  it.     Under  the  2nd 
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section  of  the  35  Vic,  chap.  31,  prosecutions  are  to  be  according  to 
the  provisions  of  the  Act  relating  to  the  duties  of  Justices  of  the 
Peace  out  of  sessions  in  relation  to  sunniiary  convictions  and 
orders,  32  &  33  Vic,  chap.  31.  But  under  the  3rd  section  of  the 
39  Vic,  chap.  37,  the  accused  may  on  appearing  before  the  magis- 
trate, &e.,  declare  that  he  objects  to  be  tried  for  such  offence  by 
the  magistrate,  and  -thereupon  the  latter  shall  not  proceed  with 
such  trial,  but  may  deal  with  the  case  in  all  respects  as  if  the  ac- 
cused were  charged  with  an  indictable  offence,  and  not  with  an 
offence  punishable  on  summary  conviction.  The  accused  therefore 
has  the  power  to  elect  to  have  the  case  tried  on  indictment  and 
not  by  a  court  of  summary  jurisdiction. 

VOLUNTARY   OATHS, 

The  Statute  of  Canada,  37  Vic,  chap.  37,  provides  that  it  shall 
not  be  lawful  for  any  Justice  of  the  Peace  or  other  person  to  admi- 
nister, or  cause  or  allow  to  be  administered,  or  to  receive  or  cause, 
or  allow  to  be  received,  any  oath,  affidavit,  or  solemn  affirmation 
touching  any  matter  or  thing  whereof,  such  Justice  or  other  person 
hath  not  jurisdiction  or  cognizance,  by  some  law  in  force  at  the 
time  being,  or  authorized  or  required  by  any  such  law :  Provided 
always  that  nothing  herein  contained  shall  be  construed  to  extend 
to  any  oath,  affidavit,  or  solemn  affirmation  before  any  Justice  in 
any  matter  or  thing  touching  the  preservation  of  the  peace  or  the 
prosecution,  trial  or  punishment  of  any  offence,  nor  to  any  oath, 
affidavit  or  affirmation,  which  may  be  required  or  authorized  by 
any  law  of  the  Dominion  of  Canada,  or  by  any  law  of  the  Province 
wherein  such  oath,  affidavit  or  affirmation  is  received  or  admi- 
nistered, or  is  to  be  used,  nor  to  any  oath,  affidavit  or  affirmation, 
which  may  be  required  by  the  laws  of  any  foreign  country,  to  give 
validity  to  instruments  in  writing,  designed  to  be  used  in  such 
foreign  countries  respectively:  And  provided  further,  that  it  shall 
be  lawful  for  any  Judge,  Justice  of  the  Peace,  Public  Notary  or 
other  functionary,  authorized  by  law  to  administer  an  oath  to 
receive  the  solemn  declaration  of  any  person  voluntarily  making 
the  same  before  him  in  the  form  of  the  schedule  to  this  Act, 
annexed  in  attestation  of  the  execution  of  any  written  deed  or 
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instrument  or  allegations  of  fact,  or  of  any  account  rendered  in 
writing,  and  if  any  such  declaration  be  false  or  untrue  in  any  ma- 
terial particular,  the  person  making  such  false  declaration  shall  be 
deemed  guilty  of  a  misdemeanor. 

2.  Any  Justice  of  the  Peace  or  other  person  administering  or 
receiving,  or  causing  or  allowing  to  be  received,  or  administered 
any  oath,  affidavit,  or  solemn  affirmation,  contrary  to  the  provi- 
sions of  this  Act,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
shall  be  liable  to  be  imprisoned  for  any  term  not  exceeding  three 
months,  or  to  a  fine  not  exceeding  fifty  dollars,  at  the  discretion  of 
the  Court. 

SCHEDULE. 

I.  A.  B.,  do  solemnly  declare  that  (state  the  fact  or  faxyts  declared 
to),  and  I  make  this  solemn  declaration  conscientiously  believing 
the  same  to  be  true,  and  by  \'irtue  of  the  Act  passed  in  the  thirty- 
seventh  year  of  Her  Majesty's  reign,  intituled  {insert  the  title  of 
this  Act). 

This  Act  was  extended  to  Prince  Edward  Island  by  the  40  Vic, 
chap.  4. 

Prior  to  the  passing  of  this  Act,  a  magistrate  taking  an  affidavit 
without  authority,  was  guilty  of  a  misdemeanor,  and  a  criminal 
information  would  lie  against  him  for  so  doing.  Jackson  v.  Kassel, 
26  Q.  B.  (Ont.),  346. 

The  provision  of  the  23  Vic,  chap.  2,  s.  28,  that  all  affidavits 
required  thereunder,  may  be  taken  before  "  any  Justice  of  the 
Peace,"  does  not  empower  a  Justice  of  the  Peace  to  administer  the 
oath  anywhere  in  the  Province,  it  merely  authorizes  him  to  do  so 
n  the  place  where  he  acts  as  such  Justice.  R  v.  Atkinson,  17  C. 
P.  (Ont.),  295. 

WEIGHTS   AND   MEASURES. 

The  Acts  respecting  weights  and  measures  are  the  36  Vic,  chap. 
47,  amended  by  38  Vic,  chap.  36,  and  by  the  40  Vic, chap.  15.  By 
section  34  as  amended, the  forfeitures  and  penalties  if  under  SoOare 
recoverable  before  one  Justice ;  if  over  $50,  before  two  J  ustices, 
or  any  magistrate  having  the  power  of  two  such  Justices.     This 
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Act  was  extended  to  Prince  Edward  Island  by  the  39  Vic,  chap. 
2o.  Earthenware  vcissels  unstamped,  but  ordinarily  used  as  con- 
taining a  certain  quantity  according  to  Imperial  measure,  are 
"  measures  ;"  and  if  found  unjust  are  liable  to  be  seized,  and  the 
dealer  on  whose  premises  they  are  found  is  liable  to  penalties 
under  the  27th  section  of  the  Act,  for  having  them  in  his  posses- 
sion. Washington  v.  Young,  5  Ex.,  403  ;  R.  v.  Oulton,  3  E.  &  E., 
5GS.  They  are  not  deemed  unjugf.  if  against  the  seller  himself. 
Booth  V.  Shadgett,  L.R,  8  Q.B.,  852. 

A  weighing-machine  which  from  its  construction  was  liable  to 
variation  from  atmospheric  and  other  causes,  and  required  to  be 
adjusted  before  it  was  used,  was  held  not  incoi'rect  upon  examin- 
ation within  the  meaning  of  the  statute,  if  examined  by  the 
Inspector  before  it  had  been  adjusted.  London  d&  iV.  W.  R.  Go.  v. 
Richards,  2  B.  &  S.,  826. 

A  railway  company  kept  a  weighing  machine  which  foi  a  fort- 
night had  been  so  out  of  repair,  that  when  anything  was  weighed 
by  it  the  weight  appeared  to  be  4  lbs.  more  than  was  really  the 
weight.  It  was  held  that  the  company  were  liable  to  conviction 
for  having  in  their  possession  a  weighing-machine  which  on  ex- 
amination was  found  to  be  incorrect,  or  otherwise  unjust.  Great 
W.  R.  Go.  V.  Bailie,  5  B.  &  S.,  928. 

A  shopkeeper  made  use  of  a  pair  of  scales  which  had  a  hollow 
brass  ball  hanging  upon  the  weigh  end  of  the  beam,  constructed  so 
as  to  allow  shot  to  he  placed  in  the  interior,  and  easily  removable 
from  the  beam  by  merely  lifting  it  off.  When  the  ball  was  re- 
moved and  replaced  after  the  shot  with  which  it  was  partly  filled 
had  been  taken  out,  it  was  found  that  the  scales  were  unjust,  and 
against  the  purchaser.  It  was  held  that  there  was  evidence  that 
these  scales  were  weifcliinu'-machines  which  were  incorrect  or  other- 
wise  unjust.     Garr  v.  Stringer,  L.R.,  3  Q.B.,  433. 
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CHAPTER  74. 

An  Act  respecting  Summary  Convictions  before  Justices  of  the 

Peace. 

Her  Ma.testy,  by  and  with  the  advice  and  consent  of  the  Legislative 
Assembly  of  the  Province  of  Ontario,  enacts  as  follows  : — 

PROCEDUKE    BEFORE   JUSTICES. 

1.  Where  a  penalty  or  punishment  is  imposed  under  the  authority  of  any 
statute  of  the  Province  of  Ontario,  or  of  any  other  statute  or  law  now  or  here- 
after in  force  in  Ontario,  and  relating  to  matters  within  the  legislative 
authority  of  the  Legislature  of  the  said  Province,  and  is  recoverable  before, 
or  may  be  inflicted  by,  a  Justice  or  Justices  of  the  Peace,  or  a  Police  or 
Stipendiary  Magistrate,  the  like  proceedings  and  no  other  sliall  and  may  be 
had  for  recovering  the  penalty,  compelling  the  attendance  of  the  parties  or 
witnesses,  hearing  the  complaint  and  for  the  conduct  of  the  Court,  the  taking 
and  estreating  of  recognizances,  and  the  infliction  of  the  punishment,  and 
otherwise  in  respect  thereof  ;  and  the  convicting  Justice,  Justices,  or  Police 
or  Stipendiary  Magistrate  shall  perform  the  like  duties  in  respect  thereto, 
and  in  respect  of  any  conviction  or  order  made  by  him  or  them  by  virtue  of 
such  statute,  as,  under  the  statutes  of  the  Dominion  of  Canada  then  in  force 
might  be  had  and  should  be  performed,  if  such  penalty  or  punisliment  had 
been  imposed  by  a  statute  of  Canada,  unless  in  any  Act  hereafter  passed  im- 
posing such  penalty  or  punishment  it  is  otherwise  declared. 

See  R.  V.  Snider,  23  C.R  (Ont.),  330. 

(2)  Nothing  in  this  section  contained  shall  confer  upon  any  person  who 
considers  himself  aggrieved  by  a  con\dction  or  order  made  by  any  Justice, 
Justices,  or  Police  or  Stipendiary  Magistrate,  the  right  of  appealing  to  the 
General  Sessions  of  the  Peace,  or  shall  affect  procedure  on  appeals. 

2.  The  Clerk  of  the  Peace  for  the  County  shall  be  the  proper  oflicer  to 
whom  shall  be  transmitted  convictions  to  be  filed,  and  recognizances  in  respect 
of  which  proceedings  require  to  be  taken  at  the  General  Sessions  of  the 
Peace.     • 
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APPEALS   TO    GENERAL    SESSIONS. 

3.  Any  party  who  considers  himself  aggrieved  by  a  conviction  or  order 
made  by  a  Justice  or  Justices  of  the  Peace,  or  by  a  Police  or  Stipendiary 
Magistrate  under  the  authority  of  any  statute  now  or  hereafter  in  force  in 
Ontario,  and  relating  to  matters  within  the  legislative  authority  of  the  Legis- 
lature of  Ontario,  may,  unless  it  is  otherwise  provided  by  the  particular  Act 
under  which  the  conviction  or  order  is  made,  appeal  therefrom  to  the  General 
Sessions  of  the  Peace 

A  statute  giving  an  appeal  does  not  take  away  the  right  to  a 
certiorari,  and  it  seems  that  it  would  not  have  this  effect,  even  if 
it  provided  that  the  decision  of  the  Court  appealed  to  should  be 
final. 

In  the  case  of  a  conviction  for  an  offence  not  being  a  crime, 
affirmed  in  appeal  to  the  Sessions,  the  writ  of  certiorari  is  not 
taken  away  by  this  statute.  Re  Bates,  40  Q.  B.  (Ont.),  284 ;  see 
also  ante,  p.  146. 

Under  the  Con.  Stats.  U.  C,  chap.  114,  no  appeal  lay  to  the 
Qviarter  Sessions,  in  the  case  of  any  conviction  for  a  crime,  the 
Act  only  applying  to  a  conviction  for  any  matter  cognizable  by  a 
Justice  of  the  Peace,  and  not  being  a  crime.  Re  Lucas,  29  Q.  B. 
(Ont.),  81  ;  Re  Meyers,  23  Q.  B.  (Ont.),  613. 

Under  this  section  the  right  of  appeal  from  convictions  or  orders 
is  limited  to  those  made  under  any  statute  in  force  in  Ontario 
relating  to  matters  within  the  legislative  authority  of  the  Legis- 
lature of  Ontario.  As  to  the  legislative  authority  of  the  Legis- 
lature of  Ontario,  see  the  British  North  America  Act,  1867,  sec- 
tions 91  &  92  ;  see  also  R.  v.  Taylor,  36  Q.  B.  (Ont.),  183  ;  R.  v. 
Boardman,  30  Q.  B.  (Ont.),  553. 

4.  In  case  an  appeal  lies  to  the  Court  of  General  Sessions  of  the  Peace  from 
a  conviction  or  order  made,  as  aforesaid,  under  the  authority  of  a  statute  of 
the  Legislature  of  Ontario,  or  other  statute  or  law  now  or  hereafter  in  force 
in  the  Province  of  Ontario,  and  relating  to  matters  within  the  legislative 
authority  of  the  said  Legislature,  the  practice  and  proceedings  on  the  appeal 
and  preliminary  thereto,  and  otherwise  in  respect  thereof,  shall  be  the  same 
as  the  practice  and  proceedings  under  the  statutes  of  the  Dominion  of  Canada 
then  in  force,  on  an  appeal  to  the  General  Sessions  of  the  peace  from  a  con- 
viction before  a  Justice  of  the  Peace,  made  under  the  authority  of  a  statute 
of  Canada  ;  except  that  either  of  the  parties  to  the  appeal  may  call  witnesses 
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and  adduce  evidence  in  addition  to  the  witnesses  called  and  evidence  adduced 
at  the  original  hearing. 

The  notice  of  appeal  and  the  entry  into  recognizance,  if  required 
by  statute  as  conditions  precedent  to  the  right  of  appeal,  must  be 
proved  or  admitted,  whether  it  is  intended  to  try  or  only  to  move 
to  respite  the  hearing ;  for,  until  it  is  made  to  appear  to  the  court 
that  the  appeal  is  duly  lodged  at  the  proper  sessions  as  well  as 
that  due  notice  has  been  given  and  recognizance  entered  into  where 
so  required  by  the  Act  applicable  to  the  appeal,  jurisdiction  to 
hear  or  adjourn  will  not  attach.  But  a  respondent  may  waive 
proof  of  appeal  or  admit  it  so  as  to  make  proof  imnecessary. 

A  mere  technical  objection  to  entertaining  the  appeal  will  be 
waived  by  the  respondent  a.sking  an  adjournment,  but  an  objection 
of  substance  as  to  the  jurisdiction  of  the  coui-t  cannot  be  so 
waived.  Re  Myers,  23  Q.  B.  (Ont.),  Gil.  And  if  notice  of  appeal 
has  not  been  given  in  time  or  the  recognizance  entered  into  or 
other  matter  required  to  be  done  before  the  appellant  can  proceed 
with  his  appeal,  the  objection  could  probably  be  taken  at  any  time, 
for  it  would  shew  that  the  court  had  no  jurisdiction  to  entertain 
the  appeal.  R.  v.  Crouch,  35  Q.  B.  (Ont.)," 433-9.  Where,  how- 
ever, notice  of  appeal  was  duly  given  and  admitted  by  the 
respondent,  and  the  recognizance  also  duly  entered  into  and  filed 
with  the  Clerk  of  the  Peace,  but  on  the  appeal  coming  on  for 
hearing,  and  after  the  jury  were  sworn,  the  respondent's  counsel 
objected  that  there  was  no  proof  of  the  recognizance,  but  after- 
wards continued  the  case,  and  did  not  renew  the  objection  at  the 
close,  it  was  held  that  the  respondent's  counsel  had  admitted  that 
the  necessary  recognizance  had  been  entered  into.      lb. 

Where  a  rule  nisi  for  a,  mandamtts  to  the  sessions  commanding 
them  to  hear  an  appeal,  called  upon  the  Court  of  Quarter  Sessions 
in  and  for  the  united  counties,  &c.,  instead  of  the  Justices  of  the 
Peace  for  the  united  counties,  and  the  rule  had  been  enlarged  in 
the  prior  term,  on  objection  to  the  rule  on  the  above  ground,  it  was 
replied  that  the  enlargement  waived  the  objection, and  this  seem  to 
have  been  acquiesced  in  by  counsel  and  by  the  court.  Re  Justices, 
<&c.,  13  C.  P.  (Ont.),  159.     In  fact,  it  seems  that  in  all  cases  formal 
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and  technical  objections  are  waived  by  an  enlargement.     R.  v, 
Allen,  o  P.  R.(Ont.),  453-cS. 

Under  the  (Ont.)  82  Vic,  chap.  32,  s.  36,  an  appeal  from  a  con- 
viction for  selling  li([uor  without  license  was  required  to  be  tried 
by  the  Chairman  of  the  Quarter  Sesssions  without  a  jury.  Re 
Brown,  6  P.  R.  (Ont.),  1  ;  8  C.  L.  J.,  N.  S.,  81. 

Under  this  section  the  court  has^a  discretion  to  grant  a  jury, 
and  if  a  jury  is  not  demanded  by  either  appellant  or  respondent 
the  court  will  proceed  to  try  it.     See  ante,  p.  143-14i. 

The  general  principle  of  appeals jis  that  judgment  is  to  be  ren- 
dered upon  the  same  facts  that  were  before  the  inferior  tribunal. 
See  R.  V.  Justices,  dx.,  5  0.  S.,  74  ;  s.  c,  4  0.  S.,  340.  And  such  is 
the  law  on  appeals  from  convictions  under  the  statutes  of  Canada. 
Ante,  ^.  14iS.  But  this  section  expressly  provides  for  the  admis- 
sion of  further  evidence. 

Under  the  Con.  Stats.  U.  C,  chap.  114,  there  was  no  power  of 
adjournment.  The  appeal  was  required  to  be  hea  d  at  the  Court 
of  Quarter  Sessions,  appealed  to,  for  the  Act  provided  that  the 
court  should  at  such  sessions  hear  and  determine  tlie  matter  of 
such  appeal.  Re  McGumher,  26  Q.  B.  (Ont.),  516. 

Where,  therefore,  such  court,  after  proof  of  entry  and  notice  of 
the  appeal,  adjourned  the  further  hearing  by  order  until  the  next 
sittings,  and  then  made  an  order  quashing  the  conviction,  the 
orders  were  quashed.  76.  So  the  costs  of  ;\n  appeal  from  a  Justice's 
conviction  as  well  as  the  appeal  itself  had  to  be  determined  at  the 
sessions  appealed  to.  R.  v.  Murray,  27  Q.  B.  (Ont.),  134. 

Under  this  section,  however,  there  is  a  power  of  adjournment, 
the  practice  being  the  same  as  on  appeal  to  the  General  Sessions 
from  a  conviction  before  a  Justice  of  tlie  Peace,  made  under  the 
authority  of  a  statute  of  Canada.    See  ante,  p.  138-142. 

The  court  will  not  give  costs  on  adjourning  an  appeal,  unless 
the  objection  is  made  at  the  time  of  the  adjournment.  Re  Mc- 
Cumher,  26  Q.  B.  (Ont.),  516. 

It  seems  doubtful  whether  under  the  32  &  33  Vic,  chap.  31,  s. 
74,  an  order  of  sessions,  simply  ordering  costs  of  an  appeal  to  be 
paid  without  directing  them  to  be  paid  to  the  Clerk  of  the  Peace 
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as  required  by  the  Act  is  regular.  Re  Delaney  v.  Macnah,  21  C.  P. 
(Ont.),  563 ;  see  ante,  p.  147. 

5.  If  upon  the  trial  at  the  General  Sessions  of  the  Peace  of  an  appeal  from 
a  decision  of  a  Justice  of  the  Peace,  upon  any  matter  within  the  legislative 
authority  of  the  Legislature  of  Ontario,  it  is  proved  upon  the  oath  or  aflirma- 
tion  of  any  credible  witness,  that  a  person  whose  deposition  has  been  taken 
upon  the  original  hearing,  is  dead,  or  is  so  ill  as  not  to  be  able  to  travel,  or 
is  absent  from  Ontario,  or  if  it  is  proved  in  like  manner  that  after  diligent 
inquiry,  such  person  cannot  be  found  to  be  served  with  a  subptena,  and  if  it  is 
also  proved  that  such  deposition  was  taken  in  presence  of  the  person  accused, 
and  that  he,  his  counsel  or  attorney,  had  a  full  opportunity  of  cross-examin- 
ing the  witness,  and  if  the  deposition  purports  to  be  signed  by  the  Justice  by 
or  before  whom  the  same  purports  to  have  been  taken,  it  shall  be  received  as 
evidence  in  the  prosecution  without  further  proof  thereof,  unless  it  is  proved 
that  the  deposition  was  not  in  fact  signed  by  the  Justice  purporting  to  have 
signed  the  same. 

See  ante,  pp.  38-42. 

6.  Any  appellant  maj'  abandon  his  appeal  by  giving  the  opposite  party 
notice  of  his  intention  in  writing  six  days  before  the  Sessions  appealed  to  ; 
and  thereujion  the  Justice,  Justices  or  Police  Magistrate  may  tax  the  addi- 
tional costs,  if  any,  of  the  respondent,  and  add  the  same  to  the  original  costs, 
and  proceed  on  the  original  conviction,  or  order,  in  the  same  manner  as  if 
there  had  been  no  appeal  thereon. 

WHEN   AMENDED   ACTS   OF    CANADA   TO    APPLY. 

7.  If  the  Parliament  of  Canada  amends  any  statute,  the  operation  whereof 
is  extended  by  virtue  of  this  Act,  no  such  amendment  shall  have  any  force  in 
Ontario,  by  virtue  of  this  Act,  until  after  the  termination  of  the  Session  of 
the  Legislature  of  Ontario,  held  next  after  the  passing  of  the  amending 
statute. 


CHAPTER  75. 

An  Act  respecting  the  Procedure  on  Appeals  to  the  Judge  of  a 
County  (yourt  from  Summary  Convictions. 

Her  Majesty,  by  and  with  the  advice  and  consent  i>i  the  Legislative  Assem- 
bly of  the  Province  of  Ontario,  enacts  as  follows  :  — 

1.  In  the  construction  of  this  Act^- 

(1.)  ''Justice"  or  "  Justice  of  the  Peace,"  shall  include  two  or  more  Jus- 
tices of  the  Peace  or  a  Stipendiary  or  Police  Magistrate  ; 
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(2.)  "  Conviction  "  shall  include  an  order  made  by  a  Justice  of  the  Peace ; 
and 

(3.)  "Person  convicted "  shall  include  any  person  against  whom  an  order  is 
made  as  aforesaid. 

2.  Wherever,  by  any  statute  now  or  hereafter  in  force  relating  to  matters 
Avithin  the  legislative  authority  of  the  Legislature  of  Ontario,  an  appeal  is 
given  to  the  Judge  of  the  County  Court  without  a  jury,  from  a  summary 
conviction,  had  or  made  before  a  Justice  of  the  Peace,  and  no  special  provi- 
sion is  made  therefor,  such  appeal  shall  be  to  the  Judge  of  the  County  Court 
of  the  County  in  which  the  conviction  is  made,  sitting  in  Chambers,  and  the 
proceedings  thereon  shall  be  as  hereinafter  provided. 

3.  In  any  of  the  following  cases,  namely: 

Firstly.  If  the  appeal  is  against  any  conviction  whereby  only  a  money 
penalty  is  imposed,  then,  in  case  the  person  convicted  deposits  with  the  con- 
victing Justices  the  amount  of  the  penalty  and  the  costs,  and  a  further  sum  of 
ten  dollars,  or  with  two  sufficient  sureties  enters  into  a  recognizance  (Form  1) 
before  a  Justice  of  the  Peace,  in  a  sum  double  the  amomit  of  the  penalty  and 
the  costs,  conditioned  duly  to  prosecute  the  appeal,  and  to  abide  by  and 
perform  the  order  of  the  Judge  thereupon,  and  to  pay  such  costs  as  he  may 
order ; 

Secondly.  If  the  appeal  is  against  a  conviction  whereby  imprisonment  is 
imposed,  then,  in  case  the  person  convicted,  with  two  sufficient  sureties,  en- 
ters into  a  recognizance  (Form  2),  before  a  Justice  of  the  Peace  in  a  sum  not 
less  than  one  hundred  nor  more  than  two  hundred  dollars,  as  the  convicting 
Justice  directs,  and  in  double  the  amount  of  any  penalty  and  costs  which  the 
person  convicted  has  been  ordered  to  pay,  conditioned  as  aforesaid,  and  also 
containing  the  further  condition  that  the  person  convicted  will  surrender 
himself  if  the  conviction  is  affirmed  ; 

Thirdly.  If  the  person  convicted  is  in  custody  for  non-payment  of  a  fine 
and  costs,  or  in  consequence  of  imprisonment  being  imposed  as  aforesaid, 
and  fails  to  make  the  required  deposit,  or  to  enter  into  a  recognizance,  as 
hereinbefore  provided,  but  deposits  with  the  said  Justice  the  sum  of  ten 
dollars  , 

the  said  Justice  shall,  at  the  request  of  the  person  convicted,  made  within 
five  days  after  the  date  of  the  conviction,  forthwith  transmit  to  the  Clerk  of 
the  County  Court,  by  registered  letter  post-paid,  all  the  proceedings  and  evi- 
dence ;  which  said  proceedings  and  evidence,  with  a  duplicate  of  any  order 
made  by  the  Judge  as  hereinafter  provided,  shall  immediately,  after  the  mat- 
ter has  been  finally  disposed  of  by  the  Judge,  be  transmitted  by  the  Clerk  of 
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the  County  Court,  ia  maiiuer  aforesaid,  to  the  Clerk  of  the  Peace,  to  be  by 
him  kept  with  the  records  of  convictions. 

4.  In  any  of  the  cases  of  the  classes  firstly  and  secondly  above  mentioned, 
the  convicting  Justice,  upon  the  recognizance  being  given  or  the  deposit  made, 
as  the  case  may  require,  shall  stay  all  proceedings  upon  the  con^action,  and 
if  the  person  convicted  is  in  custody,  the  said  Justice  shall  issue  his  warrant 
(Form  3)  to  liberate  such  person. 

5.  In  any  of  the  cases  thirdly  above  mentioned,  the  person  appealing  shall 
remain  in  custody  while  the  appeal  is  pending,  unless  he  is  in  custody  for 
non-payment  of  a  fine  or  costs,  in  which  case  the  convicting  Justice  shall 
order  his  liberation  upon  his  depositing  (in  addition  to  the  said  sum  of  ten 
dollars)  the  amount  for  the  non-payment  of  which  he  is  in  custody. 

6.  Within  ten  days  after  the  date  of  the  conviction,  but  not  afterwards, 
unless  it  is  made  to  appear  to  the  Judge  that  the  delay  arose  wholly  from  the 
default  of  the  convicting  Justice,  the  Judge  of  the  County  Court,  if  he  is  of 
opinion  from  the  said  evidence  that  the  conviction  may  be  erroneous,  may 
grant  a  summons  calling  upon  the  County  Crown  Attorney  and  the  prosecu- 
tor to  show  cause  why  the  conviction  should  not  be  quashed ; 

(2.)  Such  summons  shall  not  be  granted  in  any  case  after  the  expiration  of 
one  month  from  the  date  of  the  conviction. 

S,  on  the  9th  of  February,  1875,  was  convicted  before  Justices 
of  an  offence  against  the  Act,  for  the  Isale  of  spirituous  liquors 
(Ont.)  37  Vic,  chap.  32.  On  the  27th  he  obtained  a  certiorari 
to  the  Justices  to  return  the  con^^ction  into  the  Queen's  Bench, 
which  was  not  sei-ved  until  the  9th  of  July.  In  the  meantime,  on 
the  3rd  of  March,  he  [)rocured  a  summons  from  the  County  Judge 
by  way  of  appeal  from  the  conviction  under  the  Act,  alleging  as 
a  ground  for  obtaining  it  so  late  that  the  delay  arose  wholly  from 
the  default  of  the  Justices.  He  persisted  in  his  appeal,  notwith- 
standing the  ceriiorari,  but  the  Judge  refused  to  adjudicate  upon 
the  merits,  holding  that  it  had  not  been  made  to  appear  to  him 
that  the  delay  arose  wholly  from  the  default  of  the  convicting 
Justices,  and  therefore,  that  he  had  no  jurisdiction,  the  summons 
not  having  been  procured  within  ten  days  after  the  date  of  the 
conviction.  On  the  13th  of  September,  the  Justices  returned  to 
the  certiorari,  that  before  its  delivery  to  them  they  had  at  the 
request  of  S,  transmitted  the  conviction  and  papers  to  the  County 
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Judge  upon  the  appeal  under  the  Act.  See  s.  3,  thirdly.  In  No- 
vember, S  having  i)roeured  the  papers  to  be  returned  by  the 
County  Court  clerk  at  Barrie,  to  the  magistrate's  clerk  at  Orillia, 
moved  to  (juash  the  return  to  the  certiorari,  and  for  another  writ, or 
foranattachment  for  not  having  returned  the  conviction  in  obedience 
to  it,  or  for  an  order  to  return  the  conviction  forthwith,  or  to 
amend  the  return  by  including  the  conviction  therein.  In  sup- 
port of  this  motion,  it  was  urged  that  the  magistrates  wrongfully 
piit  it  out  of  their  power  to  return  the  writ  by  transmitting  the 
papers  to  the  clerk  of  the  County  Court  when  they  must  have 
known  that  the  time  for  transmitting  the  papers  had  expired,  and 
that  the  appeal  was  too  late. 

The  application  was  refused,  for  S  having  procured  the  trans- 
mission of  the  papers  for  his  own  appeal,  could  not  insist  that  it 
was  wi'ong  ;  it  was  apparent  that  he  had  abandoned  the  certiorari 
in  order  to  carry  on  his  appeal,  and  when  he  served  the  writ  he 
knew  that  the  Justices  had  not  the  papers  to  return. 

The  County  Court  Judge  has  jurisdiction  to  issue  a  summons 
in  appeal  at  any  time  within  one  month,  if  it  appears  to  him  that 
the  delay  in  transmitting  the  proceedings  is  wholly  the  default  of 
the  Justices,  and  the  court  expressed  an  opinion  that  the  Justices 
could  not  properly  have  refused  to  transmit  the  papers,  on  the 
ground  that  the  appeal  was  not  made  in  time  ;  that  is  within  five 
days  after  the  date  of  the  conviction ;  but  that  on  the  recogniz- 
ance being  furnished,  they  should  transmit  them  at  least  within 
the  month,  leaving  it  to  the  County  Court  Judge  to  decide  as  to 
the  cause  of  delay.     Jl.  v.  Slaven,  38  Q.  B.  (Ont.),  557. 

The  Revised  Statutes  contain  a  provision  for  the  transmission, 
by  the  clerk  of  the  County  Court,  of  the  proceedings  and  evi- 
dence, after  the  matter  is  finally  disposed  of,  to  the  Clerk  of  the 
Peace.  See  section  3,  thirdly.  This  provision  was  introduced  since 
R.  V.  Slaven,  supra,  was  decided. 

7.  Upon  the  return  of  the  summons  the  Judge  upon  hearing  the  parties 
may  either  afBrm  or  quash  the  conviction,  or,  if  he  tliinks  fit,  may  hear  the 
evidence  of  such  other  witness  or  witnesses  as  may  be  pi-odnced  before  him, 
or  the  further  evidence  of  any  witness  already  examined,  and  may  then  make 
an  order  affirmiivg,  or  araendiut^  and  affirming,  or  quashing  the  conviction  as 
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he  may  think  just,  and  may  order  the  payment  of   costs  and  may  fix  the 
amoimt  thereof. 

8.  Upon  the  production  of  the  Judge's  order  affirming,  or  amending  and 
affirming  the  conviction,  the  Justice  who'has  made  the  conviction  shall,  if 
the  case  is  one  in  which  a  recognizance  has  not  been  given,  issue  his  warrant 
for  payment  of  such  further  sum  for  costs  as  the  sum  deposited  with  him  is 
insuflicient  to  pay  ;  if  the  conviction  is  quashed,  the  Judge  shall  order  a  re- 
turn of  the  money  deposited,  and  shall  have  authority  to  order  payment  of 
such  sum  for  costs  as  he  may  tax  and  allow,  and  unless  the  sum  is  paid  by 
the  complainant,  the  Justice  shall  issue  his  warrant  to  levy  the  costs. 

9.  If  by  the  conviction  it  is  adjudged  that  the  person  convicted  should  be 
be  imprisoned,  and  the  conviction  is  affirmed,  or  amended  and  affirmed,  or 
the  person  convicted  fails  duly  to  prosecute  the  appeal,  the  Judge  shall  issue 
his  warrant  (Form  4)  for  the  commitment  to  the  j'roper  gaol  or  other  place  of 
imprisonment  of  the  person  convicted,  and  unless  such  person,  within  one 
week  thereafter,  surrenders  himself  into  the  custody  of  the  constable  or  other 
officer  entrusted  vnih  the  execution  of  the  warrant,  the  condition  of  the  re- 
cognizance shaU  be  deemed  broken,  and  the  recognizance  forfeited  ;  and  upon 
proof  of  the  default  being  made  by  affidavit  of  the  officer  or  otherwise,  the 
Judge  may  certify  (Form  5j  the  default  on  the  back  of  the  recognizance,  and 
nhall  thereupon  transmit  the  recogrrizance  to  the  Clerk  of  the  Peace  ; 

(2. )  Such  recognizance  shall  be  thereafter  proceeded  upon  at  the  General 
Sessions  of  the  Peace  in  the  .same  manner  as  a  recogrrizance  taken  upon  an 
appeal  to  the  Sessions  fronr  a  summary  conviction  may  be  proceeded  upon  ; 
and  the  said  certificate  shall  be  deemed  sufficient  jmma  facw  eviderrce  of  the 
default  of  the  defendant ;  but  srrch  proceedings  shall  not  relieve  the  person 
convicted  from  undergoing  the  term  of  imprisonment  to  which  he  wa«  sen- 
tenced ;  and  the  warrrant  of  the  Judge  issued  in  that  behalf,  or  arry  new 
warrant  issued  by  him,  may  be  executed  in  any  part  of  Ontario  in  the  same 
manner  and  subject  to  the  Uke  conditions  as  a  warrairt  of  a  Justice  of  the 
Peace  for  the  apprehension  of  an  ofiender. 

10.  If  by  the  conviction  only  a  money  penalty  is  imposed,  the  Judge  upon 
being  satisfied  by  affidavit  or  othei-wise  that  default  has  been  made  upon  a 
recognizance  given  on  an  appeal  in  such  a  case,  shall  certify  in  like  manner, 
as  is  provided  in  the  preceding  section,  and  similar  proceedings  shall  there- 
upon be  had  in  respect  of  such  recognizance. 

11.  In  case  it  is  pro-ved  t<j  the  satisfaction  of  the  Judge  that  the  person 
convicted  had  previously  served  a  portion  of  his  term,  the  Judge  shall  only 
issue  his  warrant  for  the  commitment  of  the  defendant  for  the  residrre  of  the 
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term  of  iinprisoiiiuent  to  which  he  was  seiitencod  ;  the  Judge  may,  if  he 
tliiuks  Ht,  traiisiuit  his  said  warrant  to  the  coiivictiug  Justice  in  order  that  he 
may  phico  the  same  in  the  hands  of  a  constable  for  execution. 

12.  Any  warrant  issued  under  this  Act  may  be  directed  in  the  same  man- 
ner, and  executed  by  the  like  ofhcers,  as  a  warrant  of  commitment  upon  a 
summary  conviction  made  under  a  statute  of  the  Parliament  of  Canada. 

13.  In  all  cases  of  appeal  to  a  County  Court  Judge  from  any  summary 
conviction  had  before  any  Justice,  the  Judge  to  whom  such  appeal  is  made 
shall  hear  and  determine  the  charge  or  complaint  on  which  such  conviction  has 
been  had,  upon  the  merits,  notwithstanding  any  defect  of  form  or  otherwise 
in  such  conviction  ;  and  if  the  person  charged  or  complained  against  is  found 
guilty,  the  conviction  shall  be  affirmed,  and  the  Judge  shall  amend  the  same 
if  necessary. 

14.  The  Justice  shall  retain  any  moneys  deposited  with  him  as  aforesaid 
for  the  period  of  six  months,  unless  judgment  is  sooner  given  ;  and  upon  the 
judgment  in  appeal  being  given,  or  upon  the  expiration  of  six  months  from 
the  day  of  the  date  of  the  conviction,  the  Justice  shall  pay  over  such  moneys  to 
the  person  or  persons  entitled  thereto,  in  accordance  with  the  judgment  ;  and 
if  the  jud;^ment  in  appeal  is  not  delivered  within  six  months  from  the  day  of 
the  date  of  the  conviction,  the  conviction  shall  stand,  but  the  respondent 
shall  not  be  entitled  to  any  costs  of  the  appeal  ;  apd  in  case  imprisonment 
was  adjudged  by  the  conviction,  the  convicting  justice  shall,  or  any  other 
justice  may,  issue  his  warrant  for  the  commitment  of  the  person  convicted 
for  any  portion  of  the  term  which  he  has  not  served,  and  no  further  proceed- 
ings shall  be  taken  on  the  appeal. 

15.  No  conviction  affii-med  or  amended  and  affirmed  on  appeal  by  the 
County  Court  Judge  shall  be  quashed  for  want  of  form,  or  be  removed  by 
certiorari  into  any  of  Her  Majesty's  Superior  Courts  of  Record,  and  no  wai*- 
rant  or  commitment  shall  be  held  void  by  reason  of  any  defect  therein,  pro- 
vided it  is  therein  alleged  that  the  party  has  been  convicted,  and  there  is  a 
good  and  valid  conviction  to  sustain  the  same. 

See  ante  p.  146. 

16.  In  all  cases  where  it  appears  by  the  conviction  that  the  person  con- 
victed has  appeared  and  pleaded,  and  the  merits  have  been  tried,  and  that 
such  person  has  not  (in  manner  hereinbef(5re  provided)  appealed  against  the 
conviction  where  an  appeal  is  allowed,  or  if  appealed  against,  that  the 
conviction  has  been  affirmed,  or  amended  and  affirmed,  such  conviction 
shall  not  afterwards  be  set  aside  or  vacated  in  consequence  of  any  defect  of 
form  whatever,  but  the  construction  shall  be  such  a  fair  and  liberal  construc- 
tion as  is  agreeable  to  the  justice  of  the  case.  • 
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17.  In  all  process  and  proceedings  before  the  Judge  of  the  County  Court 
under  this  Act,  the  Judge  shall,  with  reference  to  the  matters  herein  contained, 
have  all  the  powers  which  belong  to  or  might  be  exercised  by  him  in  the 
County  Court ;  and  all  necessary  process  may  be  issued  from  the  office  of  the 
Clerk  of  the  County  Court. 

18.  The  several  forms  in  the  Schedule  to  this  Act  contained,  varied  to 
suit  the  case,  or  forms  to  the  like  effect,  shall  be  deemed  good,  valid  and  suf- 
ficient in  law. 


SCHEDULE  OF  FORMS. 

Form  1. 

(Section  3.) 

RECOGNIZANCE   TO    TRY   THE    APPEAL  ;     TO    BE    TAKEN    ONLY    WHERE   A   MONEY 
PENALTY   IS   IJIPOSED. 

Province  of  Ontario, 

County  of  , 

Be  it  remembered,  that  on  ,  A.B.,  oi  (Labourer) 

and  L.M.,  of  (Grocer),  and  O.P.,  of  ,  ( Feoma?i),  per- 

sonally came  before  me  (or  us)  undersigned  one  {or  two)  of  Her  Majesty's 
Justices  of  the  Peace  in  and  for  the  said  County  of  ,  (w  United 

Counties,  as  the  cane  may  he),  and  severally  acknowledged  themselves  to  owe 
to  our  Sovereign  Lady  the  Queen  the  several  sums  following,  that  is  to  say, 
the  said  A.B.  the  sum  of  ,  and  the  said  L.M.  and  O.P.  the 

sum  of  each,  of  good  and  lawful  money  of  Canada,  to  be 

made  and  levied  of  their  several  goods  and  chattels,  lands  and  tenements, 
respectively,  to  the  use  of  our  said  Lady  the  Queen,  Her  Heirs  and  suc- 
cessors, if  he  the  A,B.  shall  fail  in  the  condition  hereunder  written  (or 
endorsed). 

Taken  and  acknowledged  the  day  and  year  first  above  mentioned  at 
,  before  me  (or  us). 

J.  S. 

Whereas  the  said  A.  B.  was  on  the  day  of  ,  A.D. 

,  convicted  before  (J.  D.  (and  E.  F.)  one  (or  two)  of  Her  Majesty's 
Justices  of  the  Peace  for  the  said  County  (ar  United  Counties),  for  that  (stat- 
ing the  mibstance  of  the  conviction)  : 
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And  whereas  tlie  said  A.  B.  has  iindortaken  to  appeal  af^ainst  the  said  con- 
viction to  tlio  Judge  of  tlie  County  Court  of  the  County  of 
(or  United  Counties  of  )  : 

Now  the  condition  of  the  above  {or  within)  recognizance  is  such  that  if  the 
said  A.  B.  shall,  within  one  month  from  the  date  of  the  said  conviction,  ob- 
tain from  the  said  Judge  a  siuumons  calling  upon  the  County  Crown  Attorney 
and  the  prosecutor  to  show  cause  why  the  said  conviction  should  not  be 
(plashed,  and  shall  duly  prosecute  the  said  appeal,  and  shall  abide  by  and 
duly  perform  the  order  of  the  Judge  to  be  made  upon  the  trial  of  such  ap- 
peal, and  shall  pay  such  costs  as  the  said  Judge  shall  order,  then  the  said  re- 
cognizance to  be  void,  and  otherwise  to  remain  in  full  force  and  virtue. 


Form  2. 
{Section  3.) 

RECOGNIZANCE   TO   TRY   THE  APPEAL  ;   TO    BE   TAKEN  WHERE   IMPRISONMENT    IS 

IMPOSED. 

Province  of  Ontario, 
County  of 

Be  it  remembered  that  ( pi-oceed  as  in  Form  1  to  the  end,  and  add  the  fol- 
loiving  additio^ial  condition)  : — 

And  further,  that  if  the  said  A.  B. ,  in  case  the  conviction  is  affirmed,  or 
amended  and  affirmed,  shall  surrender  himself  into  the  custody  of  the  con- 
stable or  other  officer  entrusted  with  the  execution  of  the  warrant,  within 
jne  week  after  the  Judge  shall  issue  his  warrant  for  the  commitment  of  the 
said  A.  B.,  then  the  said  recognizance  to  be  void,  and  otherwise  to  remain  in 
[uU  force  and  virtue. 

Form  3. 
{Section  4.) 

WARRANT   OF    DELIVERANCE  WHERE  DEFENDANT  IS  IN  CTJ&TODY,  AND   ENTITLED 

TO    BE   LIBERATED. 

Province  of  Ontario,  ) 

County  of  ) 

To  the  Keeper  of  the  Common  Gaol  of  the  County  of  (or 

United  Counties  of,  or  to  E.  F.,  the  constable  having  in 

his  custody  A.  B.  hereinafter  named,  or  as  the  case  may  require). 

Whereas  A.  B.  has  before  one  {or  two)  of  Her  Majesty's  Justices  of  the 
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Peace  in  and  for  the  said  County  (or  United  Counties)  of 
entered  into  his  ovsti  recognizance  and  found  sufficient  sureties  to  prosecute 
before  the  Judge  of  the  County  Court  of  the  County  or  United  Counties  (of 
,  an  appeal  from  a  conviction  had  before  me  (or  us)  for  that 
{stating  the  substance  of  the  conviction),  for  which  the  said  A.  B.  was  com- 
mitted to  your  custody  : 

These  are  therefore  to  command  you,  in  Her  Majesty's  name,  that  if  the 
said  A.  B.  do  remain  in  your  custody  for  the  said  cause  and  for  no  other, 
you  shall  forthwith  suffer  him  to  go  at  large. 

Given  under  my  (or  our)  hand  and  seal  (or  hands  and  seals)  this 
day  of  ,  in  the  j-ear  of  our  Lord  ,  at  , 

in  the  County  (or  United  Counties)  aforesaid. 


J.  S.  L.S. 


J.  N.  L.S. 


Form  4. 
(Section  9.) 

WARRANT   OF   THE    JUDGE    OF    THE     COUNTY    COUKT    WHEN   IMPRISONMENT   AD- 
JUDGED  AND   CONVICTION  AFFIRMED. 

Province  of  Ontario, 
County  of 

To  all  or  any  of  the  Constables  and  other  Peace  Officers  in  the  said  County, 
and  to  the  Keeper  of  the  Common  Gaol  of  the  said  County. 

Whereas  A.  B.,  late  of  (lahotirer),  was  on  or  about  the 

day  of  convicted  before  J.  S.,  one  of  Her  Majesty's 

Justices  of  the  Peace  in  and  for  the  said  County,  for  that  (stating  the  offence), 
and  it  was  thereby  adjudged  (stating  the  judgment)  :  And  whereas  the  said 
A.  B.  has  appealed  against  the  said  conviction  to  me,  H.  K.,  the  Judge  of  the 
County  Court  of  the  said  County  of  :  and  whereas,  after  hearing 

the  said  appeal,  1,  the  said  H.  K. ,  have  affirmed  the  said  conviction  (or  have 
amended  the  said  conviction  as  follows  :  stating  the  amendment  made,  and  have 
affirmed  the  said  conviction  as  so  amended) : 

These  are  therefore  to  command  you,  the  said  Constables  or  Peace  Offi- 
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cers,  t>r  any  of  you,  to  take  the  said  ^1.  B.,  and  him  safely  to  convey  to  the 
Common  Gaol  at  ,  and  there  to  deliver  him  to  the  Keeper  there- 

of, together  with  this  warrant  ;  And  I  do  hereby  command  you,  the  said 
Keeper  of  the  said  Common  Gaol,  to  receive  the  said  A.  B.  into  your  custody 
in  the  said  Comnum  Gaol,  there  to  imprison  him  (and  to  keep  him  at  hard 
labour)  for  the  space  of  ,  being  the  term  {or  being  the  portion 

yet  unserved  of  the  term)  mentioned  in  the  said  conviction  ;  and  for  your  so 
doing  this  shall  be  your  sufficient  warrant. 

Given  under  my  hand  and  seal,  this  day  of 

in  the  year  of  oiu"  Lord  ,  at  ,  in  the 

County  of 

H.   K.  <!    L.  S. 


FOKM   5. 

(Section  9.) 

CEKTIFICATE   OF    DEFAULT   TO    BE    ENDORSED    ON   THE   RECOGNIZANCE. 

I  hereby  certify  that  the  within-named  A.  B.  has  not  surrendered  himself 
{statimj  according  to  the  fact  the  default  on  account  of  which  the  recognizance  is 
forfeited)  in  accordance  with  the  condition  of  the  within  recognizance,  but 
therein  has  made  default,  by  reason  whereof  the  said  recognizance  is  for- 
feited. 

H.  K. 


CHAPTER  76. 

Aji  Act  respecting  Returns  of  Convictions  and  Fines  by  Jus- 
tices of  the  Peace. 

Her  Majesty,  by  and  with  the  advice  and  consent  of  the  Legislative  As- 
sembly of  the  Province  of  Ontario,  enacts  as  follows  : — 

1.  Every  Justice  of  the  Peace  before  whom  any  trial  or  hearing  is  had, 
under  any  law  giving  jurisdiction  in  the  isremises,  and  who  convicts  and  im- 
poses any  fine,  forfeiture,  penalty,  or  damages,  shall  make  a  return  thereof 
and  of  the  receipt  and  application  by  him  of  the  money  received  from  the  per- 
son convicted,  in  writing  under  the  hand  of  such  Justice,  quarterly,  on  or 
before  the  second  Tuesday  in  each  of  the  months  of  March,  June,  September 
and  December  in  each  year,  to  the  Clerk  of  the  Peace  (and  in  the  case  of  any 
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convictions  before  two  or  more  Justices,  such  Justices,  being  present  and 
joining  therein,  shall  make  an  immediate  return  thereof),  in  the  following 
form  : — 


Return  of  Convictions  made  by  me  (or  us,  as  the  case  may  he)  from  the 
day  of  ,  18        ,  to  the  day  of  ,  of 
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If  not  paid,  why  not,  and  general  ob- 
servations, if  any. 

A.  B. ,  Convicting  Justice, 


A.  B.  and  C.  D. ,  Convicting  Justices  (as  the  case  may  be). 

2.  Every  such  return  shall  include  all  convictions  and  other  matters  men- 
tioned in  the  preceding  section,  not  included  in  some  previous  return,  and 
also  all  cases  wherein  a  fine  or  any  part  thereof  has  been  paid  since  the  last 
previous  return  ;  and  in  the  column  for  observations  in  every  such  case, 
shall  be  written  the  words  "Paid  on  case  formerly  retv/nied;"  and  such  re- 
turns shall  be  filed  by  the  Clerk  of  the  Peace  among  the  records  of  his  office. 

3.  In  case  the  Justice  or  Justices,  before  whom  any  such  conviction  takes 
place,  or  who  receive  any  such  moneys,  neglect  or  refuse  to  make  such  re- 
turn thereof,  or  in  case  any  such  Justice  or  Justices  wilfully  make  a  false, 
partial  or  incorrect  return,  such  Justice  or  Justices  so  neglecting,  or  refus- 
ing, or  ^vilfully  making  such  false,  partial  or  incorrect  return,  shall  forfeit 
and  pay  the  sum  of  eighty  dollars,  together  with  full  costs  of  suit,  to  be  re- 
covered by  any  person  who  sues  for  the  same  by  action  of  debt  (or  informa- 
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tion)  in  any  Court  of  Record  in  tlie  Province,  one  moiety  whereof  sliall  be 
paid  to  the  party  suing,  and  the  cither  moiety  into  the  hands  of  the  Treasur- 
er of  the  Province,  to  and  for  the  public  uses  of  the  Province. 

4.  All  prosecutions  for  penalties  arising  under  the  provisions  of  the  next 
preceding  section  shall  be  commenced  within  six  months  next  after  the  cause 
of  action  accrues,  and  the  same  shall  be  tried  in  the  County  or  place  wherein 
such  penalties  have  been  incurred  ;  and  if  a  verdict  or  judgment  passes  for 
the  defendant,  or  the  plaintiH"  becomes  nonsuited  or  discontinues  the  action 
after  issue  joined,  or  if  upon  demurrer,  or  otherwise,  judgment  is  given 
against  the  plaintiif,  the  defendant  shall  recover  his  full  costs  of  suit  as  be- 
tween attorney  and  client,  and  shall  have  the  like  remedy  for  the  same  as  any 
defendant  has  by  law  in  other  cases. 

5.  The  Clerk  of  the  Peace  of  the  County  in  which  any  such  returns  are 
made  shall,  within  two  weeks  after  the  times  hereby  limited  for  the  making 
of  said  returns,  cause  the  same  to  be  published  in  one  public  newspaper  in 
the  County,  or  if  there  is  no  such  newspaper,  then  in  a  newspaper  of  an  ad- 
joining County,  and  shall  also  within  the  said  period  fix  up  in  the 
Court  House  of  the  County,  and  also  in  a  conspicuous  place  in  the  office  of 
the  Clei'k  of  the  Peace,  for  public  inspection,  a  Schedule  of  the  returns  so 
made  by  the  Justices  ;  and  the  same  shall  continue  to  be  so  fixed  up  and  ex- 
hibited until  the  end  of  the  next  ensuing  General  Sessions  of  the  Peace  ; 
and  for  every  Schedule  so  made  and  exhibited  by  the  Clerk  of  the  Peace, 
he  shall  be  allowed  in  his  accounts  with  the  County  the  fee  of  four  dollars, 
besides  the  expense  of  publication,  all  of  which  shall  be  paid  by  the  Trea- 
surer of  the  County. 

6.  All  returns  so  received  by  the  Clerks  of  the  Peace  shall  be  entered  of 
record  by  them  quarterly,  in  the  same  manner  as  formerly  recorded  at 
Quarter  Sessions  ;  and  the  duties,  liabilities,  fees  and  emoluments  of  the 
Clerks  of  the  Peace  in  respect  thereof,  shall  continue  the  same  as  if  such 
returns  had  been  made  to  the  Court  of  General  Sessions,  until  otherwise 
varied  by  competent  authority. 

7.  The  Clerk  of  the  Peace  of  each  County,  within  twenty  days  after  the 
end  of  each  General  Sessions  of  the  Peace,  shall  transmit  to  the  Treasurer 
of  the  Province  a  true  copy  of  all  such  returns  made  within  his  Cotmty. 

8.  Nothing  herein  contained  shall  exonerate  Justices  of  the  Peace  from 
duly  returning  to  the  General  Sessions  of  the  Peace  of  their  respective 
Counties,  any  convictions,  or  records  of  convictions,  which  are  by  law  re- 
quired to  be  so  returned. 
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CHAPTER   77. 

An  Act  respecting  the  Fees  of  Justices  of  the  Peace. 

Her  Majesty,  by  and  with  the  advice  and  consent  of  the  Legislative 
Assembly  of  the  Province  of  Ontario,  enacts  as  foUows  : — 

1 .  The  fees  mentioned  in  Schedule  A.  to  this  Act,  and  no  others,  shall  be 
and  constitute  the  fees  to  be  taken  by  Justices  of  the  Peace,  or  by  their 
Clerks,  for  the  duties  and  services  therein  mentioned. 

2.  The  costs  to  be  charged  in  all  cases  of  convictions,  where  the  fees  are 
not  expressly  prescribed  by  any  statute,  shall  be  those  contained  in  Schedule 
B.  to  this  Act. 

3.  This  Act  shall  not  authorize  any  claim  being  made  by  the  Justices 
aforesaid,  for  fees  of  any  description  connected  with  cases  above  the  degree 
of  misdemeanor. 

4.  Any  Justice  or  Justices  wilfully  receiving  a  larger  amount  of  fees  than  by 
law  are  authorized  to  be  received,  shall  forfeit  and  pay  the  sum  of  eighty 
doUars,  together  with  full  costs  of  suit,  to  be  recovered  by  any  person  who 
sues  for  the  same  by  action  of  debt  or  by  information  in  any  Court  of  Record 
in  the  Pro\'ince,  (jne  moiety  whereof  shall  be  paid  to  the  party  suing,  and  the 
other  moiety  to  the  Treasurer  of  the  Province,  to  and  for  the  public  uses  of 
the  Pro\'ince. 


SCHEDULE  "A." 
{Section  ].) 

TABLE  OF  FEES  TO  BE  TAKEN  BY  .JUSTICES   OF   THE    PEACE    OR    THEIR   CLERKS    IN 
THE  CASES    MENTIONED  IN   SECTION    1. 

1.  For  an  Information  and  Warrant  for  apprehension,  or  for  an  In- 

formation and  Summons   for  assault,  trespass,  or  other  misde- 
meanor  ^  50 

2.  For  each  copy  of  Summons  to  be  served  on  defendant  or  defendants        10 

3.  For  a  Subpcetia  (only  one  Subpoena  on  each  side  to  be  charged  for  in 

each  case,'xvhich  may  contain  any  number  ofnam^,) 10 

(If  the  justice  of  the  case  requires  it,  additioiMl  SubpcBnas  shall  be  is- 
sued witho  t  charge. 
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4.  For  every  Recognizance,  {only  one  to  be  charged  in  each  case) $25 

5.  For  Information  and  Warrant    for   surety  of  the  peace  for  good 

behaviour,  (tu  be  paid  by  Complainant) 50 

6.  For  Warrant  of  Commitment  for  default  of  surety  to  keep  peace  or 

good  behaviour,  (to  be  paid  by  Complainant) 50 


SCHEDULE  "B." 

{Section  2.) 

TABLE  OF  FEES  TO  BE  TAKEN  BY   JUSTICES   OF    THE    PEACE  OR    THEIR  CLERKS   I 
CASES     OP     CONVICTIONS    WHERE     FEES      ARE      NOT      PRESCRIBED    BY    ANY 
OTHER  STATUTE. 

1.  For  Information  and  Warrant  for  apprehension,  or  for  Information 

and  Summons  for  service -  -  •        •   $0  50 

2.  For  every  copy  of  Summons   to  be   served  upon  defendant  or  de- 

fendants    . 10 

3.  For  every  Subpoena  to  a  witness  [only  one   Subpoena  on  each  side   to 

be  charged  for  in  each  case,  ivhich  may  contain  any  number  of  names.)         10 
{If  the  justice  of  the  case  requires  it,  additional  Subpoenas  shall  be 
issued  without  charge.) 

4.  For  hearing  and  determining  the  case 50 

5.  For  Warrant  to  levy  penalty 25 

6.  For  making  up  every  Record  of  Conviction  where  the  same  is  order- 

ed to  be  returned  to  the  Sessions,  or  on  certiorari 1  00 

7.  For  copy  of  any  other  paper  connected  with  any  trial,    and   the 

minutes  of  the  same  if  demanded — per  folio  of  one  hundred  words         10 

8.  For  every  Bill  of  Costs,  {when  demanded  to  be  made  out  in  detail.)...         10 


9.  But  in  all  cases  which  admit  of  a  summary  proceeding  before  a 
single  Justice  of  the  Peace,  and  wherein  no  higher  penalty  thafi 
twenty  dollars  can  be  imposed,  there  only  shall  be  charged  for  the 
conviction  not  more  than 50 

And  for  the  warrant  to  levy    the  pen.-ilty 25 
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10.  And  in  all  cases  where  persons  are  subpoenaed  to  give  evidence 
before  Justices  of  the  Peace  in  cases  of  assault,  trespass  or  misde- 
meanor, the  witness  shall  be  entitled,  in  the  discretion  of  the 
Justice,  to  receive  for  every  day's  attendance,  where  the  distance 
travelled  in  coming  to  and  returning  from  such  adjudication  does 
not  exceed  ten  miles $50 

And  for  each  mile  above  ten 05 


CHAPTER  181. 

An  Act  respecting  the  Sale  of  Fermented  or  Spirituous  Liquors. 

Hek  Majesty,  by  and  with  the  advice  and  consent  of  the  Legislative  Assem- 
bly of  the  Province  of  Ontario,  enacts  as  follows  : — 

1.  This  Act  may  be  cited  as  "  The  lAqiior  License  Act." 

INTERPRETATION. 

2.  In  this  Act  the  words  and  expressions  following  shall  be  construed  as 
follows  : — 

(1.)  "  Liquors  "  or  "  Liquor"  shall  be  construed  to  mean  and  comprehend 
all  spirituous  and  malt  liquors,  and  all  combinations  of  liquors  and  drinks 
and  drinkable  liquids  which  are  intoxicating. 

(2.)  "  Tavern  license"  shall  be  construed  to  mean  a  license  for  selling,  bar- 
tering or  trafficking  by  retail  in  fermented,  spirituous  or  other  liquors, 
in  quantities  of  less  than  one  quart,  which  may  be  drunk  in  the  inn,  ale  or 
beer-house,  or  other  houses  of  public  entertainment  in  which  the  same  liquor 
is  sold. 

(3.)  "Shop  license"  shall  be  con"?trued  to  mean  a  license  for  selling,  barter- 
ing or  trafficking  by  retail  in  such  liquors  in  shops,  stores,  or  places  other 
than  inns,  ale  or  beer  houses,  or  other  houses  of  public  entertainment,  in 
quantities  of  not  less  than  three  half-pints  at  any  one  time,  to  anyone  person? 
and  at  the  time  of  sale  to  be  wholly  removed  and  taken  away,  in  quantities 
not  less  than  three  half -pints  at  a  time. 

(4.)  "  License  by  wholesale  "  or  "  Wholesale  license  "  shall  be  construed  to 
mean  a  license  for  selling,  bartering  or  trafficking,  by  wholesale  only,  in  such 
liquors  in  warehouses,  stores,  shops,  or  places  other  than  inns,  ale  or  beer- 
houses, or  other  houses  of  public  entertainment,  in  quantities  not  less  than 
five  gallons  in  each  cask  or  vessel  at  any  one  time  ;  and^in  any|Case  where  such 
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selling  by  wholesale  is  in  respect  of  bottled  ale,  porter,  beer,  wine  or  other 
fermented  or  spirituous  liquor,  each  such  sale  shall  be  in  quantities  not  less 
than  one  dozen  bottles  of  at  least  three  half-pints  each,  or  two  dozen  bottle« 
of  at  least  three-fourths  of  one  pint  each,  at  any  one  time. 

REGULATIONS   AND   PROHIBITIONS. 

37.  All  licenses  shall  be  constantly  and  conspicuously  exposed  in  the  ware- 
liouses,  shops  or  in  the  bar-room  of  taverns,  inns,  alehouses,  beerhouses,  or 
other  places  of  public  entertainment,  and  in  the  bar-saloon,  or  bar  cabin  of 
vessels,  under  a  penalty  of  five  dollars  for  every  day's  wilful  or  negligent 
omission  so  to  do,  to  be  recovered  with  costs  from  the  merchant,  shopkeeper 
or  tavern,  inn,  alehouse  or  beerhouse-keeper,  or  keeper  of  any  other  place  of 
public  entertainment,  or  master,  captain  or  owner  of  the  vessel  so  making 
default. 

38.  Every  person  who  keeps  a  tavern,  or  other  place  of  public  entertain- 
ment, in  respect  of  which  a  tavern  license  has  duly  issued  and  is  in  force, 
shall  exhibit  over  the  door  of  such  tavern,  inn,  alehouse,  beerhouse,  or  other 
place  of  public  entertainment,  in  large  letters,  the  words  '^  lAcensed  to  sell 
wine,  beer,  and  other  spirituous  or  fermented  liquors,"  and  in  default  thereof 
shall  be  liable  to  a  penalty  of  five  dollars,  besides  costs. 

See  as  to  this  section,  R.  v.  Lennox,  26  Q.  B.  (Ont.),  141. 

39.  No  person  shall  sell  by  wholesale  or  retail  any  spirituous,  fermented, 
or  other  manufactured  liquors,  without  having  first  obtained  a  license  under 
this  Act,  authorizing  him  so  to  do  ;  but  this  section  shall  not  apply  to  sales 
under  legal  process,  or  for  distress,  or  sales  by  Assignees  in  Insolvency. 

As  to  the  penalty  for  contravention  of  this  or  the  40th  section 
of  the  Act,  see  s.  51. 

If  the  prosecution  is  for  selling  without  license  the  conviction 
should  allege  the  sale  to  be  without  license.  See  ex  parte  Wood- 
house,  3  L.  C.  E,.,  94  ;  see  schedule  D,  No.  3,  also  section  75  ;  see 
however,  McCully  v.  McCay,  3  Cochran,  82. 

Section  25  of  the  (Ont.)  32  Vic,  chap.  32,  applied  where  there  was 
no  license  ;  s.  26  when  there  was  a  license  to  sell  not  less  than  a 
quart,  but  the  party  was  without  the  license  therefor,  that  is  to 
sell  the  smaller  quantity.     R.  v.  Firmin,  33  Q.  B.  (Ont),  523. 

This  section  prevents  any  person  selling  without  license,  and  s. 
43  applies  where  the  offender  has  a  license  but  sells  during  pro- 
hibited hours. 
25 
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2.  No  person  unless  duly  licensed  shall  by  any  sign  or  notice  hold  himself 
out  to  the  public  that  he  is  so  licensed ;  and  the  use  of  any  sign  or  notice  for 
this  purpose  is  hereby  prohibited. 

40.  No  i-erson  shall  keep  or  have  in  any  house,  building,  shop,  eating- 
house,  salocm,  or  house  of  public  entertainment,  or  in  any  room  or  place  what- 
soever, any  spirituous,  fermented  or  other  manufactured  liquors  for  the  pur- 
pose of  selling,  bartering  or  trading  therein,  unless  duly  licensed  thereto, 
under  the  provisions  of  this  Act. 

Under  this  section,  the  offence  is  keeping  liquors,  &«.,  for  the 
purpose  of  selling,  bartering,  or  trading  therein.  As  to  the  evi- 
dence necessary  to  prove  that  the  liquors  are  kept  for  such  pur- 
pose, see  sections  80  &  96. 

Two  defendants  cannot  be  jointly  con\'icted  under  this  section, 
and  an  award  of  one  penalty  jointly  against  them  is  erroneous. 
The  offence  does  not  arise  from  the  joint  act  of  the  defendants,  but 
from  the  pei-sonal  and  particular  omission  of  each  defendant  to 
procure  a  license,  and  it  is  several  in  its  nature  ;  and  when  such 
defendants  are  jointly  charged  in  an  information,  it  is  a  violation 
of  the  provisions  of  the  32  &  33  Vic,  chap.  31,  s.  25,  which 
requires  every  complaint  to  be  for  one  matter  only.  See  ante, 
p.  114-5  ;  R.  V.  Snider,  23  C.  P.  (Ont.),  330. 

Such  a  conviction  of  two  defendants  was  therefore  quashed  on 
certiorari.     R.  v.  Sutton,  14  C.  L.  J.,  N.  S.,  17. 

A  conviction  for  selling  liquor  without  license,  which  did  not 
state  that  the  liquor  was  not  supplied  upon  a  requisition  for 
medicinal  purposes,  was  held  bad  under  the  (Ont.),  32  Vic,  chap. 
32,  s.  23.  R.  V.  White,  21  C.  P.  (Ont.),  354.  See  also  ex  parte 
Clifford,  3  Allen,  16  ;  Mills  and  Brown,  9  U.  C,  L.  J.,  246. 

In  the  case  of  R.  v.  White,  su'p^a,  the  exception  was  contained 
in  the  enacting  clause  of  the  statute,  and  it  is  not  to  be  inferred 
from  this  decision  that  a  conviction  under  this  or  the  S9th  section 
should  negative  the  exceptions  contained  in  sections  41  or  42, 
these  exceptions  being  in  different  subsequent  sections.  See 
ante,'\>.  128. 

A  conviction  under  this  section  need  not  negative  the  excep- 
tions contained  in  sections  41  and  42.  R.  v.  Breen,  8<>  Q.  B. 
(Ont.),  84.     See  ante,  p.  128. 
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The  fgnii  of  conviction  in  the  Schedule  G  sipplies  in  the  case  of 
a  contravention  of  section  43  of  the  Act. 

But  where  the  proof  must  negative  the  circumstances  of  excep- 
tion, the  allegations  in  the  instrument  of  conviction  must  do  the 
same,  otherwise  the  conclusion  cordra  formam  statuti  will  not 
remedy  the  defect.     R.  v.  Jukes,  8  T.  R.,  542. 

41.  Sections  thirty-nine  and  forty  shall  not  prevent  any  brewer,  distiller, 
or  other  persons  duly  licensed  by  the  Government  of  Canada,  for  the  manu- 
facture of  fermented,  spirituous,  or  other  liquors,  from  keeping,  having  or 
selling  any  liquor  manufactured  by  him  in  any  building  wherein  such  manu- 
ture  is  cai'ried  on,  provided  such  building  forms  no  part  of  and  does  not  com- 
municate by  any  entrance  with  any  shop  or  premises  wherein  any  article 
authorized  to  be  manufactured  under  such  license  is  sold  by  retail,  or  wherein 
is  kept  any  broken  package  of  such  articles. 

2.  Such  brewer,  distiller  or  other  person  is,  however,  further  required  to 
first  obtain  a  license  to  sell  by  wholesale  under  this  Act,  the  liquor  so  manu- 
factured by  him,  when  sold  for  consumption  within  this  Province,  under 
which  license  the  said  liquor  may  be  sold  by  sample,  or  in  original  packages, 
in  any  Municipality,  as  well  as  in  that  in  which  it  is  manufactured  ;  but  no 
such  sale  shall  be  in  quantities  less  than  those  prescribed  in  sub-section  four 
of  section  two  of  this  Act. 

42.  The  said  sections  numbered  thirty-nine  and  forty  of  this  Act  shall  not 
prevent  any  chemist  or  druggist  duly  registered  as  such ,  under  and  by  virtue 
of  "  The  Pharmacy  Act"  (Rev.  Stat.  (Ont.),  chap.  145),  from  keeping,  having, 
or  selling  liquors  for  strictly  medicinal  purposes,  and  then  only  in  packages  of 
not  more  than  twelve  ounces  at  any  one  time,  except  under  certihcate  from  a 
registered  medical  practitioner  ;  but  it  shall  be  the  duty  of  such  chemist  or 
druggist  to  record  in  a  book,  to  be  open  to  the  inspection  of  the  License  Com- 
missioners or  Inspector,  every  sale  or  other  disposal  by  him  of  liquor,  and  such 
record  shall  show  as  to  every  such  sale  or  disposal,  the  time  when,  the  person 
to  whom,  the  quantity  sold,  and  the  certificate,  if  any,  of  what  medical  prac- 
titioner, and  in  default  of  such  sale  or  disposal  being  so  placed  on  record 
every  such  sale  or  disposal  shall,  prima  facie,  be  held  to  be  in  contraventio 
of  the  provisions  contained  in  the  said  thirty-ninth  and  fortieth  sections  of 
this  Act. 

A  conviction  of  defendant,  who  was  a  registered  druggist,  for 
selling  spirituous  and  intoxicating  liquors  by  retail,  to  wit,  one 
bottle  of  brandy  to  one  O.  S.,  at  and  for  the  price  of  $1,25, 
without  having  a  license  so  to  do  as  by  law  required,  the  said  spiritu- 
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ous  and  intoxicating  liquor  being  so  sold  for  other  than  strictly 
medicinal  purposes  only,  was  held  valid  for  the  defendant  was  not 
as  a  druggist  authorized  to  sell  without  license,  and  it  was  un- 
necessary for  the  prosecutor  to  show  that  he  was  not  licensed, 
or  to  negative  any  exemptions  or  exceptions.  R.  v.  Denham, 
35  Q.  B.  (Ont.),  503 ;  see  the  form  Schedule  D.,  No.  11;  also  sec- 
tion 85. 

43.  In  all  places  where  intoxicating  liquors  are,  or  may  be,  sold  by  whole- 
sale or  retail,  no  sale  or  other  disposal  of  the  said  liquors  shall  take  place 
therein,  or  on  the  premises  thereof,  or  out  of  or  from  the  same,  to  any  person 
or  persons  whomsoever,  from  or  after  the  hour  of  seven  of  the  clock  on  Sat- 
urday night  till  six  of  the  clock  on  Monday  morning  thereafter,  and  during 
any  further  time  on  the  said  days,  and  any  hours  or  other  days  during  which, 
by  any  statute  in  force  in  this  Province,  or  by  any  by-law  in  force  in  the 
Municipality  wherein  such  place  or  places  may  be  situated,  the  same,  or  the 
bar-room  or  bar-rooms  thereof,  ought  to  be  kept  closed,  save  and  except  in 
cases  where  a  requisition  for  medical  purposes,  signed  by  a  licensed  medical 
practitioner  or  by  a  Justice  of  the  Peace,  is  produced  by  the  vendee  or  his 
agent  ;  nor  shall  any  such  liquor,  whether  sold  or  not,  be  permitted  or  allowed 
to  be  drunk  in  any  such  places  during  the  time  prohibited  by  this  Act  for  the 
sale  of  the  same,  except  by  the  occupant  or  some  member  of  his  family,  or 
lodger  in  his  house! 

As  to  the  evidence  necessary  in  prosecutions  under  this  section, 
see  section  82. 

As  to  the  penalty  for  contravention  of  this  section,  see  section 
52  of  the  Act.  The  penalty  is  recoverable  against  the  pereons 
who  are  the  proprietors  or  tenants,  or  agents  in  occupancy. 

This  section  applies  when  the  defendant  has  a  Keense,  but  sells 
during  the  prohibited  hours. 

A  conviction  under  this  or  the  44th  section  should  show  that 
the  sale  was  not  made  on  a  requisition  for  medical  purposes.  See 
R.  V.  White,  21  C.P.  (Ont.),  354 ;  see  the  form  of  conviction  in 
the  Schedule  G.  If  the  conviction  were  for  allowing  the  liquor 
to  be  drunk  on  the  premises  during  the  prohibited  hours,  it  would 
be  necessary  to  aver  that  such  consumption  was  not  by  the  occu- 
pant or  some  member  of  his  family,  or  lodger  in  the  house.  See 
Schedule  D.,  Nos.  5  &  Q. 

44   Where  a  license  is  issued  under  this  Act  to  authorize  the  sale  of  liquora 
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upon  any  vessel  navigating  any  river,  lake,  or  water  in  this  Province,  no  sale 
or  other  disposal  of  licjuor  shall  take  place  thereon  or  therefrom,  to  be  con- 
sumed by  any  person  other  than  a  passenger  on  the  said  vessel,  whilst  such 
vessel  is  at  any  port,  pier,  wharf,  dock,  mooring,  or  station  ;  nor  shall  any 
liquor,  whether  sold  or  not,  be  permitted  or  allowed  to  be  consumed  in  or 
upon  any  vessel  departing  from  and  returning  to  the  same  port  or  wharf, 
dock,  mooring,  or  station,  within  the  time  hereinafter  in  this  section  men- 
tioned, by  any  person  during  the  hours  prohibited  by  the  preceding  section 
for  sale  of  the  same  except  for  medical  purposes,  as  provided  in  the  preceding 
section. 

2.  In  case  any  such  sale  or  other  disposal  of  liquor  takes  place,  the  said 
license  shall  ipso  facto,  be  and  become  forfeited  and  absolutely  void,  and  the 
captain  or  master  in  charge  of  such  vessel,  and  the  owner  or  person  navigating 
the  same,  as  well  as  the  person  actually  selling  or  disposing  of  liquor  contrary 
to  this  section,  shall  be  severally  and  respectively  liable  to  pay  to  the  Crown, 
for  the  public  uses  of  this  Province,  the  sum  of  one  hundred  dollars  ;  and  any 
person  who  sells  or  disposes  of  any  liquor  contrary  to  the  provisions  of  this 
section,  shall  also  be  liable  to  the  same  penalty  and  punishment  therefor  as 
are  hereinafter  prescribed  in  the  fifty-second  section  of  this  Act. 

45.  No  person  having  a  shop  license  to  sell  by  retail,  and  no  chemist  or 
druggist,  shall  allow  any  liquors  sold  by  him  or  in  his  possession,  and  for  the 
sale  of  which  a  license  is  required,  to  be  consumed  within  his  shop,  or  within 
the  building  of  which  such  shop  forms  part,  or  which  communicates  by  any 
entrance  with  such  shop,  either  by  the  purchaser  thereof  or  by  any  other  per- 
son not  usually  resident  within  such  building,  under  the  penalty,  in  money, 
imposed  by  the  fifty-first  section  of  this  Act. 

Under  the  29  &  30  Vic,  chap.  51,  ss.  249  and  254,  a  person 
holding  a  shop  license  for  the  sale  of  liquor  was  punishable  for  an 
offence  against  law  under  the  latter  section,  for  selling  liquors  at 
his  shop  in  quantities  less  than  a  quart.  R.  v.  Faulkner,  26  Q.B, 
(Ont.),  529;  3  L.C.G.,  185. 

Now  the  holder  of  a  shop  license  cannot  sell  in  quantities  less 
than  three  half -pints  at  any  one  time,  to  any  one  person.  See 
section  2,  s.-s.  3,  a7ite,  p.  384. 

Under  the  (Ont.)  32  Vic,  chap.  32,  a  license  to  sell  spirituous 
liquors,  whether  by  wholesale  or  retail,  was  necessary  either  in  the 
case  of  a  tavern  or  a  shop  ;  and  in  the  case  of  a  shop  it  was  not 
allowed  to  be  consumed  on  the  premises,  or  sold  in  quantities  less 
than  a  quart.     Therefore  the  sale  of  a  bottle  of  gin  without  license 
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was  contrary  to  law.  R.  v.  Strachan,  20  C.P.  (Ont.),  182.  In  the 
information  or  conviction  it  is  not  necessary  to  state  the  quantity 
of  liquor  sold,  except  in  the  case  of  offences  where  the  quantity  is 
essential,  and  then  it  is  sufficient  to  allege  the  sale  of  more  or  less 
than  such  quantity.     See  s.  74. 

46.  No  person  having  a  license  to  sell  by  wholesale  shall  allow  any  liquor 
sold  by  him,  or  in  his  possession  for  sale,  and  for  the  sale  and  disposal  of 
which  such  license  is  required,  to  be  consumed  within  his  warehouse  or  shop, 
or  within  any  building  which  forms  part  of  or  is  appurtenant  to,  or  which 
communicates  by  any  entrance  with  any  warehouse,  shop,  or  other  premises 
wherein  any  article  to  be  sold  or  disposed  of  under  such  license  is  sold  by 
retail,  or  wherein  there  are  kept  any  broken  packages  of  such  articles. 

Under  a  wholesale  license  the  sale  must  be  in  quantities  not  less 
than  five  gallons  in  each  cask  or  vessel  at  any  one  time ;  and  of 
bottled  ale,  each  sale  must  be  in  quantities  not  less  than  one 
dozen  bottles,  of  at  least  three-half-pints  each,  or  two  dozen  bottles 
of  at  least  three-fourths  of  one  pint  each,  at  any  one  time.  S.  2, 
s.-s.  4  ;  ante,  p.  384. 

PENALTIES. 

47.  It  shaU  not  be  lawful  for  the  License  Commissioners  of  any  License 
District,  or  any  of  them,  nor  for  any  Inspector,  either  directly  or  indirectly, 
to  receive,  take,  or  have  any  money  whatsoever,  for  any  certificate,  license, 
report,  matter,  or  thing  connected  with  or  relating  to  any  grant  of  any  license 
other  than  the  sum  to  be  paid  therefor  as  the  duty  under  the  provisions  of 
this  Act,  or  to  receive,  take,  or  have  any  note,  security,  or  promise  for  the 
payment  of  any  such  money  or  any  part  tliereof,  from  any  person  or  persons 
whatsoever  ;  and  any  person  or  persons  guUty  of,  or  concerned  in,  or  party 
to  any  act,  matter  or  thing  contrary  to  the  provisions  of  this  section,  or  of 
sections  ten  and  eleven,  shall  forfeit  and  pay  to  and  for  the  use  of  Her 
Majesty  a  penalty  of  not  less  than  fifty  dollars,  nor  more  than  one  hundred 
dollars,  besides  costs,  for  every  such  offence. 

Under  the  old  law,  where  licenses  were  granted  by  the  councils, 
it  was  held  that  a  reeve  of  a  municipality  was  not  liable  to  con- 
viction for  signing  a  certificate  for  a  license,  and  delivering  the 
same  to  the  clerk  with  instructions  not  to  hand  it  over  to  the 
applicant  until  the  Inspector  had  reported  in  favour  of  the  appli- 
cant.    R  V.  Paton,  35  Q.B.  (Ont.),  442. 
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48.  Any  member  of  any  Board  of  License  Commissioners,  or  any  Inspector, 
ofticer,  or  other  person  who,  contrary  to  the  provisions  of  this  Act,  knowingly 
issues,  or  causes  or  procures  to  be  issued,  a  tavern  or  shop  license,  or  a  certi- 
Hc4vte  therefor,  shall,  upon  conviction  thereof,  for  each  oifence  pay  a  tino  of 
not  less  than  forty  dollars,  nor  more  than  one  hundred  dollars,  and  in  default 
of  payment  of  such  fine  the  offender  or  offenders  may  be  imprisoned  in  the 
County  Gaol  of  the  County  in  which  the  conviction  takes  place,  for  a  period 
not  exceeding  three  calendar  months. 

49.  If  any  officer  of  any  Municipal  Corporation  is  convicted  of  any  ofi'ence 
under  this  Act,  he  shall,  in  addition  to  any  other  penalty  to  which  he  may  be 
liable  under  this  Act,  thereby  forfeit  and  vacate  his  office,  and  shall  be  dis- 
qualified to  hold  any  office  in  any  Municipality  in  this  Province  for  two  years 
thereafter. 

50.  If  any  member  of  any  Municipal  Council  is  convicted  of  any  offence 
under  this  Act,  he  shall,  in  addition  to  any  other  p3nalty  to  which  he  may 
be  liable  under  this  Act.  thereby  forfeit  and  vacate  his  seat,  and  shall  be  in- 
eligible to  be  elected  to  or  to  sit  or  vote  in  any  Municipal  Council  for  two 
years  thereafter  ;  and  if  any  such  person,  after  the  forfeiture  aforesaid,  sits 
or  votes  in  any  Municipal  Council,  he  shall  incur  a  penalty  of  forty  dollars 
for  every  day  he  so  sits  or  votes. 

51.  Any  person  who  sells  or  barters  spirituous,  fermented  or  manufactured 
liquors  of  any  kind,  or  intoxicating  liquors  of  any  kind,  without  the  license 
therefor  by  law  required,  or  who  otherwise  violates  any  other  provision  of 
this  Act,  in  respect  of  which  violation  no  other  puaishment  is  prescribed, 
shall  for  the  first  offence,  on  conviction  thereof,  forfeit  and  pay  a  penalty  of 
not  less  than  twenty  dollars  besides  costs,  and  not  more  than  fifty  dollars  be- 
sides costs  ;  and  for  the  second  offence,  on  conviction  thereof,  such  person 
shall  be  imprisoned  in  the  County .  Gaol  of  the  County  in  which  the  ofi'ence 
was  committed,  to  be  kept  at  hard  labour  for  a  period  not  exceeding  three 
calendar  months . 

The  occupant  of  the  house  is  the  person  liable  to  the  penalty, 
under  this  section,  though  the  sale  is  made  by  some  other  person 
who  cannot  be  proved  to  have  acted  under  or  by  the  directions  of 
such  occupant.     See  section  83. 

52.  For  punishment  of  offences  against  section  forty-three  of  this  Act,  a 
penalty  ?or  the  first  offence  against  the  provisions  thereof,  of  not  less  than 
twenty  dollars  with  costs  or  fifteen  days'  imprisonment  with  hard  labour,  in 
case  of  conviction,  shall  be  recoverable  from,  and  leviable  against,  the  goods 
and  chattels  of  the  person  or  persons  who  are  the  proprietors  in  occupancy, 
or  the  tenants  or  agents  in  occupancy  of  the  said  place  or  places,  who  ar© 
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found  by  himself,  herself,  or  themselves,  or  his,  her,  or  their  servants  or  agents 
to  have  contravened  the  enactment  in  the  said  forty-third  section,  or  any  part 
thereof  ;  for  the  second  offence,  a  penalty  against  aU  such  of  not  less  than 
forty  dollars  with  costs,  or  twenty  days'  imprisonment  with  hard  labour  ;  for 
a  third  offence,  a  penalty  against  all  such  of  not  less  than  one  hundred  dollars 
with  costs,  or  fifty  days'  imprisonment  with  hard  labour  ;  and  for  a  fourth 
or  any  after  offence,  a  penalty  against  all  such  of  not  less  than  one  nor  more 
than  three  months'  imprisonment  with  hard  labour,  in  the  Common  Gaol  of 
the  County  wherein  such  place  or  places  are. 

53.  The  Mayor  or  Police  Magistrate  of  a  Town  or  City,  or  the  Reeve  of  a 
Township  or  Tillage,  with  any  one  Justice  of  the  Peace,  or  any  two  Justices 
of  the  Peace  having  jurisdiction  in  the  ToAvnship  or  Village,  upon  informa- 
tion to  them,  or  one  of  them  respectively,  that  any  keeper  of  any  inn,  tavern, 
ale-house,  beer-house,  or  other  house  of  public  entertainment,  situate  within 
their  jurisdiction,  sanctions  or  allows  gambling  or  riotous  or  disorderly  con- 
duct in  his  tavern  or  house,  may  summon  the  keeper  of  such  inn,  tavern,  ale 
or  beer-house  to  answer  the  complaint,  and  may  investigate  the  same  sum- 
marily, and  either  dismiss  the  complaint  with  costs  to  be  paid  by  the  com- 
plainant or,k;onvict.the  keeper  of  having  an  improper  or  a  riotous  or  disorderly 
house,  as  the  case  may  be,  and  annul  his  license,  or  suspend  the  same  for  not 
more  than  sixty  days,  with  or  without  costs,  as  in  his  or  their  discretion  may 
seem  just;  and  in  case  the  keeper  of  any  such  inn,  tavern,  ale-house,  beer- 
house or  place  of  public  entertainment,  is  convicted  under  this  section,  and 
his  license  annulled,  he  shall  not  be  eligible  to  obtain  a  license  for  the  period 
of  two  years  thereafter,  and  shall  also  be  liable  to  the  penalties  by  the  fifty- 
first  section  prescribed. 

54.  Any  person  licensed  to  sell  wine,  beer  or  spirituous  liquors,  or  any 
keeper  of  the  house,  shop,  room,  or  other  place  for  the  sale  of  liquors,  who 
knowingly  harbours  or  entertains  any  constable  belonging  to  any  police  force, 
or  suffers  such  person  to  abide  or  remain  in  his  shop,  room  or  other  place 
diuing  any  part  of  the  time  appointed  for  his  being  on  duty,  unless  for  the 
purpose  of  quelling  any  disturbance,  or  restoring  order,  or  otherwise  in  the 
execiition  of  his  duty,  shall,  for  any  of  the  offences  aforesaid,  be  deprived  of 
his  license. 

55.  Any  person  who,  having  violated  any  of  the  provisions  of  this  Act, 
compromises,  compounds  or  settles,  or  offers  or  attempts  to  compromise,  com- 
pound or  settle  the  offence  with  any  person  or  persons,  with  the  view  of  pre- 
venting any  complaint  being  made  in  respect  thereof,  rr  if  a  complaint  has 
been  made  with  a  view  of  getting  rid  of  such  complaint,  or  of  stopping  or 
having  the  same  dismissed  for  want  of  prosecution  or  otherwise,  shall  be 
guilty  of  an  offence  under  this  Act,  and  on  conviction  thereof  shall  be  ira- 
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prisoned  at  hard  labour  in  the  Common  Gaol  of  the  County  in  which  the 
offence  was  committed  for  the  period  of  three  calendar  months. 

This  section  is  within  the  powers  of  the  Provincial  Legislature, 
though  under  the  British  North  America  Act  1807,  s.  91,  No.  27, 
the  right  to  legislate  as  to  the  criminal  law,  is  vested  in  the  Parlia- 
ment of  Canada.  R.  v.  Boardman,  30  Q.  B.  (Ont.),  553.  See  s. 
92,  Nos.  9,  15, 16. 

See  on  this  section,  R.  v.  Mason,  17  C.  P.  (Ont.),  534. 

.")().  Every  person  who  is  concerned  in,  or  is  a  party  to,  the  compromise, 
composition  or  settlement  mentioned  in  the  next  preceding  section,  shall  be 
guilty  of  an  offence  under  this  Act,  and  on  conviction  thereof  shall  be  impri- 
soned in  the  Common  Gaol  of  the  County  in  which  the  offence  was  commit- 
ted, for  the  period  of  three  calendar  months. 

57.  Any  person  who,  on  any  prosecution  under  this  Act,  tampers  with  a 
witness,  either  before  or  after  he  is  summoned  or  appears  as  such  witness  on 
any  trial  or  proceeding  under  this  Act,  or  by  the  offer  of  money,  or  by 
threats,  or  in  any  other  way,  either  directly  or  indirectly,  induces  or  attempts 
to  induce  any  such  person  to  absent  himself,  or  to  swear  falsely,  shall  be 
liable  to  a  penalty  of  fifty  dollars  for  each  offence. 

Penalties  not  to  be  Remittedt^ 

58.  No  Police  Magistrate  or  Justice  or  Justices  of  the  Peace,  License  Com- 
missioner or  Inspector,  or  Municipal  Council  or  Municipal  officer,  shall  have 
any  power  or  authority  to  remit,  suspend  or  compromise  any  penalty  or  pun- 
ishment inflicted  under  this  Act. 

Recovery  of  Penalties  by  Distress. 

59.  For  the  recovery  of  the  penalties  in  money  under  this  Act,  and  legal 
costs,  upon  and  after  conviction  in  cases  not  appealable,  and  in  cases  appeal- 
able where  an  appeal  has  not  been  perfected  according  to  law,  it  shall  be 
lawful  for  any  Justice,  Justices  or  Police  Magistrate  to  issue  a  warrant  of 
distress  to  any  constable  or  peace  officer,  against  the  goods  and  chattels 
of  the  person  or  persons  convicted  ;  and  in  case  no  sufficient  distress  is 
found  to  satisfy  the  said  conviction,  then  in  cases  not  otherwise  provided  for 
by  this  Act,  it  shall  be  lawful  for  the  said  Justice,  Justices  or  Police  Magis- 
trate to  order  that  the  person  or  persons  so  convicted  be  imprisoned  in 
any  Common  Gaol  or  Gaol  or  Lock-up  House,  within  the  County  in  which  such 
conviction  was  made,  for  any  period  not  exceeding  thirty  days,  unless  the 
penalty  and  all  costs  are  sooner  paid. 
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PKOSECTTIONS. 

65.  All  informations  or  complaints  for  the  prosecution  of  any  oflFence 
against  any  of  the  provisions  of  this  Act,  shall  be  laid  or  made  in  writing 
(within  thirty  days  after  the  commission  of  the  offence,  or  after  the  cause  uf 
action  arose,  and  not  afterwards,)  before  any  Justice  of  the  Peace  for  the 
County  or  District  in  which  the  offence  is  alleged  to  have  been  committed,  or 
ia  Cities  and  Towns  where  there  is  a  Police  Magistrate,  before  such  Police 
Magistrate,  but  may  be  made  without  any  oath  or  affirmation  to  the  truth 
thereof,  and  the  same  may  be  according  to  the  form  of  Schedule  C.  to  this 
Act  or  to  the  like  effect. 

Under  this  section  the  information  must  shew  that  it  is  laid 
within  thirty  days  after  the  commission  of  the  offence,  or  after  the 
cause  of  action  arose.     See  ante,  p.  99. 

But  the  information  need  not  contain  an  express  allegation  to 
this  effect.  If  it  appears  on  the  face  of  the  information  this  will 
suffice.  Thus  where  a  conviction  on  its  face  was  dated  on  the 
30th  of  April,  and  alleged  the  sale  of  liquor  on  the  12th  of  April 
in  the  same  year,  it  was  held  no  objection  that  the  proceedings 
were  not  stated  to  have  been  begun  within  the  twenty  days  from 
the  offence  limited  by  s.  2-39  of  the  29  »Sc  30  Vic,  chap.  51,  for  the 
fact  sufficiently  appeared  on  the  face  of  the  conviction.  Reid  v. 
McWhinnie,  27  Q.  B.  (Ont.),  289. 

Where,  therefore,  the  information  in  the  form  given  in  "Schedule 
C,"  shews  the  day  of  sale  as  in  that  form,  and  also  the  day  of  the 
laying  of  the  information,  this  will  be  sufficient  without  any 
express  allegation  that  the  la3'ing  of  the  information  is  within  the 
the  thirty  days  ;  pro\"ided,  of  course,  that  the  fact  is  so. 

The  court  would  no  doubt  sustain  an  information  which  followed 
the  form  C.  in  the  schedule.  See  s.  75  ;  R.  v.  Stradcan,  20  C.  P. 
(Ont.),  182  ;  Reid  v.  MeWhinnie,  27  Q.  B.  (Ont.),  289. 

Under  the  (Ont.)  32  Vic,  chap.  32,  it  was  not  necessary  that  it 
should  appear  on  the  face  of  the  conviction  that  the  prosecution 
was  commenced  within  twenty  days  of  the  commission  of  the 
offence.  This  latter  point,  however,  depended  upon  the  peculiar 
language  of  the  Act,  or  rather  upon  the  fact  that  the  section  of  the 
Act  containing  the  limitation,  was  entirely  distinct  from  the 
section  creating  the  offence  and  imposing  the  penalty — the  latter 
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beinij  s.  22,  and  the  former  s.  25.  The  rule  in  such  cases  is  tliat 
the  limitation  arising  under  a  distinct  clause  is  matter  of  defence 
and  need  not  appear  on  the  face  of  the  conviction.  R.  v.  Strachan, 
20  C.  P.  (Ont.),  182  ;   Wray  v.  Toke,  12  Q.  B.,  492. 

The  conviction  was  sustained  on  the  above  ground,  and  on  the 
further  ground  that  it  substantially  followed  the  form  given  in  the 
statute,  and  therefore  no  further  allegations  were  necessary.  See 
ante,  p.  127. 

It  has  been  held  in  the  Province  of  Quebec  tha^  in  a  prosecution 
for  selling  liquor  without  license,  the  information  need  not  be 
under  oath.  Ex  parte  Cousine,  7  L.  C.  J.,  112  ;  see  also  R.  v. 
McCormell,  6  O.  S.,  G29. 

As  the  procedure  in  these  prosecutions  is  governed  by  the 
Statute  of  Canada,  32  &  38  Vic,  chap.  31  (see  Rev.  Stat.  (Ont.)) 
chap.  181,  s.  68),  the  formalities  already  stated  to  be  necessary  on 
informations  must  be  observed.     See  ante,  p.  96. 

66.  Any  person  may  be  prosecutor  or  complainant  in  prosecutions  under 
this  Act. 

This  section  expressly  enables  any  person  to  prosecute  under 
the  Act.     See  ante,  p.  96. 

A  Deputy  Revenue  Inspector  may  validly  sign  a  plaint  or  in- 
formation for  selling  liquors  without  a  license.  Reynolds  and 
Durnford,  7  L.C.  J.,  228. 

67.  No  License  Commissioner  or  Inspector  of  Licenses,  who  is  a  Justice  of 
the  Peace,  shall  try  or  adjudicate  upon  any  complaint  for  an  infraction  of 
any  of  the  provisions  of  this  Act  committed  within  the  limits  of  the  License 
District  for  which  he  is  a  Commissioner  or  Inspector  ;  but  this  section  shall 
not  be  construed  to  apply  to  a  Judge,  or  Junior  Judge  or  Deputy  Judge  of  a 
County. 

68.  All  prosecutions  for  the  punishment  of  any  offence  against  any  of  the 
provisions  of  sections  thirty-nine,  forty,  forty-three,  forty-four,  forty-five, 
forty-seven,  fifty-one  and  fifty -three  of  this  Act,  or  any  section  for  the  contra- 
vention of  which  a  penalty  or  punishment  is  prescribed  by  section  fifty-one, 
whether  the  prosecution  is  for  the  recovery  of  a  penalty  or  for  punishment  by 
imprisonment, may  take  place  before  any  two  or  moreof  Her  Majesty's  Justices 
of  the  Peace  having  jurisdiction  in  the  County  or  District  in  which  the  ofFence- 
is   committed,  or   in    Cities  and    Towns  where  there  is  a  Police  Magistrate, 
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before  the  Police  Magistrate  of  the  City  or  Town,  who  shall  have 
authority  to  hear  and  determine  anj-  case  in  which  the  oflfence  is  alleged  to 
have  been  committed  within  the  County  (for  judicial  purposes)  wherein  such 
City  or  Town  is  situate,  in  a  summary  manner,  according  to  the  provisions 
and  after  the  forms  contained  in  and  appended  to  the  Act  of  Parliament  of 
Canada,  (32  &  33  Vic,  chap.  31,)  entitled  "J.?i,  Act  respecting  the  duties  of 
Justices  of  the  Peace  oxit  of  Sessions,  in  relation  to  Summary  Convictions  and 
Orders,"  which  Act  and  the  Acts  alrea^ly  passed,  or  which  may  be  hereafter 
passed,  amending  the  same,  shall  be  held  to  apply  to  all  prosecutions  and 
proceedings  under  this  Act,  so  far  as  consistent  with  this  Act. 

This  section  requires  that  the  prosecution  be  before  two  or  more 
Justices  having  jurisdiction  where  the  offence  is  committed,  or 
where  there  is  a  Police  Maoistrate,  before  such  Police  Maofistrate. 
As  we  have  already  seen,  compliance  with  this  provision  is  neces- 
sary ;  ante,  p.  1.5.5-6.  Where  the  conviction  is  by  one  Justice 
only,  it  should  either  shew  that  such  Justice  is  the  Police  Magis- 
trate, or  that  he  is  acting  for  the  Police  Magistrate  by  reason  of  his 
illness  or  absence,  or  at  his  request.  R  v.  Clancey,  7  P.  R.  (Ont.), 
35  ;  Rev.  Stat.  (Ont),  chap.  72,  s.  6.  And  the  Justices  must  be 
present  and  acting  together  during  the  whole  of  the  hearing  and 
determination  of  the  case  ;  ante,  p.  157.  But  one  Justice  may 
receive  the  information  and  take  all  proceedings  preliminary  to 
the  hearing  ;  ante,  p.  155. 

2.  The  Justices  or  Police  Magistrate  shall  in  all  cases  reduce  to  writing  the 
e\'idence  of  the  witnesses  examined  before  them,  or  him,  and  shall  read  the 
same  over  to  such  witnesses,  who  shall  sign  the  same. 

See  as  to  this  clause,  R.  v.  Flannigan,  32  Q.  B.,  (Ont.),  593-9. 

69.  All  prosecutions  under  this  Act,  other  than  those  mentioned  in  section 
sixty-eight,  whether  for  the  recovery  of  a  penalty  or  otherwise,  may  be 
brought  and  heard  before  any  one  or  more  of  Her  Majesty's  Justices  of  the 
Peace  in  and  for  the  County  where  the  forfeiture  took  place,  or  the  penalty 
was  incurred,  or  the  offence  was  committed  or  wrong  done,  and  in  Cities  and 
Towns  in  which  there  is  a  Police  Magistrate,  before  the  Police  Magistrate  ; 
and  the  procedure  shall  be  governed  by  The  Act  respecting  Summary  Con- 
victions before  Justices  of  the  Peace. 

.  The  Act  refen-ed  to  is  the  Rev.  Stat.  (Ont.),  chap.  74. 

70.  In  all  cases  where  the  Board  of  License  Commissioners  in  Cities  passes 
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a  resolution  in  pursiuance  of  the  powers  conferred  upon  them  by  the  fourth 
and  fifth  sections  of  this  Act,  and  in  and  by  any  such  resolution,  penalties  are 
imposed  for  the  infraction  thereof,  such  penalties  may  be  recovered  and 
enforced  by  summary  proceedings  before  the  Police  Magistrate  (if  any,)  or 
before  any  Justice  of  the  Peace  having  jurisdiction,  in  the  manner  and  to  the 
extent  that  by-laws  of  Municipal  Councils  may  be  enforced  under  the  auth- 
ority of  "  The  Municipal  Act  "  (Rev.  Stat.  (Ont.),  chap.  174,)  and  the  convic- 
tions in  such  proceedings  may  be  in  the  form  set  forth  in  section  four  hundred 
and  seven  of  the  said  last  mentioned  Act. 


(Jn  cases  under  Section  51.^ 

71.  In  all  cases  of  prosecution  for  any  oflfeuce  against  any  of  the  provisions 
of  this  Act,  for  which  any  penalty  or  punishment  is  prescribed  by  the  fifty- 
first  section  of  this  Act,  the  conviction  or  order  of  the  said  Justices  or  Police 
Magistrate,  as  the  case  may  be,  shall,  except  as  hereinafter  mentioned,  be 
final  and  conclusive,  and  except  as  hereinafter  mentioned,  against  such  con- 
viction or  order  there  shall  be  no  appeal  to  the  Covirt  of  General  Sessions  of 
the  Peace,  or  to  any  other  Court. 

(2)  An  appeal  shall  lie  from  a  conviction  for  any  offence  for  which  a  penalty 
or  punishment  is  prescribed  by  the  fifty-first  section  of  this  Act  to  the  Judge 
of  the  County  Court  of  the  County  in  which  the  conviction  is  made,  sitting 
in  Chambers,  without  a  jury,  provided  a  notice  in  writing  of  such  appeal  is 
given  to  the  prosecutor  or  complainant  within  five  days  after  the  date  of  the 
said  conviction,  subject  to  the  following  provisions. 

(3)  The  person  convicted,  in  case  he  is  in  custody,  shall  either  remain  in  cus- 
tody until  the  hearing  of  such  appeal  before  the  said  Judge,  or  (where  the  pen- 
alty of  imprisonment  with  or  without  hard  labovir  is  adjudged)  shall  enter  into 
a  recognizance  with  two  sufiicient  sureties,  in  the  sum  of  two  hundred  dollars 
each,  before  the  convicting  Justices  or  Police  Magistrate,  conditioned  person- 
ally to  appear  before  the  said  Judge,  and  to  try  such  appeal  and  abide  his 
judgment  thereupon,  and  to  pay  such  costs  as  he  may  order,  and  in  case  the 
appeal  is  against  a  conviction  whereby  only  a  penalty  or  sum  of  money  is  ad- 
judged to  be  paid,  the  appellant  may  (although  the  order  directs  imprison- 
ment in  default  of  payment),  instead  of  remaining  in  custody  as  aforesaid, 
give  such  recognizance  as  aforesaid,  or  may  deposit,  with  the  said  Justices  or 
Police  Magistrate  convicting,  the  amount  of  the  penalty  and  costs,  and  a 
further  sum  of  twenty-five  dollars  to  answer  the  respondent's  costs  of  appeal. 

(4)  Upon  such  recognizance  being  given  or  deposit  made,  the  said  Justices 
or  Police  Magistrate  shall  liberate  such  person  if  in  custody,  and  shall  forth- 
with deliver  or  transmit  by  registered  letter  post-paid,  the  depositions  and 
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Ijapers  iii  the  case,  with  the  recognizauce  or  deposit,  as  the  case  may  be,  to 
the  Clerk  of  the  County  Court  of  the  County  wherein  such  conviction  was 
had. 

(5)  The  practice  and  procedure  upon  such  appeal,  and  all  the  proceedings 
thereon,  shall  thenceforth  be  governed  by  The  Act  respecting  the  Procedure 
mt,  Appeals  to  the  Judge  of  a  County  Cmirt  from  Summnry  Convictions  (Rev. 
Stat.  (Ont.),  chap  75),  so  far  as  the  same  is  not  inconsistent  with  this  Act. 

In  cases  other  than  those  under  Section  51. 

72.  In  all  cases  of  prosecutions  for  any  oflfence  against  any  of  the  provisions 
of  this  Act,  other  than  those  for  which  any  penalty  or  punishment  is  pre- 
scribed by  the  said  fifty-first  section,  an  appeal  shall  lie  from  any  order  or 
conviction,  in  the  same  manner  and  to  the  same  extent  as  is  provided  in 
and  by  The  Act  respecting  Summary  Convictions  before  Justices  of  the  Peace. 

The  Act  referred  to  is  the  Rev.  Stat.  (Ont.),  chap.  74. 

PROCEDUEE   IN   CASES   WHERE   PREVIOUS   CONVICTION  CHARGED. 

73.  The  proceedings  upon  any  information  for  committing  an  offence 
against  any  of  the  provisions  of  this  Act,  in  case  of  a  previous  conviction  or 
convictions  being  charged,  shall  be  as  follows  : 

(1)  The  Justices  or  Police  Magistrate  shall  in  the  first  instance  inquire  con- 
cerning such  subsequent  offence  only,  and  if  the  accused  be  found  guiltj' 
thereof,  he  shall  then,  and  not  before,  be  asked  whether  he  was  so  previously 
convicted,  as  alleged  in  the  information,  and  if  he  answers  that  he  was  so 
previously  convicted,  he  may  be  sentenced  accordingly  ;  but  if  he  denies 
that  he  was  so  previously  convicted,  or  stands  mute  of  malice,  or  does  not  an- 
swer directly  to  such  question,  the  Justices  or  Police  Magistrate  shall  then 
inquire  concerning  such  previous  conviction  or  convictions. 

(2)  The  number  of  such  previous  convictions  shall  be  proveable  by  the  pro- 
duction of  a  certificate  under  the  hand  of  the  convicting  Justices  or  Police      j 
Magistrate,  or  of  the  Clerk  of  the  Peace,  without  proof  of  his  signature  or 
efficial  character,  or  by  other  satisfactory  evidence. 

(3)  A  conviction  may  in  any  case  be  had  as  for  a  first  offence,  notwith- 
standing that  there  may  have  been  a  prior  conviction  or  convictions  for  the 
same  or  any  other  offence. 

(4)  Convictions  for  several  offences  may  be  made  under  this  Act,  although 
such  offences  may  have  been  committed  on  the  same  day  ;  but  the  increased 
penalty  or  punishment  hereinbefore  imposed  shall  only  be  recoverable  in  the 
case  of  offences  committed  on  different  days  ;  and  after  information  laid  for 
a  first  offence. 
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(5)  In  the  event  of  any  conviction  for  any  second  or  nubsequent  offence  be- 
coming void  or  defective,  jvfter  the  making  thereof,  by  reason  of  any  previ- 
ous conviction  being  set  aside,  (luashed,  or  otherwise  rendered  void,  the  Jus- 
tices or  Police  Magistrate  by  whom  such  second  or  subsequent  conviction 
was  made,  may  by  warrant  under  his  or  their  hand  summon  the  person  con- 
victed to  appear  at  a  time  and  a  place  to  be  named  in  such  warrant,  and  may 
thereupon,  upon  proof  of  the  due  service  of  such  warrant,  if  such  jjerson  fails 
to  appear,  or  on  his  appearance,  amend  such  second  or  subsequent  convic- 
tion, and  adjudge  such  penalty  or  punishment  as  niighL  have  been  adjudged 
had  such  previous  conviction  never  existed,  and  such  amended  conviction 
shall  thereupon  be  held  valid  to  all  intents  and  purposes,  as  if  it  had  been 
made  in  tlie  first  instance. 

(6)  In  case  any  person  who  has  been  convicted  of  a  contravention  of  any 
provision  of  any  of  the  sections  of  this  Act,  numbered  thirty-nine,  forty, 
forty-one,  forty-two  or  forty-four,  or  any  section  for  the  contravention  of 
which  a  penalty  or  punishment  is  prescribed  by  section  fifty-one,  if  after- 
wards convicted  of  an  ott'ence  against  any  provision  of  any  of  the  said  sec- 
tions, such  conviction  shall  be  deemed  a  conviction  for  a  second  offence, 
within  the  meaning  of  section  fifty-one,  and  may  be  dealt  with  and  punished 
accordingly,  although  the  two  convictions  may  have  been  under  different  sec- 
tions ;  and  in  case  any  such  person  is  afterwards  again  convicted  of  a  con- 
travention of  any  provision  of  any  of  the  said  sections,  whether  similar  or 
not  to  the  previous  <  'fl'ences,  such  conviction  shall  in  like  manner  be  deemed 
a  conviction  for  a  third  offence,  within  the  meaning  of  section  fifty-one,  and 
may  be  dealt  with  and  punished  accordingly. 

F.,  was  convicted  on  the  5th  of  February,  before  W.  R.,  a  Jus- 
tice of  the  Peace,  for  that  he  did  on  Sunday,  the  19th  of  January, 
sell  and  receive  pay  for  intoxicating  liquor  at  his  hotel,  and  was 
fined  S40  and  costs,  to  be  paid  forthwith,  and  in  default  of  distress, 
to  be  imprisoned  for  twenty  days  at  hard  labour. 

On  the  12th  of  February,  F.  was  convicted  before  D.  S.,  and  J. 
L.,  two  Justices  of  the  Peace,  for  that  he  did  "  on  Sunday,  the  26th 
of  January,  sell  and  receive  pay  for  intoxicating  liquors,"  &c., 
"  the  same  being  the  third  offence,"  &;c.,  and  was  fined  $100  and 
costs,  and  in  default  of  distress,  to  be  imprisoned  for  fifty  days. 

A  certificate  of  the  first  named  conviction  was  before  the 
magistrates  on  the  second  conviction.  There  was  also  evidence 
of  the  sale  of  liquor  by  defendant  on  three  Sundays,  but  the  in- 
formation did  not  allege  the  previous  offence.  It  was  not  shown 
whether  defendant  was  licensed. 
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The  Court  held  that  the  first  conviction  was  bad,  for  it  did  not 
show  whether  it  was  for  selling  liquor  without  a  license,  or  hav- 
ing a  license  for  selling  on  Sunday,  and  if  for  selling  without  a 
license  it  was  bad  because  it  awarded  imprisonment  at  hard 
labour,  and  if  for  selling  on  Sunday,  then  because  it  was  not 
alleged  to  be  a  second  offence.  It  was  held  also,  that  the  second 
conviction  was  bad,  because,  if  for  selling  without  a  license,  the 
fine  was  beyond  what  the  statute  warranted,  and  if  for  selling  on 
Sunday,  it  was  not  shown  or  charged  that  defendant  was  licensed  ; 
and  because  the  information  did  not  charge  the  two  'previous 
off'ences.     R  v.  French,  84-  Q.  B.  (Ont.),  403. 

FORM   OF   INFORMATIONS   AND   OTHER   PROCEEDINGS — AMENDMENTS. 

74.  In  describing  the  offences  respecting  the  sale  or  other  disposal  of 
liquor,  or  the  keeping,  or  the  consumption  of  liquor  in  any  information,  sum- 
mons, conviction,  warrant,  or  proceeding  under  this  Act,  it  shall  be  sufficient 
to  state  the  sale,  disposal,  keeping,  or  consumption  of  liquor  simply,  without 
stating  the  name  or  kind  of  such  li({Uor,  or  the  price  thereof,  or  any  person 
to  whom  it  was  sold  or  disposed  of,  or  by  whom  it  was  consumed  ;  and  it 
shall  not  be  necessary  to  state  the  quantity  of  liquor  so  sold,  disposed  of, 
kept,  or  consumed,  except  in  the  case  of  offences  where  the  quantity  is  essen- 
tial, and  then  it  shall  be  sufficient  to  allege  the  sale  or  disposal  of  more  or 
less  than  such  quantity. 

It  is  not  necessary,  in  a  conviction  for  selling  liquor  without 
license,  to  mention  the  statute  under  which  the  conviction  took 
place.     R  V.  Strachan,  20  C.  P.  (Ont.),  182. 

Prior  to  the  passing  of  this  statute  it  was  held  that  the  person 
to  whom  the  liquor  was  sold  should  have  been  named  or  describ- 
ed.    R  V.  Cavanagh,  27  C.  P.  (Ont.),  537. 

Where  no  person  is  mentioned,  and  a  subsequent  charge  is  made, 
evidence  outside  the  conviction  would  have  to  be  resorted  to,  to 
prove  the  identity  of  the  charge  and  the  defendant.  Similarity 
of  name  would  not  alone  be  sutiicient,  and  where  the  name  was 
wholly  unknown,  it  would  especially  be  a  question  of  external 
evidence.  All  carefully  drawn  forms  mention  the  name  of  some 
vendee,  or  if  unknown,  it  is  so  stated.  R  v.  Strachan,  20  C.  P. 
(Ont.),  182-7. 

An  information  stated  that  defendant,  "  a  licensed  hotel  keeper 
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in  the  Town  of  Peterborough,  did,  on  Sunday,  the  2nd  July,  1876, 
at  the  hotel  occupied  by  him  in  the  said  town,  dispose  of  intoxi- 
cating liquor  to  a  person  who  liad  not  a  certificate  therefor,  &c.," 
and  the  conviction  thereunder  stated  that  the  defendant  was  con- 
victed "upon  the  information  and  complaint  of  J.  Q  ,  the  above- 
named  complainant,  and  another,  before  the  undersigned,"  &c., 
"  for  that  the  said  defendant,"  &c.,  in  the  words  of  the  informa- 
tion. The  court  held  that  the  person  to  whom  the  liquor-  was  sold 
should  have  been  named  or  described,  but  that  such  an  objection, 
under  32  «Sc  33  Vic,  chap.  29,  s.  32,  which  applies  to  informations, 
was  only  tenable  on  motion  to  quash  the  information  when  be- 
foie  the  magistrate;  that  it  sufficiently  apjjeared  that  the  hotel  was 
a  licensed  hotel,  at  which  liquor  was  allowed  to  ba  sold ;  that  a 
sale  "  at  "  the  hotel  was  equivalent  to  a  sale  "therein  or  on  the 
premises  thereof,"  and  that  it  sufficiently  appeared  that  the  de- 
fendant was  "  the  proprietor  in  occupancy,  or  tenant,  or  agent 
in  occupancy."  It  was  held  also  that  the  words  "  and  another  " 
could  be  treated  as  surplusage,  it  appearing  in  fact  that  J.  Q. 
was  the  only  complainant.     R.  v.  Cavanagh,  27  C  P.  (Ont.),  537. 

A  conviction  for  that  one  H.,  on  "  did  keep  his  bar-room 
open,  and  allow  parties  to  frequent  and  remain  in  the  same, 
contrary  to  law,"  was  held  clearly  bad  as  showing  no  offence  ; 
so  a  conviction  for  that  the  said  "  H "  did  sell  wine,  beer, 
and  other  spirituous  or  fermented  liquors,  to  wit,  "  one 
glass  of  whiskey,  contrary  to  law,"  not  alleging  that  the  sale  was 
without  license,  was  held  bad  for  uncertainty,  as  not  showing 
whether  the  offence  was  for  selling  without  license,  or  during 
illegal  hours.     R.  v.  Haggard,  30  Q.  B.  (Ont.),  152. 

A  conviction  under  40  Geo.  III.,  chap.  4,  for  selling  liquor 
without  license  was  quashed  because  the  information  stated 
that  "  the  defendant  was  in  the  habit  of  selling  spirituous 
liquor  without  license,"  without  charging  any  specific  of- 
fence, and  not  showing  time  nor  place,  nor  that  the  liquors 
were  sold  by  retail,  and  also  because  the  conviction  directed 
the  defendant  to  pay  the  costs  of  the  prosecution  without 
specifying  the  amount.  R.  v.  Ferguson,  3  O.  S.,  220.  But 
it  was  no  objection,  under  29  &  30  Vic,  chap.  51,  s.  254,  that 
26 
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the  costs  of  conveying  the  defendant  to  gaol  in  the  event  of  im- 
prisonment were  specified,  Eeid  v.  3Ic  Whinnie,  27  Q.  B.  (Ont.), 
289.     See  ante,  p.  133. 

In  Reid  v.  McWhinnie,  27  Q.  B.  (Ont.),  289,  it  was  held  suffi- 
cient to  state  the  offence  in  the  conviction  as  selling  "  a  certain 
spirituous  liquor  called  whiskey,"  though  s.  254  of  the  29  &  30 
Vic,  chap.  51,  which  created  the  offence,  mentioned  "  intoxicating 
liquor  of  any  kind,"  for  intoxicating  liquor  and  spirituous 
liquor  were  used  in  the  Act  as  convertible  terms,  and 
in  the  Customs  Act  of  the  same  session  whiskey  was  re- 
cognised as  a  spirituous  liquor.  The  offence  alleged  was  sell- 
ing "  a  certain  quantity,  to-wit,  one  pint."  This  was  held 
sufficient  without  negativing  that  it  was  a  sale  in  the  ori- 
ginal packages  within  the  exemption  in  s.  252  of  the  Act, 
for  it  would  be  judicially  noticed  that  a  pint  was  less  than  five 
gallons  or  twelve  bottles,  which  the  packages  must  at  least  have 
contained.     lb. 

The  following  conviction  for  selling  spirituous  liquors  by  retail 
contrary  to  law,  namely : — "  That  A.  B.,  of,  &c.,  merchant  and 
shopkeeper,  did  within  the  space  of  six  calendar  months,  now  last 
past,  in  the  year  aforesaid,  at,  kc,  sell  and  vend  a  certain  quality 
of  spirituous  liquors  in  less  quantity  than  one  quart,  to  wit,  one 
pint,  &c.,  without  license  for  that  purpose,  previously  obtained, 
contraiy  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided," was  held  bad  in  substance,  in  leaving  it  doubtful  under 
which  of  the  statutes,  40  Geo.  III.,  chap.  4  ;  6  Wm,  I V.,  chap.  2  ; 
6  Geo.  IV.,  chap.  4 — and  for  what  ofience  the  conviction  was  made. 
Wilson  V.  Graybiel,  5  Q.B.  (Ont.),  227. 

Where  a  statute  imposes  a  fine  for  the  first  ofience,  and  the  con- 
viction is  for  a  fine,  it  has  been  held  not  necessary  to  specify 
whether  the  conviction  was  for  the  fii'st  or  second  ofience,  as  from 
the  punishment  awarded  the  court  would  imply  the  first  offence. 
R.  V.  Strachan,  20  C.  P,  (Ont.),  182. 

Where  a  particular  act  constitutes  the  offence,  it  is  enough  to 
describe  it  in  the  words  of  the  Legislature,  and  a  conviction  under 
the  (Ont.,)  32  Vic,  chap.  32,  alleging  that  the  defendant  sold  spi- 
rituous liquors  by  retail  without  Ucense,  stating  time  and  place 
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was  held  sufficient  without  a  statement  of  kind  and  quantity.  R. 
V.  King,  20  C.  P.  (Ont.),  246  ;  Re  Donelly,  20  C.  P.  (Ont.),  165; 
iinte,ip.   129. 

A  conviction  for  selling  liquor  without  license  is  bad,  if  it  do  not 
specify  the  day  on  which  the  offence  was  committed.  R.  v.  French, 
2  Kerr,  121  ;  see  the  form  of  conviction  Schedule  "  G." 

Where  the  jurisdiction  of  the  Justice  appeared  on  the  convic- 
tion, the  offence  being  alleged  to  have  happened  at  the  Town  of 
Moncton,  where  it  was  heard  and  tried,  and  the  conviction  being 
in  the  form  prescribed  by  the  (N.  B.,)  Rev.  Stat.,  chap.  138,  and 
the  place  of  sale  spoken  of  at  the  trial  appearing  to  be  known  to 
all  parties,  and  no  objection  having  been  then  made  that  it  was 
not  within  the  jurisdiction  of  the  Justices,  it  was  held  that  the 
jurisdiction  sufficiently  appeared,  though  it  was  not  shown  by 
positive  evidence  that  the  offence  was  committed  within  the  limits 
of  the  Town  of  Moncton.    Ex  parte  Ditnlop,  3  Allen,  281. 

A  conviction  under  28  Vic,  chap.  22,  for  selling  liquor  without 
a  license,  omitted  to  state  that  defendant  had  been  convicted  of 
selling  "  by  retail."  It  was  held  on  appeal  to  the  Quarter  Sessions 
that  the  offence  was  not  sufficiently  stated  in  the  conviction,  and 
it  was  accordingly  quashed.  It  was  also  held  that  the  proper 
time  for  applying  to  amend  the  conviction  under  the  29  &  30 
Vic,  chap.  50,  was  at  the  time  it  was  made,  and  that  it  could  not 
afterwards  be  amended  under  the  provisions  of  that  Act.  Bird 
V.  Brian,  3  L.  C.  G.,  60 ;  see  32  &  33  Vic,  chap.  31,  s.  68. 

In  an  appeal  from  a  conviction  for  selling  liquor  contrary  to 
chapter  22  of  the  (N.  S.)  Revised  Statutes,  the  Court  will  allow 
the  original  summons  to  be  amended.  Taylor  v.  Marshall,  2 
Thomson,  10. 

75.  The  forms  given  in  the  Schedules  to  this  Act,  or  any  forms  to  the  like 
effect,  shall^be  siifficient  in  the  cases  thereby  respectively  provided  for,  and 
where  no  forms'are  prescribed  by  the  Schedules  new  ones  may  be  framed  ac- 
cording to  those  appended  to  The  Act  of  Canada  32  &  33  Vic,  chap.  31,  en- 
titled "An  Act  respectitig  the  duties  of  Jiistices  of  the  Peace  out  of  Sessions  m 
relation  to  Summary  Convictions  and  Orders,"  or  The  Revised  Statute  respect- 
ing the  Procedxtre  on  Appeals  to  the  Judge  of  the  County  Court  from,  Summary 
Convictions,  Rev.  Stat.  (Ont.),  chap.  75,  or  any  Acts  amending  the  same  re- 
spectively— such  forms  being  made  short  and  concise  in  the  iiiode  indicated 
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in  the  Schedules  to  this  Act  which  shall  serve  as  guides  so  far  as  the  particula 
case  will  allow. 

A  conviction  following  the  forms  given  by  the  Act  will  be  good 
Where  a  conviction  awarded  imprisonment  in  default  of  distress, 
and  in  that  respect  followed  the  form  in  the  Act,  it  was  held  suffi- 
cient. R.  v.  Stracht.n,  20  C.P.  (Ont.),  182;  see  also  Reid  v.  Mc- 
Whinnie,  27  Q.  B.  (Ont.),  289. 

76.  In  the  event  of  any  variance  between  the  information  and  evidence 
adduced  in  support  thereof,  the  Justice,  Justices  or  Police  Magistrate  may 
amend  or  alter  such  information,  and  may  substitute  for  the  offence  charged 
therein,  any  other  offence  against  the  provisions  of  this  Act  ;  but  if  it  appears 
that  the  defendant  has  been  materially  misled  by  such  variance,  the  said 
Justice,  Justices  or  Police  Magistrate  shall  thereupon  adjourn  the  hearing  of 
the  case  to  some  future  day,  unless  the  defendant  waives  such  adjournment. 

77-  No  conviction  or  warrant  enforcing  the  same  or  other  process  or  pro- 
ceeding under  this  Act  shall  be  held  insufficient  or  invalid  by  reason  of  any 
variance  between  the  information  or  conviction,  or  by  reas 'n  of  any  other 
defect  iu  form  or  s'lbstance,  provided  it  can  be  understood  from  such  convic- 
tion, warrant,  process  or  proceeding  that  the  same  was  made  for  an  offence 
against  some  provision  of  this  Act,  within  the  jurisdiction  of  the  Justice, 
Justices,  or  Police  Magistrate  who  made  or  signed  the  same,  and  provided 
there  is  evidence  to  prove  such  offence,  and  it  can  be  understood  from  such 
conviction,  warrant,  or  process,  that  the  appropriate  penalty  or  punishment 
for  such  offence  was  intended  to  be  thereby  adjvidged. 

(2)  Upon  any  application  to  quash  such  conviction,  or  warrant  enforcing 
the  same,  or  other  process  or  proceeding  whether  in  appeal  or  upon  habeas 
corpus,  or  by  way  of  certioi-an  or  otherwise,  the  Court  or  Judge  to  which  such 
appeal  is  made  or  tf)  which  such  application  has  been  made  ujjon  habeas  corpiis 
or  by  way  of  certiorari,  or  otherwise,  shall  dispose  of  such  appeal  or  applica- 
tion upon  the  merits,  notwithstanding  any  such  variance  or  defect  as  afore- 
said, and  in  all  cases  where  it  appears  that  the  merits  have  been  tried,  and 
that  the  conviction,  warrant,  process,  or  proceeding  is  sufficient  and  valid 
under  this  section  or  o*;herwise,  such  conviction,  warrant,  process,  or  proceed- 
ing shall  be  affirmed,  or  shall  not  be  quashed  (as  tlie  case  may  be),  and  such 
Court  or  Judge  may,  in  any  case,  amend  the  same  if  necessai-y,  and  any  con- 
viction, warrant,  process  or  proceeding  so  affirmed,  or  affirmed  and  amended, 
ghall  be  enforced  in  the  same  manner  as  convictions  affirmed  on  appeal,  and 
the  costs  thereof  shall  be  recoverable  as  if  originally  awarded. 

See  as  to  atnendment  of  conviction,  ante,  p.  339. 
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KVIDENCE,    &C. 

78.  In  any  prosecution  or  proceeding  inider  this  Act,  in  which  proof  is 
rtHjuired  respecting  any  license,  a  certificate  under  the  hand  of  the  License 
Inspector  of  the  District  shall  be  prima  facie,  proof  of  the  existence  of  a 
license,  and  of  the  person  to  whom  the  same  was  granted  or  transferred  ;  and 
the  production  of  such  certificate  shall  be  sufficient  piima  facie  evidence  of 
the  facts  therein  stated  and  of  the  authority  of  the  License  Inspector,  with- 
out any  proof  of  his  appointment  or  signature. 

It  seems  that  maoistrates  have  not  the  risrht,  where  a  formal 
existinglicen.se  is  ])roduced,  to  go  behind  it  for  the  purpose  of  en- 
quiring, not  into  the  simple  issue  is  the  defendant  licensed  or  un- 
licensed, but  whether  certain  preliminary  requisites  have  or  have 
not  been  complied  with  before  the  license  produced  had  been  given 
to  the  tavern-keeper.  And  the  quashing  of  a  by-law,  under  wldch 
a  certificate  has  been  granted,  and  license  issued  for  the  sale  of 
spirituous  liquors,  does  not  nullify  the  license,  and  a  conviction 
for  selling  liquor  without  license  cannot  therefore,  under  these 
circumstances,  be  supported.     R.  v.  Staford,  22  C.  P.  (Ont.),  177. 

The  Revised  Statutes  (Ont.),  chap.  62,  s.  9,  provides,  that  on  the 
trial  of  any  proceeding,  matter  or  question,  under  "  The  Liquor 
License  Act,'  or  on  the  trial  of  any  proceeding,  matter  or  ques- 
tion before  any  Justice  or  Justices  of  the  Peace,  Mayor  or  Police 
Magistrate,  in  any  matter  cognizable  by  such  Justice  or  Justices, 
Mayor  or  Police  Magistrate,  not  being  a  crime,  the  party  opposing 
or  defending,  or  the  wife  or  husband  of  such  person  opposing  or 
defending,  shall  be  competent  and  compellable  to  give  evidence  in 
such  proceeding,  matter  or  question. 

An  information  under  the  43rd  section  of  the  Rev.  Stat.  (Ont.), 
chap.  181,  for  selling  intoxicating  liquors  on  a  Sunday,  is  an  infor- 
mation for  a  crime  within  the  meaning  of  the  said  section  of  the 
Rev.  Stat.  (Ont.),  chap.  62,  and  therefore  the  defendant  cannot  be 
compelled  to  give  evidence  against  himself — the  general  policy  of 
the  law  not  compelling  any  man  to  criminate  himself — where, 
therefore,  in  a  prosecution  for  selling  liquor  on  a  Sunday,  the  de- 
fendant was  compelled  to  give  evidence  which  established  the 
charge,  and  there  was  no  other  evidence,  the  conviction  was 
quashed.     R.  v.  Roddij,  41  Q.  B.  (Ont.),  291. 
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The  court,  in  this  case,  expressed  an  opinion  that,  where  the 
proceeding,  although  before  Justices  of  the  Peace,  is  not  simply 
for  the  recovery  of  money  payable  to  some  individual  infor- 
mant, but  for  the  punishment  of  an  offence  against  social  order, 
and  where  the  punishment  may  be  not  only  the  imposition  of  a 
fine,  but  imprisonment,  and  that  at  hard  labour,  the  offence, 
whether  created  or  assumed  to  be  created  by  the  Dominion  or 
Provincial  Legislature,  is  looked  upon  as  a  crime,  and  the  prosecu- 
tion a  criminal  prosecution,  so  as  to  exclude  the  testimony  of  the 
accused,  either  for  or  against  himself.     lb.  302. 

79.  Any  resolution  of  the  Board  of  License  Commissioners  passed  under 
the  fourth  and  fifth  sections  of  this  Act  shall  be  sufficiently  authenticated 
by  being  signed  by  the  Chairman  of  the  Board  which  passed  the  same  ;  and 
a  copy  of  any  such  resolution  written  or  printed,  and  certified  to  be  a  true 
copy  by  any  member  of  such  Board,  shall  be  deemed  authentic,  and  be  re- 
ceived in  evidence  in  anj'  Court  of  Justice  without  proof  of  any  such  signa- 
ture, unless  it  is  specially  pleaded  or  alleged  that  the  signature  to  any  such 
original  regulation  has  been  forged. 

80.  Any  house,  shop,  room,  or  other  place  in  which  are  proved  to  exist  a 
bar,  counter,  beer  pumps,  kegs,  jars,  decanters,  tumblers,  glasses,  or  any 
other  appliances  or  preparations  similar  to  those  usually  found  in  taverns  and 
shops  where  spirituous  or  fermented  liquors  are  accustomed  to  be  sold»or 
traflicked  in,  shall  be  deemed  to  be  a  place  in  which  spirituous,  fermented  or 
other  manufactured  liquors  are  kept  or  had  for  the  purpose  of  being  sold, 
bartered  or  traded  in,  imder  the  fortieth  section  of  this  Act,  unless  the  con- 
trary is  proved  by  the  defendant  in  any  prosecution  ;  and  the  occupant  of  such 
house,  shop,  room  or  other  place  shall  be  taken  conclusively  to  be  the  person 
who  has,  or  keeps  therein,  such  liquors  for  sale,  barter  or  traffic  therein. 

81 .  In  proving  the  sale  or  disposal,  gratuitous  or  otherwise,  or  consumption 
of  liquor  for  the  purpose  of  any  proceeding  relative  to  any  offence  under  this 
Act,  it  shall  not  be  necessary  to  show  that  any  money  actually  passed,  or  any 
liquor  was  actually  consumed,  if  the  Justices,  Police  Magistrate,  or  Court 
hearing  the  case  is  or  are  satisfied  that  a  transaction  in  the  nature  of  a  sale 
or  other  disposal  actually  took  place,  or  that  any  consumption  of  liquor  was 
about  to  take  place  ;  and  proof  of  consumption  or  intended  consumption  of 
liquor  on  premises  under  license  or  in  respect  to  which  a  license  is  required 
under  this  Act,  by  some  person  other  than  the  occupier  of  said  premises, 
shall  be  evidence  that  such  liquor  was  sold  to  the  i  erson  consuming  or  being 
about  to  consume  or  canying  away  the  same,  as  against  the  holder  of  the 
license  or  the  occupant  of  the  said  premises. 
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82.  In  Cities,  Towns  and  incorporated  Villages,  in  all  cases  where  any 
person  or  persons  other  than  members  of  the  family  or  household  of  the 
keeper  of  a  licensed  tavern  or  saloon,  is  or  are  found  frequenting  or  present, 
or  gas  or  other  light  is  seen  burning  in  the  bar-room  of  such  tavern  or  saloon, 
where  liqxior  is  trafficked  in,  at  any  time  during  which  the  sale  or  other  dis- 
posal of  liquors  is  prohibited  by  any  provision  of  this  Act,  any  such  fact, 
when  proved,  shall  be  deemed  and  taken  as  prima  facie  evidence  that  a  sale 
or  other  disposal  of  liquors  by  the  keeper  of  such  tavern  or  other  place  has 
taken  place  contrary  to  the  provisions  of  the  forty-third  section  of  this  Act ; 
and  such  keeper  may  thereupon  be  convicted  of  an  offence  against  said  section, 
and  shall,  upon  conviction,  be  subject  to  the  punishment  prescribed  in  and 
by  the  fifty-second  section  of  this  Act. 

83.  The  occupant  of  any  house,  shop,  room  or  other  place  in  which  any 
sale,  barter  or  traffic  of  spirituous,  fermented  or  manufactured  liquors,  or  any 
matter,  act  or  thing  in  contravention  of  any  of  the  provisions  of  this  Act, 
has  taken  place,  shall  be  personally  liable  to  the  penalty  and  punishments 
prescribed  in  the  fifty-first  and  fifty-second  sections  of  this  Act,  as  the  case 
may  be,  notwithstanding  such  sale,  barter  or  traffic  be  made  by  some  other 
person,  who  cannot  be  proved  to  have  so  acted  under  or  by  the  directions  of 
such  occupant,  and  proof  of  the  fact  of  svich  sale,  barter  or  traffic,  or  other 
act,  matter  or  thing,  by  any  person  in  the  employ  of  such  occupant,  or  who 
is  suffered  to  be  or  remain  in  or  upon  the  premises  of  such  occupant,  or  to  act 
in  any  way  for  such  occupant,  shall  be  conclusive  evidence  that  such  sale, 
})arter  or  traffic,  or  other  act,  matter  or  thing,  took  place  with  the  authority 
and  by  the  direction  of  such  occupant. 

This  section  applies  where  the  act  complained  of  was  done 
either  by  the  occupant  or  by  some  other  person.  R.  v.  Breen,  36 
Q.  B.  (Ont.),  84. 

It  seems  that  if  the  act  of  sale  by  the  person  other  than  the 
occupant,  were  an  isolated  act,  and  wholly  unauthorized  by  him, 
and  not  in  any  way  in  the  course  of  his  business,  but  a  thing  done 
wholly  by  the  unwarranted  or  wilful  act  of  the  subordinate,  the 
occupant  might  escape  personal  liability.  R.  v.  King,  20  C.  P. 
(Ont.),  246. 

The  statute  points  at  two  distinct  classes  of  offenders ;  first, 
those  who  sell  liquor  without  a  license,  and  second,  those  who, 
having  such  license,  sell  liquor  within  the  prohibited  hours.  In 
the  latter  case,  though  the  tavern  may  be  the  property  of  the  de- 
fendant, unless  he  is  in  occupancy  as  proprietor  or  as  tenant  or 
agent,  he  is  not  liable.  Thus,  if  the  owner  of  a  tavern,  but  not 
occupying  it  or  carrying  on  the  business,  had  gone  into  it  and  sold 
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a  glass  of  liquor,  he  would  not  be  within  the  Act.  So  if  a 
stranger,  a  mere  trespasser,  went  into  the  tavern  either  in  the 
absence  of,  or  against  the  will  of  the  actual  tenant  or  occupant, 
and  not  in  any  way  as  the  agent  of  the  occupant,  and  sold  liquor 
to  another  person,  he  would  not  be  within  the  Act. 

A  conviction  that  one  G.  P.,  of,  &c.,  inn-keeper,  after  the 
hour  of  sev^en  in  the  evening,  and  before  the  hour  of  twelve  o'clock 
of  the  night  of  Saturday,  in  and  at  his  tavern,  &c.,  being  a  place 
where  intoxicating  liquors  were  .allowed  to  be  sold  by  retail,  did 
unlawfully  sell  and  otherwise  dispose  of,  and  permit,  and  allow 
to  be  drunk,  kc,  one  glassful  of  beer,  &c.,  was  held  bad,  as  not 
necessarily  bringing  the  defendant  within  the  class  of  persons  de- 
signated by  the  statute  of  Ontario,  32  Vic.  chap.  32,  s,  24,  viz. : — 
"  The  person  or  persons  who  are  proprietors  in  occupancy,  or  ten- 
ants or  agents  in  occupancy  of  the  said  place  or  places,"  for  the 
word  "  inn-keeper  "  only  amounted  to  a  mere  description  and  not 
to  ai;  averment  of  his  filling  such  character;  and  the  words  "in 
and  at  his  tavern,"  did  not  necessarily  mean  the  proprietor  in 
occupancy,  kc,  to  whom  the  license  was  granted,  and  who  alone 
was  liable,  but  would  also  include  the  owner  or  proprietor,  even  if 
he  were  not  the  occupar.t.     R.  v.  Parlee,  23,  C.  P.  (Ont.),  359. 

84.  In  any  prosecution  under  this  Act  for  the  sale  or  other  disposal  of  liquor 
without  the  license  required  by  law,  it  shall  not  benecessary  that  any  witness 
should  depose  directly  to  the  precise  description  of  the  liquor  sold  or  bartered 
or  the  precise  consideration  therefor,  or  to  the  fact  of  the  sale  fir  other  dis- 
posal having  taken  place  with  his  [^participation  or  to  his  own  personal  ard 
certain  knowledge,  but  the  Justices  or  Police  Magistrate  trying  the  case,  so 
soon  as  it  appear  to  them  or  him  that  the  circumstances  in  evidence  suffici- 
ently establish  the  infraction  of  law  complained  of,  shall  put  the  defendant 
on  his  defence,  and  in  default  of  his  rebuttal  of  such  evidence,  shall  convict 
him  accordingly.  , 

85.  In  any  prosecution  under  this  Act,  whenever  it  appears  that  the  defen- 
dant has  done  any  act  or  been  guilty  of  any  omission  in  respect  of  which, 
were  he  not  duly  licensed,  he  would  be  liable  to  some  penalty  under  this  Act, 
it  shall  be  incumbent  upon  the  defendant  to  prove  that  he  is  duly  licensed, 
and  that  he  did  the  said  act  lawfully. 

The  general  rule  of  law  is  that  the  burden  of  proof  lies  on  the 
party  who  substantially  asserts  the  affirmative,  though  he  may 
not  do  so  in  form.     But  where  any  one  is  proceeded  against  for 
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doing  an  act  which  ho  is  not  pennittod  to  do,  unless  he  has  some 
special  license  or  qualification  in  his  favour,  it  is  sufficient  to  charge 
this  want  of  license  or  qualification  against  the  party,  and  it  is 
for  him  to  prove  his  license  or  qualification  affirmatively.  R.  v. 
Turner.  5  M.  &  S.,  206. 

Therefore,  in  a  prosecution  for  selling  liquor  without  licence,  it 
is  for  the  defendant  to  show  his  license,  not  for  the  informant  to 
negative  its  existence.  Re  Barrett,  28  Q.  B.  (Ont.),  559  ;  ex  parte 
Parks,  3  Allen,  237. 

(2)  The  production  of  a  license  which  on  its  face  purports  to  be  duly  issued, 
and  which,  were  it  duly  issued,  would  be  a  lawful  authority  to  the  defendant 
for  such  act  or  omission ,  shall  be  prima  facie  evidence  that  the  defendant  is 
so  entitled,  and  in  all  cases  the  signature  to  and  upon  any  instrument  purpor- 
ting to  be  a  valid  license  shall  prima  facie  be  taken  to  be  genuine. 

Witnesses. 

86.  In  any  prosecution  under  this  Act  the  Justice,  Justices  or  Police 
Magistrate  trying  the  case  may  summon  any  person  represented  to  him  or 
them  as  a  material  witness  in  relation  thereto  ;  and  if  such  person  refuses  or 
neglects  to  attend  pursuant  to  such  summons,  the  Justice,  Justices,  or  Police 
Magistrate  may  issue  his  or  their  warrant  for  the  arrest  of  such  person  ;  and 
he  shall  thereupon  be  brought  before  the  Justice, Justices  or  Police  Magistrate, 
and  if  he  refuses  to  be  sworn  or  to  affirm,  or  to  answer  any  questions  touching 
the  case,  he  may  be  committed  to  the  Common  Gaol  of  the  County,  there  to 
remain  until  he  consents  to  be  sworn  or  to  affirm,  and  to  answer. 

Under  the  former  statute,  the  informer  was  a  competent  wit- 
ness, being  expressly  made  so  by  the  statute.  R.  v.  Strachan, 
20  C.  P.  (Ont.),  182. 

87.  Any  person  summoned  as  a  party  to,  or  as  a  witness  in,  any  proceeding 
under  this  Act,  may,  by  the  summons,  be  required  to  produce,  at  the  time 
and  place  appointed  for  his  attendance,  all  books  and  papers,  accounts,  deeds 
and  other  documents  in  his  possession,  custody  or  control,  relating  to  any 
matter  connected  with  the  said  proceeding,  saving  all  just  exceptions  to  such 
production  ;  and  shall  be  liable  to  the  same  penalties  for  non-production  of 
such  books,  papers  or  documents,  as  he  would  incur  by  refusal  or  neglect  to 
attend,  pursuant  to  such  summons,  or  to  be  sworn  or  to  answer  any  ques- 
tion touching  the  case. 

95.  Any  officer,  policeman  or  constable,  or  Inspector  of  Licenses  may,  for  the 
purpose  of  preventing  or  detecting  the  violation  of  any  of  the  provisions  of  this 
Act,  which  it  is  his  duty  to  enforce,  at  any  time  enter  into  any  and  every  part  of 
any  inn,  tavern,  or  other  house  or  place  of  public  entertainment,  shop,  ware- 
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house,  or  other  place  wherein  refreshments  or  liquors  are  sold,  or  reputed  to 
be  sold,  whether  under  license  or  not,  and  may  make  searches  in  every  part 
thereof,  and  of  the  premises  connected  therewith,  as  he  may  think  necessary 
for  the  purpose  aforesaid. 

(2)  Every  person  being  therein,  or  having  charge  thereof,  who  refuses  or 
fails  to  admit  such  oflBcer,  policeman  or  constable,  or  Inspector  demanding  to 
enter  in  pursuance  of  this  section  in  the  execution  of  his  duty,  or  who  ob- 
structs or  attempts  to  obstruct  the  entry  of  siich  officer,  policeman,  constable, 
or  Inspector,  or  any  such  searches  as  aforesaid,  shall  be  liable  to  the  penalties 
and  punishments  prescribed  by  section  fifty-one  of  this  Act. 

96.  Any  Justice  of  the  Peace  or  Police  Magistrate,  if  satisfied  by  information 
on  the  oath  of  any  such  officer,  policeman,  constable,  or  Insi)ector,  that  there 
is  reasonable  ground  for  belief  that  any  spirituous  or  fermented  liquor  is  being 
kept  for  sale  or  disposal  contrary  to  the  provisions  of  this  Act  in  any  unlicensed 
house  or  place  within  the  jurisdiction  of  the  Justice  or  Magistrate,  may  in  his 
discretion  grant  a  warrant  under  his  hand,  bj^  virtue  whereof  it  shall  be  lawful 
for  the  person  named  in  such  warrant  at  any  time  or  times  within  ten  days 
from  the  date  thereof,  to  enter,  and,  if  need  be,  by  force,  the  place  named  in 
the  warrant,  and  every  part  thereof,  or  of  the  premises  connected  therewith, 
and  examine  the  same  and  search  for  liquor  therein  ;  and  for  this  purpose 
may,  with  such  assistance  as  he  deems  expedient,  break  open  any  door,  lock, 
or  fastening  of  such  premises,  or  any  part  thereof,  or  of  any  closet,  cupboard, 
box,  or  other  article  likely  to  contain  any  such  liquor  ;  and  in  the  event  of  any 
liquor  being  so  found  unlawfully  kept  on  the  said  premises,  the  occupant  there- 
of shall, until  the  contrary  is  proved,  be  deemed  to  have  kept  such  liquor  for  the 
purpose  of  sale,  contrary  to  the  provisions  of  the  fortieth  section  of  this  Act. 

97.  It  shall  be  the  duty  of  every  officer,  policeman,  constable,  or  Inspector 
of  Licenses  in  each  Municipality,  to  see  that  the  several  provisions  of  this 
Act  are  duly  observed,  and  to  proceed  by  information  and  otherwise  prosecute 
for  the  punishment  of  any  oflTence  against  the  i^rovisions  of  this  Act ;  and  in 
case  of  wilful  neglect  or  default  in  so  doing  in  any  case,  such  officer,  police- 
man, constable,  or  Inspector  shall  incur  a  penalty  of  ten  dollars  for  each  and 
every  such  neglect  and  default. 


SCHEDULE  "C." 
(Section  65  aiid  76.) 

GENERAL  FORM  OF  INFORMATION. 


Ontario,  ^  The  Information  of  A.B.,  of  the  Township  of  York,  in 

County  of  York,    >      the  County  of  York,  License  Inspector,  laid  before  me. 

To  Wit  :  )      CD. ,  Police  Magistrate  in  and  for  the  City  of  Toronto, 

[or  one  of  her  Majesty's  Justices  of  the  Peace  in  and  for  the  County  of  YorkJ, 
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the  day  of  ,  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and 

Tlie  said  informant  says  he  is  informed  and  believes  that  X.Y. ,  on  the 

day  of  ,  in  the  year  of  our  Lord  one  thousand  eight 

liundred  and  ,  at  the  Township  of  York,  in  the  County  of  York, 

unlawfully  did  sell  liquor  without  the  license  therefor  by  law  required  [or  as 
tlw  case  may  be-r—Sec  forms  hi  Schedule  D~\. 

A.  B. 
Laid  and  signed  before  me  the     -> 
day  and  year,  and  at  the  place      j 
tirst  above-mentioned.  y 

C.  D., 
P.M.  or  J.P. 


SCHEDULE  D. 

{Section  75.) 

FORMS   FOR   DESCRIBING   OFFENCES. 

1.  Neglecthig  to  keep  license  exposed.     (Section  37.) 

"  That  X.  Y.  having  a  license  by  wholesale  [or  a  shop,  or  a  tavern,  or  a 
vessel  license]  on  at  unlawfully  and  wilfully  {or  negli- 

gently) omitted  to  expose  the  said  license  in  his  warehouse  [or  shop,  or  in  the 
bar-room  of  his  tavern,  or  in  the  bar-saloon,  or  bar- cabin  of  his  vessel,"  as  the 
case  may  be]. 

2.  NegUcti/ng  to  exhibit  notice  of  license.     (Section  38. ) 

'•'  That  X.  Y.  being  the  keeper  of  a  tavern  [or  inn  or  house  or  place  of  pub- 
lic entertainment]  in  respect  of  which  a  tavern  license  has  duly  issued  and  is 
in  force  on  at  unlawfully  did  not  exhibit 

over  the  door  of  such  tavern  [or  inn,  &c.,]  in  large  letters  the  words  '  Licensed 
to  sell  wine,  beer,  and  other  spirituous  or  fermented  liquors,'  as  required  by 
'  The  Liquor  License  Act.'  " 

3 .  Scde  without  licen'he.     (Section  39. ) 

"  That  X.  Y.,  on  the  day  of  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and  at  in  the 

County  of  unlawfully  did  sell  liquor  without  the  license 

therefor  by  law  required." 

4.  Keeping  liquor  without  license.     (Section  40.) 

"  That  X.  Y.  on  at  unlawfully  did  keep  liquor 

for  the  purpose  of  sale,  barter  and  traffic  therein,  without  the  license  there- 
for by  law  required." 
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5.  Sale  of  liquw  on  licensed  premises  during  prohibited  hours.     Sections  43 
and  52. 

"  That  X.  Y.  on  at  in  his  premises  [or  on,  or 

out  of,  or  from,  his  premises]  being  a  place  where  liquor  may  be  sold,  im- 
lawfuUy  did  sell  [or  dispose  of]  liquor  during  the  time  prohibited  by  "  Tht 
Liquor  Liceit^e  Act  "  (or  by  by-law  of  the  Municipal  Council  of 
cr  of  the  License  Commissioners  for  the  District  of  or  as  the  case 

may  be')  for  the  sale  of  the  same,  without  any  requisition  for  medical  pur- 
poses as  required  by  said  Act  being  produced  by  the  vendee  or  his  agent.'' 

6.  Allovnng  liqiurr  to  be  drunk  on  licensed  premises  during  prohibited  hours. 
(Sections  43  and  52. ) 

"  That  X.  Y.  on  at  in  his  premises,  being  a 

place  where  liquor  may  be  [or  is]  sold,  by  retail  [or  wholesale]  imlawfully  did 
allow  [or  permit]  liquor  to  be  diiink  in  such  place  during  the  time  prohibited 
by  "  The  Liquor  License  Act  "  for  the  sale  of  the  same  by  a  person  other  than 
the  occupant,  or  some  member  of  his  family,  or  a  lodger  in  his  house. " 

7.  Sale  of  less  than  three  half-pints  under  shop  license.     (Section  2  (3) . 

"  That  X.  Y.  having  a  shop  license  on  at  unlawfully 

did  sell  liquor  in  less  quantit)'  than  three  half -pints." 

8    Sale  under  wholesale  license  in  less  than  wholesale  quantities.     (Sections  2 
(4),  and  41. 

"  That  X.  Y.  having  a  license  to  sell  by  wholesale  on  at 

unlawfully  did  sell  liquor  in  less  quantity  than  five  gallons  [or,  than  one 
dozen  bottles  of  three  half-pints  each,  or  than  two  dozen  bottles  of  three- 
fourths  of  a  pint  each]." 

9.  Alloioing  liquor  to  be  cons^imed  in  shop.     (Section  45. ) 

"  That  X.  Y.  having  a  shop  license  on  at  unlaw- 

fully did  allow  liquor  sold  by  him  (or  in  his  possession),  and  for  the  sale  of 
which  a  license  is  required,  to  be  consumed  within  his  shop  [or  within  the 
building  of  which  his  shop  forms  part,  or,  within  a  building  which  com- 
municates by  an  entrance  with  his  shop],  by  a  purchaser  of  such  liquor  [or, 
by  a  person  not  usually  resident  within  the  building  of  which  such  shop 
forms  a  part] ." 

10.  Allovying  liquor  to  be  consumed  on  premises  under  loholesale  license.    (Sec- 
tion 46. ) 

' '  That  X.  Y.  having  a  license  by  wholesale,  on  at 

unlawfully  did  allow  liquor  sold  by  him  [or  in  his  possession  for  sale]  and  for 
the  sale  of  which  such  license  is  required,  to  be  consumed  within  his  ware- 
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liouso  [or  shop,  or  within  a  building  wliich  forms  part  of  (or  in  appurtenant  to 
or  which  communicates  by  an  entrance  witli  a  warehouse  or  shop,  or  premi- 
ses) wherein  an  article  to  be  sold  (or  disposed  of)  under  such  license,  is  sold 
by  retail  )or  wherein  there  is  kept  a  broken  package  of  an  article  for  sale 
under  such  license)]. " 

11.  Ulejal sale  by  druggists.     (Section  42.) 

"  That  X.  Y.  being  a  chemist  [or  druggist]  on  at 

did  unlawfully  sell  liquor  for  other  than  strictly  medicinal  purposes  [or  sell 
liquor  in  packages  of  more  than  twelve  ounces  at  one  time  without  a  certifi- 
cate from  any  registered  medical  practitioner,  or  sell  liquor  without  record- 
ing the  same],  as  required  by  "  The  Liquor  License  Act." 

12.  Illegal  sale  under  VI! ssel  license.     (Section  44.) 

'  •  That  X.  Y.  being  authorized  to  sell  liquor  on  a  vessel  called  the  '  Spar- 
taik,'  on  at  unlawfully  did  sell  [or  dispose 

of]  liquor  to  be  consumed  by  a  person  other  than  a  passenger  on  such  vessel 
while  in  port  [or  unlawfully  did  allow  liquor  to  be  consumed  on  such  vessel 
during  the  time  prohibited  by  "  The  Liquor  License  Act,"  for  the  sale  of 
thv)  same  without  any  requisition  for  medical  purposes,  as  required  by  said 
Act].'' 

]  3.   Keeping  a  disorderly  house.     (Section  53. ) 

''  That  X.  Y.  being  the  keeper  of  a  tavern  [or  ale-house,  or  beer-house,  or 
house  of  public  entertainment],  situate  in  the  City  [or  Town,  or  Village,  or 
Township],  of  in  the  County  of  on 

in  his  said  tavern  [or  house]  unlawfully  did  sanction  [or  allow]  gambling,  [or 
riotous,  or  disorderly  conduct]  in  his  said  tavern  [or  house]." 

14.  Harbouring  Constables  on  duty.     (Section  54. ) 

' '  That  X.  Y.  being  licensed  to  sell  liquor  at  on 

unlawfully  and  knowingly  did  harbour  [or  entertain  or  sufi"er  to  abide  an<r 
remain  on  his  premises]  O.  P.,  a  constable  belonging  to  a  police  force,  during 
a  part  of  the  time  appointed  for  his  being  on  duty,  and  not  for  the  purpose  of 
quelling  a  disturbance  or  restoring  order,  or  executing  his  duty." 

15.  Compromising  or  compounding  a  prosecution.     (Section  55.) 

"That  X.  Y.  havin;,'  violated  a  provision  of  '  The  Liquor  License  Act,'  on 
at  unlawfully  did  compromise  [or  compound,  or 

settle,  or  offer,  or  attempt  to  compromise,  compound  or  settle],  the  offence 
with  A.  B.,  with  a  view  of  preventing  any  complaint  being  made  in  respect 
thereof  [or  with  the  view  of  getting  rid  of  or  of  stopping,  or  of  having  the 
complaint  made  in  respect  thereof  dismissed,  as  the  case  inay  be]." 


414  magistrates'  manual. 

16.  Behuf  concerned  in  compromising  a  prosecution.     (Section  56.) 

'*  That  X.  Y.  on  at  unlawfully  was  concerned 

in  [or  a  party  to]  a  compromise  [or  a  composition,  or  a  settlement]  of  an  of- 
fence committed  by  O.  P.,  against  a  provision  of  "  The  Liquor  License  Act.'" 

17.  Tampering  with  a  xvitiiess.     (Section  57.) 

"That  X.  Y.  on  a  certain  prosecution  imder  '  The  Liqnor  License  Act,'  on 
at  unlawfully  did  tamper  with  0.  P. ,  a  witness  in 

such  prosecution  before  [oi-  after]  he  was  summoned  [or  appeared]  as  such 
witness  on  a  trial  [or  proceeding]  under  the  said  Act,  [or  unlawfully  did  in- 
duce, or  attempt  to  induce  0.  P.,  a  witness  in  such  prosecution,  to  absent 
himself  or  to  swear  falsely]." 

18.  Refusing  to  admit  policemen.     (Section  95.) 

"  That  X.  Y.  on  the  at  being  in   [or  having 

charge  of]  the  premises  of  O.  P. ,  being  a  place  where  Uquor  is  sold  [or  re- 
puted to  be  sold],  unlawfully  did  refuse  [or  faU]  to  admit  [or  did  obstruct 
or  attempt  to  obstruct]  E.  F.,  an  officer  demanding  to  enter  in  the  execution 
of  his  duty  [or  did  obstruct  or  attempt  to  obstruct  E.  F.,  an  officer 
making  searches  in  said  premises,  and  in  the  premises  connected  with  such 
place]'' 

19.  Officer  refusitig  to  prosecute.     (Sections  94  and  97.) 

"  That  X.  Y.  being  a  police  officer  [or  constable,  or  Inspector  of 
Licenses]  in  and  for  the  Township  of  York,  in  the  County  of  York,  knowing 
that  O.  P.  had  on  at  committed  an  offence  against 

a  provision  of  '  The  Liquor  License  Act,'  imlawfully  and  wilfully  did  and 
still  does  neglect  to  prosecute  the  said  O.  P. ,  for  his  said  offence. " 


SCHEDULE  "E." 
{Section  75.) 

FORM    OF   INFORMATION     FOR   SECOXD,    THIRD,    OR    FOURTH    OFFENCE. 

Ontario,  \  The  Information  of  A.  B. ,  of  &c. ,  License  Inspector, 

County  of  York,      \      laid  before  me  C.  D. ,  Police  Magistrate  in  and  for 
To  Wit :  ;      the  City  of  Toronto  [or  one  of  Her  Majesty's  Jus- 

tices of  the  Peace  in  and  for  the  County  of  York],  the  day  of 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
,  The  said  Informant  says  he  is  informed  and  believes  that  X.  Y,  on 
at  [describe  last  offence]. 
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And  further  tliat  the  said  X.  Y.  was  previously,  to  wit :  on  the  15th  day 
of  December,  A.D.  1876,  at  the  City  of  Toi'onto,  before  C.  D.,  Police  Magis- 
trate in  and  for  the  City  of  Toronto  [ur  at  the  Township  of  York,  in  the 
County  of  York,  before  E.  F.  and  G.  H,,  two  of  Her  Majesty's  Justices  of 
tlie  Peace  for  the  County  of  York],  duly  convicted  of  having,  on  the  30th 
day  of  November,  1876,  at  the  Village  of  Yorkville,  in  the  County  of  York, 
unlawfuly  sold  liquor  without  the  license  therefor  required  by  law  [or  as  the 
case  maij  6e]. 

And  further,  that  the  said  X.  Y.  was  previously,  to  wit  :  on  the  28th 
day  of  November,  A.D.  1876,  at  the  Township  of  Vaughan^  in  the  County 
of  York,  before,  &c.,  [as  in  the  preceding  paragraph],  again  duly  convicted 
of  having,  on  the  10th  day  of  November,  A.D.  1876,  at  the  Township  of 
Etobicoke,  in  the  County  of  York,  having  a  shop  license,  unlawfully  allowed 
liquor  to  be  consumed  within  a  building  which  communicates  by  an  entrance 
with  his  shop,  by  a  person  not  usually  a  resident  within  the  building  of 
which  such  shop  forms  a  part  [or  as  the  case  may  be]. 

And  further,  that  the  said  X.  Y.  was  previously,  to  wit  :  on  the  30th  day 
of  October,  A.D.  1876,  at  the  Village  of  Newmarket,  in  the  County  of  York, 
before,  &c.  (see  above),  again  duly  convicted  of  having,  on  the  25th  day  of 
September,  A.D.  1876,  at  the  Village  of  Yorkville,  in  the  County  of  York 
(being  in  charge  of  the  premises  of  O.  P.,  a  place  where  liquor  was  reputed 
to  be  sold),  unlawfully  failed  to  admit  E.  F.,  an  ofiicer  demanding  to  enter 
in  the  execution  of  his  duty. 

And  the  Informant  says  the  offence  hereinbefore  firstly  charged  against  the 
said  X.  Y.,  in  his  fourth  offence  against  '  The  Liquor  License  Act-'  " 

A.   B. 
Laid  and  signed  before  me  the  day      ^ 

and  year,  and  at  the  place  first      ( 

above  mentioned,  i 

C.  D.,  ) 

J.  P. 


SCHEDULE    "F." 

(Section  75.) 

summons   to   witness. 

Ontario,  \ 

County   of    York,    1  To  J.  K.  ,of  the  City  of  Toronto,  in  the  County  of  York, 
To   Wit  :  ) 

Whereas,  information  has  been  laid  before  me,  C.  D.,  one  of  Her  Maj- 
esty's Justices  of  the  Peace  in  and  for  the  County  of  York,  (or  Police  Magis- 
trate for  the  City  of  Toronto,)  that  X.  Y.,  being  a  druggist,  on  the  10th  day 
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of  January,  A.D.  187  ,  at  the  Township  of  Vaughan,  in  the  County  of  York 
unlawfully  did  sell  liquor  for  other  than  strictly  medicinal  purposes,  and  it  has 
been  made  to  appear  to  me  that  you  are  likely  to  give  material  evidence  on 
behalf  of  the  prosecutor  in  this  behalf. 

These  are  to  require  you,  under  pain  of  imprisomuent  in  the  Common 
Gaol,  personally  to  be  and  appear  on  Tuesday,  the  sixteenth  day  of  Jan- 
uary, A.  D.  187  ,  at  ten  o'clock  in  the  forenoon,  at  the  Town  Hall,  in  the 
Tillage  of  Richmond  Hill,  before  me  or  such  Justice  or  Justices  of  the 
Peace  as  may  then  be  there,  to  testify  what  you  shall  know  in  the  premises 
[and  also  to  bring  with,  you  and  there  and  then  to  produce  all  and  every 
invoices,  day  books,  cash  books  or  ledgers  aud  receipts,  promissory  notes,  or 
other  security  relating  to  the  purchase  or  sale  of  liquor  by  the  said  X.  Y., 
and  all  other  books  and  papers,  accounts,  deeds,  and  other  documents  in 
your  possession,  custody  or  control,  relating  to  any  matter  connected  with 
the  said  prosecution]. 

Given  under  my  hand  and  seal  this  12th  day  of  January,  A.D.  187  ,  at 
the   Village  of  Richmond  Hill,  in  the  Countj  of  York. 

C.  D, 

J.  P.  (L.s.) 


SCHEDULE    "G." 
(Sectio7i    75.) 

FORM     OF    CONVICTION    FOR    FIRST    OFFENCE" 

Ontario,  n      Be  it  remembered  that  on  the  sixth  day  of  Jan- 

Countj'  of  York,,      ^  uary,  in  the  year  of  our  Lord  one  thousand  eight 
To-Wit :  )  hundred  and  seventy-seven,  at  the  City  of  Toronto? 

in  the  said  County  of  York,  X.  Y.  is  convicted  before  me,  C.  D.,  Police  Mag- 
istrate in  and  for  the  City  of  Toronto  {or  before  us,  E.  F.  and  G  H.  two  of  Her 
Majesty's  Justices  of  the  Peace,  in  and  for  the  said  County),  for  that  he  the 
said  X.  Y.,  on  the  second  day  of  January,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and  seventy-seven,  at  the  Township  of  York,  in  the  said 
County,  in  his  premises,  being  a  place  where  liquor  may  be  sold,  unlawfully 
did  sell  liquor  during  the  time  prohibited  by  "  The  Liipior  Intense  Act''  for 
the  sale  of  the  same,  without  any  requisition  for  medicinal  purposes  as  re- 
quired by  said  Act,  being  produced  by  the  vendee  or  his  agent  (or  as  the  case 
may  be),  A.  B.  being  the  informant  and  I  (or  we)  adjudge  the  said  X.  Y. ,  for 
his  said  offence  to  forfeit  and  pay  the  sura  of  twenty  dollars,  to  be  paid  and 
applied  according  to  law,  and  also  to  pay  to  the  said  A.  B.  the  sum  of  six 
dollars  for  his  costs  in  this  behalf,  and  if  the  said  several  sums  be  not  paid 
forthwith,  then*  I  {or  we)  order  the  said  sums  to  be  levied  by  distress  and 
sale  of  the  goods  and  chattels  of  the  said  X.  Y.,  and  in  default  of  sufficient 
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distress  in  that  behalf*  [or  where  the  issuing  of  a  distress  warrant  would  be  mi/n- 
ous to  the  defendant  and  his  family,  or  it  appears  that  he  has  no  goods  whereon 
to  levy  a  distress,  then  instead  of  tJie  ivords  between  the  asterisks**  say  "  inas- 
much as  it  has  now  been  made  to  appear  to  me  (or  us)  that  the  issuing  of  a 
warrant  of  distress  in  this  behalf  would  be  ruinous  to  the  said  X.  Y.  and  his 
family,"  or  "  that  the  said  X.  Y.  has  no  goods  or  chattels  whereon  to  levy 
the  said  several  sums  by  distress"],  I  (or  we)  adjudge  the  said  X.  Y.  to  be  im- 
prisoned in  the  Common  Gaol  for  the  County  of  York,  at  Toronto,  in  the  said 
County,  and  there  to  be  kept  at  hard  labovir  for  the  space  oijifteen  days,  un- 
less the  said  sums  and  the  costs  and  charges  of  conveying  the  said  X.  Y.  to 
the  said  Common  Gaol,  shall  be  sooner  paid. 

Given  under  my  hand  and  seal  [or  our  hands  and  seals]  the  day  and  year 
first  above  mentioned,  at  the  City  of  Toronto,  in  the  County  aforesaid. 

CD.,  (l.s.) 

Police  Magisto'ate, 
or  E.F. 

J".  P.  (l.s.) 

G.H. 

J,  P,  (l.  s,) 


SCHEDULE  "H." 

(Section  75.) 

FOKM   OP   CONVICTION   FOR  A  THIRD   OFFENCE. 

Ontario,         "\  Be  it  Remembered  that  on  the  twenty-second  day  of 
County  of  York,  >    January,  in  the  year  of  our  Lord  one  thousand  eight 
To  wit :  )    hundred  and  seventy-seven,  in  the  City  of  Toronto,  in 

the  said  County,  X.  Y.  is  convicted  before  the  undersigned  C.  D.,  Police 
Magistrate  in  and  for  the  City  of  Toronto,  in  the  said  County,  [or  C.  D.  and 
E.  F.,  two  of  Her  Majesty's  Justices  of  the  Peace  in  and  for  the  said  County], 
for  that  he,  the  said  X.  Y.,  on  the  thirtieth  day  of  December,  in  the  year  of 
our  Lord  one  thousand  eight  hundred  and  seventy-six,  at  the  City  of  Toronto 
[or  Township  of  Scarboro],  in  said  County  {as  the  case  may  6e), having  violated 
a  provision  of  "  The  Liquor  License  Act,"  unlawfully  did  attempt  to  settle  the 
offence  with  A.  B.,  with  the  view  of  having  the  complaint  made  in  respect 
thereof  dismissed.  And  it  appearing  to  me  [or  us]  that  the  said  X.  Y.  was 
previously,  to  wit  :  on  the  15th  day  of  December,  A.D.  1876,  at  the  City  of 
Toronto,  before,  &c.,  duly  convicted  of  having,  on  the  30th  day  of  Novem- 
ber, A.D.  1876,  at  the  Village  of  Yorkville,  unlawfully  sold  liquor  without 
the  license  therefor  by  law  required.  And  it  also  appearing  to  me  [or  us] 
that  the  said  X.  .Y.  was  previously,  to  wit,  on  the  28th  day  of  November, 
27 
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A.D.  1876,  at  the  Township  of  Vaughan,  before,  &c.,  (see  above)  again  duly 
convicted  of  having,  on  the  2nd  day  of  Jfovember,  A.D,  1876,  at  the  Village 
of  Markham  (Tjeing  the  keeper  of  a  tavern,  situate  in  the  said  Tillage  of 
Markham^,  unlawfully  allowed  gambling  in  his  said  tavern  {or  as  the  case  may 
be.) 

I  [or  we],  adjudged  the  offence  of  said  X.  Y.  hereinbefore  firstly  mentioned, 
to  be  his  third  off"ence  against  "  TJie  lAqnor  Liceme  Act"  (A.  B.  being  the  in- 
formant) and  I  [or  we],  adjudged  the  said  X.  Y.  for  his  said  third  offence  to 
be  imprisoned  in  the  Common  Gaol  of  the  said  County  of  York,  at  Toronto, 
in  the  said  County  of  York,  there  to  be  kept  at  hard  labour  for  the  space  of 
three  calendar  months  (ov-  as  the  case  may  be). 

Given  under  my  hand  and  seal  [o?-  our  hands  and  seals]  the  day  and  year 
first  above  mentioned,  at  Toronto,  in  the  County  of  York. 

(L.S.) 
(L.S.) 
(L.S.) 


c. 

D. 

or  C. 

D. 

E. 

F. 

SCHEDULE  "I." 
{Section  75. ) 

WARKANT    OF   COMMITMENT  FOK  FIRST  OFFENCE  WHERE  A  PENALTY  IS  IMPOSED. 

Ontario.  \  To  all  or  any  of  the  Constables  and  other  Peace  OflScers 

County  of  York,  >     in  the  said  County  of  York,  and  to  the  Keeper  of  the 
To  Wit :  )      Common  Gaol  of  the  said  County  at  Toronto,  in  the 

County  of  York. 

Whereas,  X.  Y. ,  late  of  the  City  of  Toronto,  in  the  said  County,  was  on 
this  day  convicted  before  the  undersigned,  C.  D. ,  Police  Magistrate  in  and 
for  the  City  of  Toronto  [or  C.  D.  and  E.  F.,  two  of  Her  Majesty's  Justices  of 
the  Peace  in  and  for  the  City  of  Toronto  or  County  of  York,  as  the  case  may  he], 
for  that  he,  the  said  X.  Y.,  on  at  unlawfully  did  sell 

liquor  without  the  license  therefor  by  law  required  (state  offeiice  as  in  the  con- 
viction), (A.  B.  being  the  informant),  and  it  was  thereby  adjudged  that  the 
said  X.  Y. ,  for  his  said  offence,  should  forfeit  and  pay  the  sum  of 
{as  in  conviction),  and  should  pay  to  the  said  A.  B.  the  sum  of 
for  his  costs  in  that  behalf. 

And  it  was  thereby  fxirther  adjudged  that  if  the  said  several  sums  should 
not  be  paid  forthwith,  the  said  X.  Y.  should  be  imprisoned  in  the  Common 
Gaol  of  the  said  County  at  Toronto,  in  the  said  County  of  York,  there  to  be 
kept  at  hard  labour  for  the  space  of  ,  unless  the  said  several 
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aiims  and  the  coats  and  charges  of  conveying  the  said  X.  Y.  to  the  said  Com- 
mon Gaol  shouUl  be  sooner  paid. 

And  whereas  the  said  X,  Y.  has  not  paid  the  said  several  sums,  or  any  part 
thereof,  although  the  time  for  payment  thereof  has  elapsed. 

[If  a  distress  wiirnud  issued  and  ivits  returned,  no  goods,  or  not  sufficient 
(joods,  smj,  ''And  whereas,  afterwards  on  the  15th  day  of  January,  A.D, 
1877,  I,  the  said  Police  Magisti-ate  (or  we,  the  said  Justices),  issued  a  warrant 
to  the  said  Constables  or  Police  Officers,  or  any  of  them,  to  levy  the  said 
several  sums  of  and  by  distress  and  sale  of  the  goods 

and  chattels  of  the  said  X.  Y.  ; 

"  And  whereas  it  appears  to  me  (or  us)  as  well,  by  the  return  of  the  said 
wairant  of  distress  by  the  constable  who  had  the  execution  of  the  same  as 
otherwise,  that  the  said  Constable  has  made  diligent  search  for  the  goods  and 
chattels  of  the  said  X.  Y.,  but  that  no  sufficient  distress  whereon  to  levy  the 
said  sums  could  befomid."] 

[Or  where  the  issuing  of  a  dist/)'ess  wati'ant  would  he  ruinous  to  the  defendmit 
and  his  family,  or  if  it  appears  that  he  has  no  goods  ivhereoro  to  levy  a  distress, 
then,  instead  of  the  foregoing  recitals  of  the  iss'ite  a^id  return  of  the  distress  war- 
rant, dbc. ,  say : 

"  And  whereas  it  has  been  made  to  appear  to  me  {or  us),  that  the  issuing 
of  a  warrant  by  distress  in  this  behalf  would  be  ruinous  to  the  said  X.  Y.  and 
his  family,"  or  "that  the  said  X.  Y.  has  no  goods  or  chattels  whereon  to 
levy  the  said  sums  by  distress"  as  the  case  may  6e]. 

These  are  therefore  to  command  you,the  said  Constables  or  Peace  Officers, 
or  any  one  of  you,  to  take  the  said  X.  Y.,  and  him  safely  convey  to  the  Com- 
mon Gaol  aforesaid,  at  Toronto,  in  the  County  of  York,  and  there  deliver 
him  to  the  said  Keeper  thereof,  together  with  this  precept. 

And  I  {or  we)  do  hereby  command  you  the  said  Keeper  of  the  said  Com- 
mon Gaol  to  receive  the  said  X.  Y.  into  your  custody  in  the  said  Common 
Gaol,  there  to  imprison  hun  and  keep  him  at  hard  labour  for  the  space  of 
,  unless  the  said  several  sums  and  all  the  costs  and  charges 
of  the  said  distress,  amounting  to  the  sum  of  ,  and  of  the  com- 

mitment and  conveying  of  the  said  X.  Y.  to  the  said  Common  Gaol,  amount- 
ing to  the  further  sum  of  shall  be  sooner  paid  luito  you  the 
said  Keeper,  and  for  so  doing  this  shall  be  your  sufficient  warrant. 

Given  under  my  hand  and  seal  {or  our  hands  and  seals),  this 
day  of  A.D.  187     ,  at  Toronto,  in  the  County  of  York. 

C.  D.  (h.  s.) 

or  CD.  -  (l.  s.) 

E.  F.  (l.  s.) 
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SCHEDULE  "J.'^ 
(Section  75.) 

WABEANT    OF     COMMITMENT    FOR    SECOND    (or  THIRD)    OFFENCE,    WHERE    PUN- 
ISHMENT  IS    BY   IMPRISONMENT   ONLY. 

Ontario,  \  To  all  or  any  of  the  Constables  and  other  Peace  Officers 

County  of  York,  >      in  the  said  County  of  York,  and  to  the  Keeper  of  the 

To  Wit  :  )  Common  Gaol  of  the  said  County,  at  Toronto,  in  the 
County  of  York. 

Whereas  X.  Y.,  late  of  the  of  in  the  said  County, 

was  on  this  day  convicted  before  the  iindersigned  C.  D.  &c.,  (or  C.  D.  and 
E.  F.,  &c. ,  as  in  preceding  form),  for  that  he,  the  said  X.  Y.,  on 
at  (state  offence  with  previous  convictions  as  set  forth  in  the  convic- 

tion foi-  the  second  or  third  offence,  or  as  the  case  may  be,  and  then  proceed  thus): 
"And  it  was  thereby  adjudged  that  the  offence  of  the  said  X.  Y. ,  herein- 
before firstly  mentioned,  was  his  second  (or  third)  oflfence  against  "  The 
Liquor  License  Act  "  (A.  B.  being  the  informant).  And  it  was  thereby  fur- 
ther adjudged  that  the  said  X.  Y.,  for  his  second  (or  third)  offence,  should  be 
imprisoned  in  the  Common  Gaol  of  the  said  County  of  York,  at  Toronto,  in 
the  said  County  of  York,  and  there  to  be  kept  at  hard  labour  for  the  space  of 
three  calendar  months. 

These  are  therefore  to  command  you  the  said  Constables,  or  any  one  of 
you,  to  take  the  said  X.  Y. ,  and  him  safely  convey  to  the  said  Common  Gaol 
at  Toronto,  aforesaid,  und  there  deliver  him  to  the  Keeper  thereof,  with  this 
precept.  And  I  (or  we)  do  hereby  command  you,  the  said  Keeper  of  the  said 
Common  Gaol  to  receive  the  said  X.  Y.  into  your  custody  in  the  said  Com- 
mon Gaol,  there  to  imprison  him  and  to  keep  him  at  hard  labour  for  the 
space  of  three  calendar  months. 

Given  under  ray  hand  and  seal  (or  our  hands  and  seals),  this  day 

of  A.D.  187  ,  at  Toronto,  in  the  said  County  of  York. 

C.  D.  (l.  s.) 

or  CD.  (l.  s.) 

E.  F.  (l.  s.) 
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Abandoning  child.     See  Child. 

Abduction 247 

Abettors — 

In  case3  of  offences  punishable  on  summary  conviction ]10 

Abortion 249 

Abuse  of  Infants 344 

Accessories 340 

Information  against 64 

To  felony  before  the  fact 341-2 

To  felony  after  the  fact 341-2 

In   misdemeanors 341 

Accomplices 250 

Accusations — 

False,  to  extort.     See  Threat. 

Actions  against  Justices 19 

Form  of,  whether  trespass  or  case 226 

Notice  of  234-5 

Limitation  of 234 

Adjournment — 

Of  hearing  if   party  misled 35, 113-4 

Before  or  during  hearing 122-3 

Effect  of,  on  Justices'  jurisdiction 123 

Warrant  of  committal  during  the  hearing  . .    122-3 

Admiralty  jurisdiction — 

Offences  committed  within 27 

Admissions — 

Of  accused  as  evidence  against  him 42-3 

And  confessions.     See  Evidence. 

Adulteration  of  food,  drink,  drugs 260 

A  DVBRTisiNG  f or  stolcu  property 276 

Affirmation — 

Justices  to  administer  oath,  or 286 

By  Quakers,  Menonists,  Tunkers,  &c 286 
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Affray  251 

Agents 252 

Aggressions  by  subjects  of  foreign  states    253 

Aiders,  &c. — 

In  oflFences  punishable  on  summary  convictions 110 

AlIENDMENT — 

Of  information  or  complaint 30-102 

Of  conviction 129-130,339 

Conviction  cannot  be  amended  after  return  on  certiorari 339 

Of  order 130 

Animals — 

Cruelty  to 281 

Apostacy 254 

Appeal — 

In  cases  of  summary  convictions 130 

Hearing  of,  may  be  adjourned 142,  369 

Evidence  on 143,  369 

Notice  of  appeal 139,  367-8 

Recognizance 140,367-8 

Trial  by  Jury  on ,..143,  309 

No  judgment  on  for  defects  of  form 144 

To  be  heard  on  merits 144 

Forms  in  cases  of  appeal 188 

From  summary  convictions  under  Statutes  of  Ontario 367-8-9 

Costs  of,  to  whom  payable 147 

Costs  of,  how  recoverable 148 

Against  summary   convictions   138 

If  costs  of,  be  ordered  to  be  paid 147 

If  costs  not  paid  within  a  certain  time 147-8 

Certificate  of  Clerk  of  the  Peace  that  costs  of  an,  are  not  paid 148 

Costs  on  frivolous  appeals 144-5 

Warrant  of  distress  after  decision  of 145 

Transmission  of  conviction  in  case  of ]  46 

Warrant  of  distress  for  costs  of  an,  &c 148 

From  Acts  of  the  Province  of  Ontario  to  the  General  Sessions    . .   367 

Notice  of  appeal  and  recognizance 368 

Waiver  of  objections 368 

Procedure  on  appeal  to  Judge  of  County  Court  in  Ontario,  from 

svunmary  convictions   370-1 

Under  the  Liquor  License  Act  in  Ontario 397 

General  form  of  notice  of,  against  a  conviction   188 

Form  of  recognizance  to  try  the 189 

In  cases  under  laws  relating  to  spirituous  liquor.     See  Spirituous 
Liquor. 
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ArrKENTiCE 254 

Akms — 

Illegal  drilling  to  the  use  of 359 

Army — 

Offences  relating  to,  information  for 64 

Arrest — 

Of  offenders  caught  in  the  act  at  night 255 

Of  persons  in  possession  of  goods  supi^osed  to  have  been  stolen .  .   255 
When  constable  may  make,  without  a  warrant 255 

Akson 257 

Attempts  to  commit 259 

Article:*;  of  the  Peace 354 

Assault — 

Definition  of    259 

What  amounts  to   "  • 260 

What  does  not  amount  to 260 

Indecent 261 

Conviction  of,  on  trial  for  felony  261 

On  a  constable    261 

To  what  extent  conviction  of  assault  bars  other  proceedings 263 

Form  of  certificate  of  dismissal  of ]  75,  188,  264 

Title  to  land  involved  in  cases  of 266 

Summary  proceedings  in  cases  of   262 

Assemblies,  unlawful.    See  Riots,  &c. 

Attempt  to  commit  felony 266 

To  commit  offences.     See  Indictable  Offences 305 

Attorney  cannot  be  a  magistrate 4 

No  right  to  appear  in  indictable  cases   44 

May  appear  in  summary  cases 11 5-6 

Embezzlement  by  an 252 

B. 

Backing  Warrants 35 

Bail — 

May  be  granted  if  party  misled 35 

On  remand  or  adjournment  of  hearing   48-9 

By  justice  of  county  in  which  offender  apprehended 49 

In  misdemeanor 51-3,  6-7 

Accused  may  be  admitted  to 50 

In  case  of  misdemeanor  one  Justice  may 51 

As  to  when  bail  will  be  granted    51-5-6-7 

As  to  the  sufficiency  of  sureties 51 
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Bail  (continued) — 

Justices  cannot  bail   in  case  of  treason   or   felony,    punishable 

with  death 56 

By  Judge  of  Superior  Court  after  committal  for  trial 58-9 

When  Judge  of  Superior  or  County  Court  may  order  to  be  admit- 
ted to   55-6 

Recognizance  of 89 

Notice  of  recognizance  of,  to  be  given  to  acciised  and  his  bail  . .  45.  90 
Warrant  of  deliverance  on  bail  being  given  for  a  prisoner  already 

committed  90 

Bailees,  larceny  by.     See  Larceny. 

Bankers — 

Embezzlement  by 251 

Bankruptcy,  &c.     See  Insolvency. 

Barratry  267 

Battery.     See  Assault. 

Bawdy  or  other  disorderly  houses  a  nuisance 334 

Bench  Warrant 29 

Betting  and  Pool  selling-  - 

Procedure  for  trial  of  these  offences 194-5 

Statute  Prohibiting 267 

Bigamy 269 

Information  for 63 

Bill  of  Costs.     See  Costs. 

Bodily  harm — 

Information  for 61 

Bribery  at  elections 271 

Buggery 352 

Evidence  of 352 

Threats  to  accuse  of.     See  Threats. 

Burglary  271 

Information  for 61 

Attempt  to  commit 273 

c. 

Caution — 

To  prisoners  in  indictable  offences 39,  40,  42,  43,  44 

As  to  witnesses  not  necessary 43 

Certiticate — 

Of  non-appearance  to  be  endorsed  on  recognizance   118 

Of  indictment  being  found 28 

Of  dismissal,  form  of • 175,  188,  264 
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Certificate  {continited) — 

Of  Clerk  of  the  Peace  that  costs  are  not  paid 148 

Of  oath  of  Justice  as  to  property  qualification 3 

Certiorari — 

Conviction  not  to  be  removed  by 145-6 

When  writ  of,  may  issue 146,  367 

Champerty 323 

Chastisement — 

Lawful,  not  an  assault 260 

Child — 

Abandoning  or  stealing  274 

Churches — 

Arson  of.       See  Arson . 

Disturbing  worship  in   275 

Claim  of  right 20,  21,  266 

Clergyman — 

Assaulting  a 275 

Clerk  of  Peace  to  publish  returns  of  conviction 154 

Cl-erks — 

See  Embezzlement  by 314,  315 

And  servants,  larceny  by  (see  Larceny) 314-6 

Fees  receivable  by  Justices  of  the  Peace  or  their 382,  383 

Cock-fighting 251,  252 

Coinage  OflPences 275 

Information  for 62 

Commitment — 

Of  witness  for  refusing  to  be  sworn  37 

Of  witness  for  refusing  to  enter  into  recognizance 47 

If  distress  would  be  ruinous 134 

If  no  sufficient  distress 135 

In  default  of  distress   135 

Warrant  of,  one  Justice  may  issue 156 

In  indictable  offences     56-7 

In  case  prosecutor  does  not  appear 118 

Warrant  of,  whether  to  be  in  writing  123-4 

In  default  of  sureties.     See  Sureties. 

Where  no  sufficient  distress 134 

Competency  of  witnesses 288 

See  also  Evidence,  Witness. 

Complaint — 

Difference  between  information  and  complaint     96 

Certain,  must  be  in  writing 29 

When  it  need  not  be  in  writing  or  on  oath   96,  113-4 
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Complaint  {continued) — 

Must  be  for  one  matter  114-5 

May  be  laid  in  person  or  by  attorney    114 

Negativing  exception 121 

Or  information  must  be  upon  oath 29 

Or  information  must  be  for  one  matter  only 114 

Or  information,  time  for  making 1 15 

For  sureties  for  the  peace,  by  the  party  threatened   190 

CoMPOTTNDiNG  ofiences — 

WhenaUowed 276 

Felonies 276-7 

Prosecutions  for  selling  liquor  without  license    392-3 

Corruptly  taking  reward  to  recover  stolen  goods,  is 276 

Offering  rewards  under  promise  of  secrecy 276-7 

Compulsion — 

Effect  of,  in  removing  crime    277 

Concealment  of  birth 278 

Condition — 

If  negatived,  need  not  be  proved    121 

Confession — 

When  admissible 44,  288 

Consecutive  imprisonment    135 

Conspiracy    279 

Falls  within  the  provisions  of  the  Act  as  to  vexatious  indictments,  279 

Constable — 

Costs  to   50 

To  be  paid  on  producing  certificate    50 

To  convey  accused  to  gaol   57-8 

Receipt  to  be  given  to,  Vjy  Justice 50 

To  attend  and  depose  to  service  of  summons 32,  104 

May  arrest  without  warrant,  when 255 

Contempt  of  a  Justice 17 

Of  Court 17-18 

Conviction — 

Forms  of 119,  124-5,  168 

Minute  or  memorandum  of    119,121 

To  be  under  seal .119,  120 

Blanks  filled  up  before  signature 121,  125 

General  requisites  of 125 

Sufficient  to  follow  forms 127 

"When  it  must  negative  exceptions    128 

Amendment  of    129,  130,  339 

Minute  of,  need  not  be  served    131 
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Conviction  (continwd)— 

Tranemission  of,  in  case  of  appeal 146-7 

When  not  to  bo  set  aside  for  defect  of  form 147 

When  it  must  be  several  and  not  joint  against  each  ofTender . . 

99,  100,  386 

Procedure  in  case  of  previous, 398 

Under  Liquor  License  Act 400  et  seq. 

When  to  be  in  general  form 124 

Retiu-n  of........    ... 148,  379 

Return  of  under  Acts  of  Ontario 379,  380 

Copy  of  order — 

Defendant  to  be  served  with,  &c 151 

Of  depositions.       See  Depositions. 

copymght 280 

Contempt — 

Power  of  Justice  in  cases  of 17 

Coroner — 

Duty   of  a 58 

To  transmit  all  evidence  on  application  for  bail 58-9 

And  Justice,  penalty  on  in  certain  cases 58-9 

Costs — 

To  Constable,  for  bringing  prisoner  to  county  where  offence  was 

committed   50 

Of    frivolous     appeals 144-5 

May  be  awarded   in  all  cases  of  summary  convictions 132 

Power  of  Justices  to  award 132 

To  be  specified  in  conviction 132-3 

May  be  recovered  by  distress 133-6 

Of  appeal,  to  whom   payable 147 

When  case  is  dismissed 132 

Fees,  receivable  by  Justices  or  their  clerks 382 

Fees  in  cases  not  expressly  provided 383 

Counsel  or  Attorney — 

Prosecutor   may  be  heard  by 116 

May  examine  witness  for  accused 116 

See  also  Attorney 44,  115-16 

County  Judge  may  order  party  committed  for  trial  to  be  admitted  to 

bail   58-9 

Court — 

Place  where  Justices  take  examinations  in  indictable  cases  not  an 

open 44 

But  is  in  summary  cases 115-6 

Court  of  Quarter  Sessions.      See  Sessions, 
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Criminai  information  against  Justice 16-17 

Cetjelty  to  animals , 281 

D. 

Damage,  malicious,  in  general.      See  Malicious  Injuries 324 

Death — 

What  offences  punishable  with    350 

Defence — 

Defendant  may  make  fuU 116 

Defendant — 

When  entitled  to  a  copy  of  depositions 14 

May  make  full  defence 116 

Delivera>-(  E,  warrant  of,  &.c 55-6,  90 

Deposition  of  witnesses  37-8 

How  taken 38-9,  40-1 

Copies  of 14 

When  defendant  entitled  to  a  copy  of 14,  58 

When,  can  be  used  at  trial  as  evidence 37-8,  40-1 

In  case  of  death,  illness  or  absence 37-8,  40-1-2 

Desertion,  enticing  to 284 

Deserting  family.     See  Vagrants. 

Detainer,  forcible  entry  and 293 

D1RECTOR.S — 

Publishing  false  statement  280 

Discharge — 

Of  accused  56-7,  118,  122-3 

Of  accused  on  recognizance  during  hearing 1 22-3 

Dismissal — 

If  prosecutor  does  not  appear 118 

Order  of,  on  information  or  complaint    119,  121,  174 

Certificate  of 121 

Form  of  order  of,  on  an  information  or  complaint  . . .  .^ 174 

Form  of  certificate  of 175 

Disorderly  house,  information  for  keeping 64 

Procedure  on  trial 195 

Keepers  of  disorderly  inns,  &c 392 

Distress — 

Not  to  be  levied  before  service  of  order    131 

But  this  need  not  be  done  with  convictions  131 

Proceeding  in  cases  of,  if  sufficient  be  not  found   133-4 

When  warrant  of,  issued,  defendant  may  be  bailed   1 35 
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If  sufficient,  cannot  be  found : 136 

Cases  in  which  warrant  of,  may  be  issued 133 

Where  the  issuing  of  would  be  ruinous 134 

Warrant  of,  commitment  for  want  of 135 

Warrant  of,  for  costs  133-6 
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Commitment  in  default  of 135-6 
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One  Justice  may  issue  warrant  of 156 

Forms  for  warrant  of.     See  Forms. 

DiSTURBAJsrcE  of  public  worship 275 

Division,  territorial  meaning  of 59,158 

Drill,  illegal 350 

Driving — 

Wantonly  and  furiously  282 

Drunkenness — 

Crimes  committed  through,  when  punishable 282 

Dying  declaration 288 

See  Evidence. 

E. 

Elections — 

Offences  relating  to 271 

False  personation  at , 271 

Embezzlement.    See  Larceny. 

By  clerks,  &c 313-4 

Information  for 62 

Who  is  clerk  or  servant 315 
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Distinction  between  and  larceny 319 

If  offence  amounts  to  larceny 314 

Embracery 283 

Endorsement  in  backing  a  warrant 35,  108-9 

Enlistment,  Foreign 294 

Enticing  to  desert 284 

Entry  and  Detainer,  forcible 293 

Escape  284 

Evidence — 

Rules  of  285 

Mode  of  taking  in  indictable  cases  37-44 
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Evidence  (conthmed) — 

Statement  of  accused   42 

At  hearing  in  summary  cases  119 

Where  information  negatives  exception 121-2 

On  appeals  from  summary  convictions  143 

Taking  examinations  on  oath 285 

Form  of  oath 286 
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Witnesses  must  speak  of  facts  only 287 

Witnesses  as  to  character 287 

Prisoner  cannot  give  evidence  for  himself  287 

When  two  witnesses  required 288 

Confession,  when  admissible 288 

In  prosecutions  for  receiving  stolen  goods    289 

In  prosecutions  under  the  "  Liquor  License  Act  " 405,  6-7 

No  man  compelled  to  criminate  himself 405-6 

Who  may  be  bound  by  recognizance  to  give 45 

Competency  of  witnesses 11],  122,  157,  288 

Affirmations  by  Quakers,  Menonists,  Tunkers,  &c 286 

Admissions  and  confessions 37-8,  287-8 

Examination  of  witnesses 37 

Leading  questions 287 

Witnesses  not  bound  to  criminate  themselves   405-6 

Cross-examination 287 

In  cases  of  embezzlement 316 

In  cases  of  receiving  stolen  goods 346-7 

Examination  of  Witnesses — 

In  indictable  cases 37 

Exceptions — 

When  to  be  negatived  in  conviction  . .  128 

Exemption — 

If  negatived,  need  not  be  proved 121-2 

Ex  parte — 

Justice  may  proceed,  if  summons  not  obeyed   107.  116 

But  not  in  indictable  cases  38 

Extortion 290 

By  public  officers •. 291-2 

Extradition 292 

F. 

Factors — 

See  also  Embezzlement. 

Pledging  goods  entrusted  to  them 252 
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False  accusations,  to  extort.     See  Threats. 

False  personation 292 

False  pretences 316 

Information  for 62 

What  it  is   316-7 

Giving  a  cheque  without  funds   318 

Difference  between  false  pretences  and  larceny 319 

See  Larceny 308 

On  charge  of  may  be  convicted  of  larceny   313 

What  offences  are  within  statutes 3]  6 

Fees — 

To  Justices • 382-3 

Or  Justices'  clerks 382-3 

Felony — 

Attempt  to  commit  266,  305 

Misprision  of 331 

Females — 

Abduction  of,  under  sixteen   247-8 

Fines- — 

Time  for  payment  of 13 

Firearms— 

Procedure  on  trial  of  offences  against  the  Act  preventing  the  im- 
proper use  of 194 

Act  to  prevent  improper  use  of 292 

Fisheries   293 

Forcible  entry  and  detainer 293 

Foreign  enlistment  offences •••  294 

Forgery...... 295 

Information  for 62 

Alteration  of  document  is 296 

Evidence  of  person  whose  name  is  forged  must  be  corroborated  ...  297 

There  must  be  an  intent  to  defraud   297 

The  instrument  must  be  apparently  valid • 295 

Must  be  of  a  document  or  writing 296 

Uttering  the  forged  instrument  298 

Venue,  in  cases  of 8 

Forms — 

Appended  to  Act  valid   60,  158 

Information  and  complaint  for  an  indictable  offence 60 

Warrant  to  apprehend  a  person  charged  with  an  indictable  offence     65 

Summons  to  a  person  charged  with  an  indictable  offence  65 

Deposition  of  service  of  summons 66 

Warrant  when  the  summons  is  disobeyed 66 
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Forms  (contimied) — 

Warrant  for  oflfences  on  high  seas  or  abroad  67 

Information  to  obtain  a  search-warrant 68 

Search  warrant 68,  69 

Certificate  of  indictment  being  found 69 

Warrant  to  apprehend  a  person  indicted 70 

Deposition  that  the  person  apprehended  is  the  one  indicted 70 

Warrant  of  commitment  of  a  person  indicted 71 

Deposition  that  person  indicted  is  the  one  in  custody  for  some 

other  offence 72 

Warrant  to  detain  a  person  already  in  custody  72 

Endorsement  in  backing  a  warrant 73 

Deposition  that  a  person  is  a  material  witness 73 

Summons  to  a  witness  74 

Warrant  where  a  witness  has  not  obeyed  a  summons 74 

Warrant  for  a  witness  in  the  first  instance 75 

Warrant  of  commitment  of  a  witness  for  refusing  to  be  sworn  or 

give  evidence 76 

In  case  the  witness  attends  without  a  summons 77 

Depositions  of  witnesses 78 

Depositions  of  witnesses  on  remand  day   78 

Statement  of  the  accused 79 

Recognizance  to  prosecute  or  give  evidence 80 

Notice  of  recognizance  to  be  given  to  prosecutor  and  his  witnesess  81 

The  like  with  variation  when  there  is  a  surety  for  a  witness 82 

Commitment  of  a  witness  for  refusing  to  enter  into  recognizance  82 

"Subsequent  order  to  discharge  the  witness   84 

Warrant  remanding  a  prisoner  84 

Order  to  bring  up  accused  before  expiration  of  remand 85 

Recognizance  of  bail  instead  of  remand  on  adjournment  of  exami- 
nation    86 

Notice  of  recognizance  to  be  given  to  the  accused  and  his  sureties  87 

Certificate  of  non-appearance  to  be  endorsed  on  recognizance 87 

Recognizance  of  baU 89 

Warrant  to  convey  accused  before  a  Justice  of  the  county  in  which 

the  offence  was  committed  87 

Receipt  to  be  given  to  constable  by  Justice  of  county  in  which  the 

offence  was  committed 88 

Notice  of  recognizance  of  bail  to  be  given  to  accused  and  his  bail...  90 
Warrant  of  deliverance,  on  bail  being  given  for  a  person  already 

committed   90 

Warrant  of  commitment 91 

Gaoler's  receipt  to  constable  for  prisoner 92 
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Forms  (continued) — 

Complaint  of  bail  for  a  peraon  charged  with  an  indictable  offence  92 

Warrant  to  apprehend  the  person  charged  . .  03 

Commitment  of  the  person  charged  on  surrender  of  bail  9ii 

Certificate  of  dismissal  of  juvenile  offenders    210 

Of  conviction 124,  168 

Sufficient  to  follow  in  conviction    127 

Of  order 130,  170 

In  cases  of  summary  convictions 158 

On  appeal  to  Judge  of  County  Court  in  Ontario  from  summary 

convictions 376-7-8 

Conviction  of  juvenile  offenders 212 

Informations  for  the  peace  and  good  behaviour   190 

Certificate  of  dismissal 175,  188,  264 

Return  of  convictions   149,  380 

Oath  of  qualification  of  Justices 3 

Forms  in  Cases  of  Summary  ConvictioiJs  and  Orders — 

Summons  to  the  defendant  upon  an  information  or  complaint. . . .  159' 

Warrant  when  the  summons  is  disobeyed 159' 

Warrant  in  the  first  instance 160 

Warrant  of  committal  for  safe  custody  during  an  adjournment  of 

the  hearing 161 

Recognizance  for  the  appearance  of  the  defendant  when  the  case 

is  adjourned  or  not  at  once  proceeded  with 162 

Notice  of  such  recognizance  to  be  given  to  the  defendant  and  his 

sureties    163 

Certificate  of  non-appearance  to  be  endorsed  on  the  defendant's 

recognizance    163 

Summons  to  a  witness 163 

Warrant  where  a  witness  has  not  obeyed  a  summons 164 

Warrant  for  a  witness  in  the  first  instance  165 

Commitment  of  a  witness  for  refusing  to  be  sworn  or  give  evi- 
dence      166 

Warrant  to  remand  a  defendant  when  apprehended 167 

Conviction  for  a  penalty  to  be  levied  by  distress,  and  in  default  of 

sufficient,  distress,  by  imprisonment  168 

Conviction  for  a  penalty,  and  in  default  of  payment,  imprison- 
ment    169 

Conviction  where  the  punishment  is  by  imprisonment 16* 

Order  for  payment  of  money  to  be  levied  by  distress,  and  in  de- 
fault of  distress,  imprisonment    170 

Order  for  payment  of  money,  and  in  default  of  payment,  imprison- 
ment   172 

28 
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Forms  in  Cases  of  Sxtjoiary  Convictions  and  Orders  {continued) — 

Order  for  any  other  matter  -where  the  disobeying  of  it  is  punish- 
able with  imprisonment   173 

Order  of  dismissal  of  an  information  or  complaint     174 

Certificate  of  dismissal 175 

Warrant  of  distress  upon  a  conviction  for  a  penalty   175 

Warrant  of  distress  upon  an  order  for  the  payment  of  money ....  176 

Endorsement  in  backing  a  warrant  of  distress 177 

Constable's  return  to  a  warrant  of  distress  178 

Warrant  of  commitment  for  want  of  distress   378 

Warrant  of  commitment  upon  a  conviction  for  a  penalty  in  the 

first  instance   179 

Warrant  of  commitment  on  an  order  in  the  first  instance 1 80 

Warrant  of  distress  for  costs  upon  an  order  for  dismissal  of  an  in- 
formation or  complaint J  81 

Warrant  of  commitment  for  want  of  distress  in  the  last  case    ....  183 
Certificate  of  Clerk  of  the  Peace  that  the  costs  of  an  appeal  are  not 

paid 184 

Warrant  of  distress  for  costs  on  an  appeal  against  a  conviction 

or  order   184 

Warrant  of  commitment  for  want  of  distress  in  the  last  case    186 

General  form  of  information  or  of  complaint  on  oath 187 

Fom   of  order  of  dismissal  of  an  information  or  complaint  187 

Form  of  certificate  of  dismissal   188 

General  form  of  notice  of  appeal  against  a  conviction  or  order. . . .  188 

Form  of  recognizance  to  try  the  appeal 189 

J'orm  of  notice  of  such  recognizance  to  be  given  to  the  defendant 

(appellant)  and  his  sureties 1 90 

Complaint  by  party  threatened  for  sureties  of  the  peace    190 

Form  of  recognizance  for  the  sessions   191 

Form  of  commitment  in  default  of  sureties 191 

Forms  under  the  Act  Relating  to  the  Sujimary  Administration  of 
Criminal  Justice — 

Conviction  206 

Certificate  of  dismissal 207 

Conviction  upon  a  plea  of  guilty 207 

Forms  under  the  Act  for  the  More  Speedy  Trial  in  Certain  Cases — 

Form  of  record  when  the  prisoner  pleads  not  guilty 221 

Form  of  record  when  the  prisoner  pleads  guilty 221 

Warrant  for  a  witness 222 

Conviction  of  witness  for  contempt 222-3 

Accusation  223 

•Sheriff's  notice 224 
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Forms  on  Appeal,  to  Judge  of  County  Court  in  Ontario,  from  Sum- 
mary  Convictions — 

Recognizance  to  try  the  appeal 376-7 

Warrant  of  deliverance,  where  defendant  is  in  custody  and  enti- 
tled to  be  liberated 377 

Warrant  of  the  Judge  of  the  County  Court  where  imprisonment 

adjudged    and    conviction   affirmed 378 

Certificate  of  default  to  be  endorsed  on  recognizance 379 

Forms  of  Proceedings  uisder  "  The  Liquor  License  Act  "....-•  400,  410 

General  form  of  information 410 

Forms  for  describing  oiFences 411 

Form  of  information  for  second,  third,  or  fourth  offence 414 

Summons  to  witness , 415 

Form  of  conviction  for  first  offence 416 

Form  of  conviction  for  a  third  offence 417 

Warrant  of  commitment  for  a  first  offence  where  a  penalty  is  im- 
posed   418 

Warrant  of    commitment    for   second   {or  third)  offence,    where 

punishment   is  by  imprisonment   only 420 

Fraudulent  marking  of  merchandize 300 

Frivolous  appeals — 

Costs  of 144-6 

G. 

Gambling  practices  in  public  conveyances 301 

Gaming — 

Procedure  for  trial  of  offences 194 

And  gaming   houses 300 

Gaols — 

Accused  committed  to  be  conveyed  to 57-8 

Meaning  of  "  Common  Gaol" 158 

Act  as  to  safe  custody  of  prisoners  in 301 

General  Quarter  Sessions  of  the  Peace 350 

H. 

Habitation — 

Offences  against 62 

Hearing — 

Proceedings  on 37-44-115-8-9 

Where  both  parties,  appear 118-9 

After  adjournment 124 
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Heamng  (contimted) — 

May  proceed  in  absence  of  either  party 116-8 

But  not  in  indictable  cases 38 

Heiress,  abduction  of 247 

High  treason ;   357-8 

Highways — 

Offences  relating  to 333-4 

What  is  a  highway.     See  Nuisances. 

Homicide 331 

Hoxjsebkeaking 272 

House  of  ill-fame.     (See  Disorderly  house) 195 

Conviction  for  keeping 339 

Husband — 

Neglect,  of  to  maintain  wife 360-1 


Idle  and  disorderly  persons.     See  Vagrants. 

Ignorance,  casualty,  misfortune — 

Crimes  committed  through 302 

Illegal  drill 359 

Imprisonment — 

Consecutive 135-6 

When,  for  subsequent  offence  to  commence  at,  &c 136 

Indecency 303 

Indians .- 303 

Indictable  offences ;   304 

Act  respecting  duties  of  Justices  in  relation  to  persons  charged 

with   22  et  seq 

What  crimes  are  indictable 305-9 

Indictment — 

Certificate  of,  being  found ^ 27-8-9 

Against  Justice,  not  prevented 1 55 

Infants — 

Crimes  committed  by 306-7 

Abuse  of  343 

Information — 

Necessity  of,  in  indictable  cases 23 

Form  and  requisites  of   23-4-5-6 

Forms  of  in  different  cases  60-5 

Greneral  form  of  64-5 

How  it  differs  from  complaint 96 

Requisites  of,  in  cases  of  summary  convictions 96-8-9 
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Information  (continued) — 

When  information  may  be  jointly  laid  against  two 99 

Eflfect  of,  in  giving  jurisdiction  to  Justice 100-1 

When  objections  to,  should  be  taken 101 

For  one  ofi'ence  will  not  authorize  conviction  for  another 98-101 

Amendment  of  information 102 

Variances  between,  and  evidence    101-2,  1]3 

May  be  laid  in  person  or  by  attorney 114 

Substance  of,  to  be  stated  to  defendant 11 8-19 

One  Justice  may  grant  even  where  two  Justices  must  hear  the  case  155 

Venue  need  not  be  stated  in  body  of 23-4,  60,  98,  339,340 

Under  Liquor  License  Act 400 

For  one  offence  only   114-5 

For  an  indictable  offence 60 

To  obtain  a  search  warrant 31-2 

Complaint  or,  time  for  making  115 

Complamt  or,  when  to  be  in  writing  and  on  oath 29,114 

Complaint  or,  objections  to,  not  allowed  30,  104-5 

To  compel  finding  sureties  for  the  peace,  form  of 190 

General  form  of,  upon  oath 60,  ]  87 

Informer — 

Who  may  be 96 

Injuries — 

Malicious 324 

In.vs — 

Disorderly   392 

Insane  Prisoners — 

Enquiry  as  to 307-8 

Insanity 307 

Insolvency  or  bankruptcy 308 

Interest  disqualifies  a  Justice  14,  15,  16 

Intoxicating  liquors.     See  Spirituous  Liquors. 

J. 

Joint — 

Commission  of  offence,  penalties  how  recoverable  in  such  cases   . .   157 

Information  or  conviction    99,  100,  386 

Joint  tenants.     See  Larceny. 
Jury — 

Appeals  triable  by 143-4 

Justice — 

Offences  against  the  administration  of,  information  for 63 
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Justices  of  the  Peace — 

Two  classes  of  :     1.  By  commission    1 

2.  By  \irtue  of  holding  some  other  office 1 

Powers  and  duties  of   1 

Qualification  of 2,  3 

Protection  of   19,  20,  226 

Acts  of  either  ministerial  or  judicial 4 

Number  of,  required  to  decide  4,  5,  97,  115,  157 

Jurisdiction  of 5,  6,  7 

General  view  of  procedure  before   9,10,11,12,13 

Procedure  before  Justices  of  county  where  offender  apprehended.  49-50 

Liability  of 16 

Not  punishable  for  errors  of  judgment 19,  226-7 

Interested 14,  15,  16 

Fees  receivable  by,  or  their  clerks 382-3 

Who  are,  by  virtue  of  their  office  ". 1 

Jurisdiction  of,  in  cities    1-6 

Penalty  on,  for  acting  without  being  qualified 2 

Protection  of,  from  vexatious  actions 226  et.  seq- 

Limitation  of  actions  against    234 

First  issuing  summons,  have  not  exclusive  jurisdiction    27,  97 

Jurisdiction  of,  in  summary  cases,  given  by  statute   97-8 

Majority  should  decide 12 

In  case  of  misdemeanor,  one  may  bail 51 

May  issue  warrant  if  summons  not  obeyed 112 

When  may  issue  his  warrant  in  first  instance 112 

After  hearing  evidence,  to  determine  the  matter 119 

One  may  receive  information  and  issue  summons  in  all  cases 155 

Where  hearing  before  two,  one  may  issue  summons 155 

Cases  in  which  two  are  required 1 56 

Where  two  required  must  act  during  whole  of  hearing 157 

Functionaries  who  have  the  power  of  two  Justices 157-8 

One  may  compel  witness  to  attend,  and  issue  distress  warrant.  .  .  .    156 
Acting  before  or  after  conviction  need  not  be  a  convicting  Justice  157 
In  case  of  felony  two  may  bail,  if  evidence  not  sufficient  to  com- 
mit       50 

Duty  of,  when  party  committed  wishes  to  be  bailed 56 

To  transmit  evidence  on  application  for  bail 58-9 

J^JVE^'ILE  Offenders — 

Act  respecting  the  trial  and  punishment  of 208 

Persons  of  not  more  than  sixteen  years  of  age  may  be  summarily 

convicted 209 

'  Justices  may  dismiss  complaint  in  certain  cases 210 
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JuvENiLB  Offenders  {continued) — 

Form  of  certificate  of  dismissal 210 

Release  of  party  obtaining  certificate 210 

Case  may  be  sent  for  trial  if  Justices  think  fit 211 

Justices  to  give  person  cliai-ged  the   optiim  of  trial  by  jiu'y 211 

Compelling  appearance 211 

Application  of   fines 214 

Form  of  conviction 212 

Conviction  not  to  be  quashed  for  defect  of  form 212 

Conviction  to  be  sent  to  clerks  of  peace  212 

No  forfeiture,  restitution 213 

If  property  is  not  forthcoming 213' 

Recovery  of  penalties   213 

Committal   for    non-payment 213 

Expenses  of  prosecution,  how  to  be  paid 213 

If   there  be  no  conviction 213-4 

Amount  of  expenses,  how  to  be  ascertained  and  certified 214 

Orders  of  payment,  how  to  be  made,  and  upon  whom 214-5 

Protection  of  persons  acting  under  this  Act 22t> 

L. 

Larceny — 

Information  for 61 

In  a  dwelling  house 272 

On  indictment  for  embezzlement,  party  may  be  convicted  of... 313-4 

On  indictment  for,  party  may  be  convicted  of  embezzlement 314 

Party  indicted  for  false  pretences  may  be  convicted  of 312 

Definition  of  term 308 

As  to  the  subjects    of 309 

As  to  the    persons    who   may  commit 310 

Returning  things  stolen,  effect  of , 311 

Distinctions  between,  and    false  pretences 319 

Venue  in  cases  of 320 

Restitution  of  property  stolen 320-1 

Of  the  taking   310-1 

The  taking  must  be  felonious 311 

Lost  property 31 1 

What   property  is    the  subject  of    larceny 309 

Joint   tenants 31 0 

Husband  and  wife 310 

The  taking  must  be  against  the  will  of  the  owner 311 

Where  the  owner  parts  with  the  custody  only 31 2-3 
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IiABCENY  (continiied) — 

Where   the  owner  parts  with    the  possession,  but  not  with  the 

property 312 

Where    possession  is  obtained  by  fraud 313 

Where  possession  is  obtained  without  fraud  by  a  trespass 312-3 

Bai  lee  breaking  bulk 314 

Stealing  trees 309 

By  clerks  and  servants 315 

By  bailees   314 

Restitution  of  stolen  goods 320 

Lawless  aggressions  253 

Leading  Questions.     See  Evidence. 

Letter  Bags — 

Opening  post.     See  Post  Office 

Li. ABILITY  of  Justice.     See  Justices. 

Libel  and  indictable  slander  321 

Licenses — 

Act  respecting  the  obtaining  of,  for  the  sale  of  liquor  in  Ontario . .  384 

Limitation — 

Of  actions  against  Justices  234 

Notice  of  action 234 

As  to  summary  proceedings 5 

As  to  indictable  oflFences   5,  115 

Liquor — 

Liquor  License  Act  in  Ontario. 384 

Interpretation  of  384 

Regvilations  and  prohibitions  under 385 

See  Spirituous  Liquors. 

Lost  Property  .     See  Larceny. 

Lotteries 322 

Lunatic — 

Enquiry  as  to  prisoner  being 307 

M. 

Magistrate — 

See  Police  Magistrate. 
Magistrates — 

Powers  and  duties  of.    See  Justices. 

Court,  procedure  of  9,  10,  11,  12 

Mail — 

Delaying  or  obstructing  the 338 

Maintenance  and  champerty 323 
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Malfeasance  by  public  officers 290-1 

Malich  defined  . .  304 

See  Murder, 

Malicious  injuries,  information  for  62 

To  property,  Act  respecting? 324-5 

Claim  of  right  negativing  malice 325 

Must  be  malice 325 

And  in  certain  cases  the  act  must  be  wilfully  done 326-7 

Manslaughter — 

Information  for 61 

Definition  of 331 

See  Murder. 

Marriage — 

Solemnization  of    269 

Married  Women — 

Criminal  liability  of 328 

Master  and  Servant 328 

Breaches  of  Contract  Act,  1877,  effect  of  328-9 

Measures — 

Using  unlawful  weights  and j    364-5 

Menaces  and  Threats   329 

Military  and  Naval  Stores — 

Protection  of 331 

Military  Exercises  or  Evolutions— 

Illegally  drilling  to  the  ^practice  of 359 

Minors  and  apprentices 254 

Minute  of  decision  119 

Of  conviction  to  be  made 119 

Of  order  to  be  served 131 

Misconduct  by  public  officers 290 

Misdemeanor — 

Abettors  in 110,341 

Bail  in  case  of 51 

Misprision  of  felony   331 

Money — 

Stealing  same,  information  for 62 

Murder — 

Definition  of 331 

Information  for 61 

Attempt  to  commit  266 

Malice  in   331-2 

What  amounts  to 332-3 

Poisoning,  &c. ,  with  intent  to  commit 266 
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Name — 

Of  informant  must  appear  in  conviction  127 

Negative — 

Prosecutor  need  not  prove 121-2,  408-9 

NON-ATPEAHANCE 118 

Of  prosecutor 1 24 

Transmission  of  recognizance  on  non-appearance  of  defendant ....   124 

NoN-FEiVSAjy  OE  by  public  oflBcers 291 

Notice  of  action  234-5 

Of  recognizance  to  be  given  to  prosecutor  and  his  witnesses 45 

Of  recognizance  to  be  given  to  accused  and  his  bail   87 

Of  appeal  against  a  conviction,  general  form  of 188 

NtriSAJ^CES — 

What  are  333-4 

o. 

Oath— 

Justices  may  administer,  or  affirmation  41-122,  285-6 

Complaint  or  infonnation  must  be  made  upon 29 

When  complaints  need  not  be  upon 114 

When  information  must  be  upon  114 

Witnesses  must  be  examined  on 122 

Act  for  the  suppression  of  voluntary -. 363 

Of  Justice,  as  to  property  qualification 3 

Objectiox — 

When  waived 30 

To  information,  complaint,  warrant  or  summons 30-5,104 

In  cases  of  appeal 144 

Obscene  books 334 

Offences,  indictable — 

Act  respecting 22 

Attempts  to  commit 305 

Compounding 276,  392-3 

Offenders  caught  in  the  act — 

Arrest  of 255 

Juvenile 208 

Officers — 

Offences  by 290 

Ontario — 

Revised  Statutes  of  366 
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Open  Court — 

Place  where  Justices  take  examinations  not  an,  in  indictable  cases    44 

But  is  in  summary  cases 115-6 

See  Attorney. 

Order — 

Distinction  between  it  and  conviction 96 

Meaning  of  term  "  order  "  in  Act  as  to  summary  convictions  .  .96-103 

Minute  or  memorandum  of 119 

Forms  of  orders 119,  120,  130,  170 

Several  parts  of  and  requisites  1 20, 130-1 

Of  dismissal  121 

Minute  of  order  to  be  served  before  committal 131 

Order  in  Court — 

Preservation  of  172,  158 

Ownership  op  Property,  &c. 

How  described  in  information  or  complaint 24,  102,  109,  110 

P. 

Parties — 

If  both  appear,  Justice  to  hear,  &c 118 

Partners — 

Description  of  property  of 24, 109-10 

One  of  several  may  be  convicted  129 

Pawnbrokers  335 

Payment — 

Of  sum  mentioned  in  Warrant  of  Distress  155 

Or  to  Keeper  of  Prison   155 

Peace — 

On  Public  Works 335 

Penalty,  need  not  be  fixed  at  moment  of  conviction 12l 

Proceedings  for  recovery  of,  when  imposed  by  Statute  of  Ontario  360 
On  .Justices  for  non  return  of  convictions  153-4,  380-1 

Perj  ury — 

Information  for 63 

Evidence  of 336 

What  constitutes  the  offence 335-6 

Subornation  of 336 

Oath,  meaning  of  the  word 335-6 

Person — 

Stealing  from  the 312 

Act  respecting  offences  against 337 

Personation — 

False,  at  elections 271 
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Piracy 337 

Poison — 

Administering 266 

Police — 

Commissioners  of 337 

Police  Magistkate — 

Has  powers  of  two  Justices 58 

Post  Office — 

Offences  relating  to 338 

Practice 339 

Amending  conviction 339 

Venue  in  body  of  information 339 

When  conviction  should  show  by-law  340 

Principals  and  Accessories 340 

Prison — 

Meaning  of 158 

Prisoner — 

Justice  to  take  statemenl  of 42-3 

Procedure  when  brought  before  Justice  of  county  other  than  that 

in  which  offence  committed 49-50 

Gaoler's  receipt  to  constable  for,  and  Justice's  order 57-8,  92 

Warrant  remanding  a 47-84 

Warrant  for  deliverance  on  bail  being  given  for,  already  com- 
mitted      56 

Detaining,  in  custody 29-72 

Entitled  to  copy  of  depositions 43 

Procedure — 

Before  Justices  366 

Where  penalty  imposed  by  Act  of  Ontario 366 

On  appeals  to  Judge  of  County  Court  in  Ontario,  from  simimary 

convictions 370-1-2-3-4 

Of  Magistrate's  Courts 9,  10,  11,  12,  13,  14,  37,  48,  9-50 

Prosecutor — 

Costs  may  be  recovered  from,  in  certain  cases 124 

May  be  heard  by  counsel  or  attorney 116 

Witnesses  and,  to  be  bound  over  by  recognizance 45 

A  competent  witness  in  certain  cases 122 

If,  does  not  appear,  case  may  be  dismissed 124 

Prostitute 359 

Protectiox — 

Of  Justices 226 

Proviso — 

If  negatived,  need  not  be  proved 121-2 
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Public  Morals,  Offences  against — 

Information  for 64 

Public  Officers — 

Oflfenceaby 290 

Mal-f easance       290 

Non-feasance 291 

Extortion 290 

Protection  of,  from  vexations  actions 226 

Public  Peace — 

Information  for  offences  against 63 

Public  Works — 

Preservation  of  peace,  on 335 

Public  Worship — 

Disturbance  of 275 

Q. 

Quakers,  Tunkers,  &c., — 

Affirmation  by 286 

Qualification  op  J  ustices 3  j  2,  3 

Property  qualification   2 

Oath  as  to  property  qualification 3 

Certificate  of  oath  of  qualification 3 

Penalty  on  Justice  for  acting  without  being  qualified 2 

Quarter  Sessions  of  the  Peace 350 

See  Sessions. 

Questions— 

What  witness  not  bound  to  answer   405-6 

Leading.     See  Evidence. 

R. 

Railways — 

Offences  relating  to 326 

Rape — 

Information  for "1 

What  constitutes  the  offence 343-4 

Husband  cannot  commit  on  wife 343 

Attempts  to  commit 344 

On  idiots 344 

Receiyimg  stolen  goods — 

Evidence  on  prosecutions  for 289,  346-7 

When  a  misdemeanor 345 

When  felony ^^^ 

What  constitutes  the  offence 345-6 

Venue  in  cases  of    • "° 
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Recognizance — 

Justices  to  bind  over  prosecutor  and  witnesses  by 45 

To  be  subscribed  by  Justices  46 

To  be  transmitted  to  the  court  in  which  trial  is  had 46-7 

When  void 50 

Transmission  of  when  defendant  does  not  appear 109,114,  136 

In  case  of  distress  warrants 135 

Discharge  of  accused  on  entering  into 48 

Commitment  of  witness  for  refusing  to  enter  into 47 

Certificate  of  non-appearance  to  be  endorsed  on 49 

Of  bail 48,50-1 

To  prosecute  or  give  evidence 45 

Notice  of,  to  prosecutor  and  his  witness  45 

Notice  of,  to  be  given  to  accused  and  his  sureties 45 

Form  of,  to  try  the  appeal,  &c 189 

Form  of  notice  of,  to  be  given  to  defendants  and  sureties 190 

Form  of,  for  the  sessions 191 

Who  to  enter  into  for  married  women 45 

Re-hearing  a  case  , 14 

Remand — 

When  made    35 

Power  of  Justice  to  remand  the  accused   47-8 

If  for  three  days  only,  may  be  by  verbal  order   48 

Accused  may  be  brought  up  before  expiration  of   48 

Recognizance  of  bail,  instead  of , . .     48 

Warrant  of    47,84 

Reply,  observations  in ;  119 

Rescue  of  a  prisoner    284 

Responsibility  for  crime — 

In  the  case  of  infants " 306-7 

In  the  case  of  women    328 

Lunatics,  idiots,  &c 307 

Drunkards  responsible  for  crime    282 

Restitution — 

When  to  be  made 320-1 

Return — 

Of  convictions 148,  379 

Form  of 149,  380 

Penalty  for  not  making 153 

Penalty  for  receiving  more  than  legal  amount  of  fees 154 

Prosecution  must  be  commenced  within  six  months   154 

Of  convictions,  &c. ,  to  be  published  by  Clerk  of  Peace 1 54 

Under  Acts  of  Ontario 379,  380 
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Rkvisep  Statutes  of  Ontario 366 

Reward — 

Corruptly  taking,  to  recover  stolen  goods 276 

Right — 

Claim  of 20-1 

Riots,  routs  and  unlawful  assemblies  348 

Definition  of  a  riot     349 

Definition  of  a  rout 348 

An  unlawful  assembly  348 

Rob — 

Assault  with  intent  to  312 

Robbery — 

Information  for  61 

What  is 311-12 

Assault  with  intent  to  commit 312 

Routs.     See  Riots,  &c. 

s. 

Sacrixege 273 

Seal — 

Warrant  must  be  under 32-3 

Conviction  or  order  must  be  under 119-120 

Search  warrant 31-2 

Information  to  obtain  a 68 

Under  what  circumstances  a  Justice  may  grant 31-2 

Servant.     See  Larceny. 

Masters  and,  offences  by 328 

Service  of  summons 32, 103 

Sessions — 

Jurisdiction  and  powers  of 350 

Sheriff — 

Cannot  be  a  magistrate 4 

Shops — 

Liquor  not  to  be  drunk  in  premises  having  shop  licenses 389 

Slander 352 

Smuggling  352 

Sodomy -  -  ■   352 

Speedy  trial  in  certain  cases — 

Act  respecting 216 

Procedure  in  siich  cases 21  < 

Forms  under  the  Act 221 
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Spirituous  Liquors — 

Act  in  Ontario  respecting  the  sale  of 384 

Regulations  and  prohibitions  under 385 

Notice  of  license  to  be  placed  over  doors  of  taverns 385 

License  must  be  obtained  for  the  sale  of 385-6 

Cannot  be  joint  conviction  for  selling  without  license 386 

Conviction  negativing  exceptions 386-7 

Brewer,  distiller,  chemist  or  druggist ...  387 

Must  not  be  sold  on  Sunday 388 

Nor  on  vessel  at  port 388-9 

Not  to  be  consumed  on  premises 389,  390 

Penalties  under  the  Act 390-1-2-3 

Compromising  offences 392-3 

Recovery  of  penalties  393 

Prosecutions  procedure  on 394-5-6 

In  certain  cases  before  two  Justices 396 

Appeals  under  the  Act 397 

Procedure  in  case  of  previous  conviction 398-9 

Forms  of  informations  and  other  proceedings 400 

Convictions 401-2-3 

Forms  under  Act     See  Forms,  &c . .  403,  410. 

Evidence  on  prosecutions 405-6 

Liability  of  occupant 407 

Burden  of  proof  of  license 408-9 

Witnesses  uuder  Act,  summoning  of 409-10 

Disorderly  taverns 392 

Search  warrant  may  be  issued  by  Justices  in  certain  cases  ....  409-10 
Depositions  may  be  taken  down  in  writing  by  the  Justice,  &c —  396 

Evidence  of  sale 406-8 

Tampering  with  witness    393 

No  appeal,  &c. ,  to  Court  of  Quarter  Sessions 397 

Statement — 

Of  the  accused  42 

Stealing — 

Post-letters  ....    338 

From  the  person 312 

See  Larceny 

Stipendiary  Magistrate — 

Powers  of 58 

May  act  alone 58 

To  have  power  to  preserve  order 158 

May  enforce  execution  of  process 158 
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Stolen  Goods — 

Arrest  of  pei-sons  in  possession  of 255 

Corruptly  taking  rewards  to  recover 276 

SuBOKNATioN  of  perjury — 

Information  for .  .   63 

What  constitutes  the  offence 336 

Suicide 353 

Summary  Administration  op  Criminal  Justice — 

Act  respecting 193 

Forms  under  the  Act , 206 

Summary   Convictions — 

Act  respecting 95 

Duties  of  Justices  in  relation  to 95 

Forms  in  summary  cases 159 

Jurisdiction  of  Justices  in   summary  cases 97-8 

Requisites  of  information  in  such  cases 98 

Appeals   in  cases  of 136,367-8 

Appeals  from  under  acts  of  Ontario 367-8-9 

Appeals  from  to  Judge  of  County  Court  in  Ontario.      . .  .370-1-2-3-4 

Proceedings,  in  cases  of,  one  Justice  may  issue  summons 155 

Appeal  in  cases  of 136 

Summons — 

In  indictable  cases 26,  27,  32 

In  cases  of  summary  conviction 95,  102 

Must  be  issued  if  defendant  does  not  appear 102 

But  not  required  to  obtain  ex  parte,  order 104 

Proof  of  service  of 104 

In  what  cases  may  issue  32 

How  to  be  served 32,  103 

How  directed 32 

No  objection  allowed  for  alleged  defect  in 35,  104 

If  not  obeyed  warrant  may  be  issued 32 

To  a  witness 36,  74 

Warrant  when  the,  is  disobeyed 37 

Justice  may  issue  when  information  laid 32,  95 

Not  obliged  in  certain  cases  to  issue   105 

If  not  obeyed.  Justice  may  issue  warrant  in  summary  cases 105 

If  not  obeyed.  Justice  may  proceed  ex  parte 107 

To  defendant,  on  an  information  or  complaint 159 

Warrant,  when, witness  has  not  obeyed  a  159 

Sunday — 

Warrants  may  issue  on 29 

What  Justice  may  do  on   . .   39 

29 
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Sunday  (continued) — 

Profanation  of 353 

Sale  of  intoxicating  liquors  prohibited  on 388 

SUKETIES — 

Notice  of  recognizance  to  be  given  to  accused  or  defendant  and 

his 45 

For  the  peace 354 

Form  of  complaint  by  party  threatened,  for  IOq 

Form  of  recognizance  for  the  sessions  191 

When  party  may  be  bound  to  keep  the  peace  354-5 

Recognizance  should  be  for  stated  time 355 

Form  of  commitment  in  default  of  sureties 191,  355 

In  what  cases  sureties  may  be  ordered 355,  356 

Taverns.     See  Spirituous  Liquors. 

Telegkaph — 

OflFences  relating  to  356,  357 

Operator  divulging  secrets  a  misdemeanor 356,  357 

Tekritorial  Division,  meaning  of 59,  158 

Threat.s — 

To  accuse  of  a  crime 329 

Demanding  money  or  goods  by  threatening  letters  330,  331 

To  accuse  of  buggery 329 

Time  for  laying  information  in  summary  cases 96,  1 15 

For  bringing  actions.     See  Limitation. 

Title  to  lands,  Justices  not  to  try  questions  as  to  266 

Trade  Marks,  »S;c 357 

Trains— 

Obstructing 326 

Transmission  of  papers. 

See  Recognizance,  Deposition. 

Treason 357 

High  treason  defined 358 

Trees — 

Stealing.     See  Larceny. 

Trespass — 

See  Assault. 
See  Larceny. 

Trial— 

Of  offenders  and  accessories  in  cases  of  forgery  8 

Venue  or  place  of  trial  in  difi'erent  cases 7,  8 

TuNKEK-s,  Quakers,  «&c. — 

Affirmation  by  286 


INDEX.  451 

PAGE. 

u. 

Unlawful  Assemblies  .    See  Riots,  &c. 

Unlawful  Training  to  the  use  of  arms 359 

Uttering  forged  Instruments. 
See  Forgery. 

V. 

Vagrancy 359 

Common  prostitutes 359,  360 

Neglect  to  maintain,  &c , . . .  .  360-1 

Conviction  miist  be  by  Police  Magistrate  or  two  Justices 361 

Punishment  for   361-2 

Valid — 

Forms  in  schedule  to  be 60,  158 

Variance — 

Between  information  and  evidence 30 

Between  warrant  and  evidence  35 

If,  in  summons  or  warrant  appear  to  Justices,  they  may  adjourn 

the  case  35 

Between  information  and  evidence  in  cases  of  summary  convic- 
tion    104 

The  case  may  be  adjourned 104 

Between  warrant  and  evidence,  &c. 109 

If,  in  warrant,  may  adjouirn  the  case 109 

Venue  in  different  cases 6-7-8-9 

Vexatious  Actions  against  Justices  of  the  Peace — 

Protection  against 226 

When  the  matter  is  within  his  jurisdiction 226 

When  Justice  has  exceeded  his  jurisdiction 228 

Acts  done  under  conviction  or  order 232 

If  one  Justice  convict  and  another  grant  a  warrant  231 

Conviction  or  order  must  be  quashed  231 

If  a  Justice  refuses  to  perform  his  duty 232 

No  action  to  be  brought  against  Justice  after  conviction  affirmed.  233-4 

Actions  brought  contrary  to  law  may  be  stayed 234 

Limitation  of  actions 234 

Notice  of  actions 234-5 

Actions  not  to  be  brought  in  County  or  Division  Courts  if  Justice 

objects 242 

Venue  in  such  actions 242 

Tender  of  amends 242 
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Vexatiotts  Actions  against  Justices  of  the  Peace  (contintted) — 

Reduction  of  damages  in  certain  cases 243-4 

Costs  in  such  cases 245 

Non-suit  in  certain  cases 243 

The  Act  to  apply  to  every  officer 245 

Violence,  threats  and  molestation  362 

VoLUNTAKY  oaths 363 

w. 

Warrant — 

Of  distress,  Justice  to  issue  in  cases  where  pecuniary  penalty  is 

imposed,  &c   133 

In  indictable  cases 23-6 

On  certificate  of  indictment  being  found 27-8-9 

Under  hand  and  seal  and  requisites  of 32-3 

Direction  of,  and  who  executes  same   33-4, 108,  134-5 

When  returnable 34 

Where  it  may  be  executed   34 

Obj  ections  of  substance  or  form  not  allowed 35, 109 

Should  be  issued  on  disobedience  to  summons 107 

Requisites  of,  in  summary  cases 108 

Of  commitment  for  indefinite  time 117 

Of  distress,  when  constable  must  cease  to  execute 155 

Where  issuing  of, would  be  ruinous,  committal  instead 134 

Of  distress,  when  issued,  defendant  may  be  bailed 135 

In  case  of  appeal  against  conviction.  Justice  may  issue 148 

Of  distress,  one  Justice  may  issue 156 

When  the  summons  is  disobeyed 26,32,  105-6 

In  the  first  instance 37,106 

Of  committal  for  safe  custody,  &c J61 

Where  witness  has  not  obeyed  a  summons  159 

For  a  witness  in  the  first  instance 160 

What  constable  may  execute 34,108 

Forms  of  in  diflferent  cases.     See  Forms. 

To  remand  a  defendant  when  apprehended 167 

Of  distress  upon  conviction  for  a  penalty 175 

Of  distress  upon  an  order  for  the  payment  of  money 176 

Of  distress,  endorsement  in  backing  a 177 

Of  distress,  constable's  return  to  a.   178 

Of  commitment  for  want  of  distress 1 78 

Of  commitment  on  an  order  in  the  first  instance  180 

Of  commitment  upon  a  conviction  for  a  penalty  in  the  iirst  in- 
stance     179 
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Warrant  (continued) — 

Of  distress  for  costs  upon  an  order  for  dismissal  of  181 

Of  distress  for  costs  of  iin  appeal,  &c..  184 

Of  commitment  in  want  of  distress  for  costs  of  an  appeal 180 

When  a  constable  may  arrest  without  a 255 

Endorsement  of,  how  performed 35 

Endorsement  of,  its  eifects 35 

By  whom  may  be  executed 33-4,  108 

Search  warrant 31 

Form  of 68 

Form  of  information  to  obtain  a 08 

To  apprehend,  to  be  under  seal 32-3, 108 

May  be  issued  on  Sunday 29 

How  and  where  it  may  be  executed 34,  108 

Need  not  be  returnable  at  any  particular  time 34,  108 

No  objection  allowed  for  defect  in  form  or  substance  35,  109 

In  certain  cases  may  issue  in  the  first  instance 29,  37,  112 

May  be  issued  if  summons  not  obeyed 37,  112 

Backing  a 35,  108-9 

Of  deliverance.  Justice  may  issue,  in  certain  cases  55-0 

To  detain  a  person  in  custody 116-7 

When  witness  has  not  obeyed  a  summons    37,  112 

For  a  witness  in  the  first  instance 37,  112 

Of  commitment  of  witness  for  refusing  to  be  sworn  or  to  give  evi- 
dence     37,112 

To  be  under  hand  and  seal  of  Justice 108 

Weights  and  Measures  ....  364-5 

Wife — 

Cannot  give  evidence  for  her  husband 287-8 

A  man  cannot  commit  rape  on  his  own 343 

Desertion  of,  and  children 360-1 

Husband  and,  see  Larceny   310 

Witness — 

Fees  to 37,383-4 

Summons  to 36,  110,  111,  112 

Warrant  where  summons  is  disobeyed  37 

Warrant  for,  in  first  instance 37,  112 

Commitment  of,  for  refusing  to  be  swom  or  to  give  evidence  .  .37,  112 

Examination  of  35 

Power  to  summon     30 

Procedure  to  compel  attendance  of     36-7 

Examination  of  against  accused .  .  37-8 

May  be  bound  to  appear  by  recognizance 45 
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Witness  (conti/nued) — 

May  be  committed  for  refusing  to  enter  into  recognizance   47 

Discharge  thereafter 47 

For  defence  in  indictable  cases  not  admissible 11,  36 

Diflfereut  in  summary  cases 1 1,  110-11 

Prosecutor  or  complainant  is  competent  122 

Must  be  examined  on  oath   122 

Not  bound  to  criminate  himself    405-6 

Competency  of 111,122,157 

See,  also,  Evidence  285 

Worship — 

Disturbance  of  public  275 
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